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ORGANIZATION  OF   SUPREME  COURT. 


[Oonstitntion,  ftrtiele  YI,  section  8.] 
Sbo.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
ind  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
spectively, Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  jus- 
tice. Each  of  the  departments  shall  have  the  power  to  hear 
and  determine  causes,  and  all  questions  arising  therein,  sub- 
ject to  the  provisions  hereinafter  contained  in  relation  to  the 
Court  in  Bank.  The  presence  of  three  justices  shall  be  neces 
sary  to  transact  any  business  in  either  of  the  departments,  ex- 
cept such  as  may  be  done  at  chambers,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment 
The  chief  justice  shall  apportion  the  business  to  the  depart- 
ments, and  may,  in  his  discretion,  order  any  cause  pending 
before  the  Court  to  be  heard  and  decided  by  the  Court  in 
Bank.  The  order  may  be  made  before  or  after  judgment  pro- 
nounced by  a  department;  but  where  a  cause  has  been  al- 
lotted to  one  of  the  departments,  and  a  judgment  pronounced 
thereon,  the  order  must  be  made  within  thirty  days  after 
such  judgment,  and  concurred  in  by  two  associate  justices, 
and  if  so  made  it  shall  have  the  effect  to  vacate  and  set  aside 
the  judgment.  Any  four  justices  may,  either  before  or  after 
judgment  by  a  department,  order  a  case  to  be  heard  in  Bank. 
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If  the  order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  hj  a  department  shall 
become  final  until  the  expiration  of  the  period  of  thirty  dayi 
aforesaid,  unless  approved  by  the  chief  justice,  in  writing, 
with  the  concurrence  of  two  associate  justices.  The  chief 
justice  may  convene  the  Court  in  Bank  at  any  time,  and  shall 
be  the  presiding  justice  of  the  court  when  so  convened.  The 
concurrence  of  four  justices  present  at  the  argument  shall 
be  necessary  to  pronounce  a  judgment  in  Bank;  but  if  four 
justices,  so  present,  do  not  concur  in  a  judgment,  then  all  the 
justices  qualified  to  sit  in  the  cause  shall  hear  the  argument ; 
but  to  render  a  judgment,  a  concurrence  of  four  judges  shnll 
be  necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writ- 
ing, and  the  grounds  of  the  decision  shall  be  stated.  The 
chief  justice  may  sit  in  either  department,  and  shall  preside 
when  so  sitting,  but  the  justices  assigned  to  each  department 
shall  select  one  of  their  number  as  presiding  justice.  In  case 
of  the  absence  of  the  chief  justice  from  the  place  at  which  the 
Court  is  held,  or  -his  inability  to  act,  the  associate  justices 
shall  select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such  ab- 
sence or  inability  to  act 


SUPREME  COURT  COMMISSIONERS. 


[Statutes  1903,  page  178.] 
Section  1.  The  Supreme  Court  of  the  State  of  California 
6hall,  immediately  upon  the  expiration  of  the  term  of  office 
of  the  present  Supreme  Court  Commissioners,  appoint  five 
persons  of  legal  learning  and  personal  worth  as  Commission- 
ers of  said  Court.  It  shall  be  the  duty  of  said  Commission- 
«rB,  under  such  rules  and  regulations  as  said  Court  may  adopt, 
to  assist  in  the  performance  of  its  duties,  and  in  the  dis- 
position of  the  numerous  causes  now  pending  in  said  Court 
undetermined.  The  said  Commissioners  shall  hold  office  for 
the  term  of  two  years  from  and  after  their  appointment,  dur^ 
ing  which  time  they  shall  not  engage  in  the  practice  of  the 
law.  They  shall  each  receive  a  salary  equal  to  the  salary  of  a 
Judge  of  said  Court,  payable  at  the  same  time  and  in  the  same 
manner.  Before  entering  upon  the  discharge  of  their  duties, 
they  shall  each  take  an  oath  to  support  the  Constitution  of 
the  United  States  and  the  Constitution  of  the  State  of  Cali- 
fornia, and  to  faithfully  discharge  the  duties  of  the  office  of 
Commissioner  of  the  Supreme  Court  to  the  best  of  their  abil* 
ity.  The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time,  by  an  order  entered 
on  the  minutes  of  said  Court,  and  all  vacancies  in  said  Com- 
mission shall  be  filled  in  like  manner. 
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STATE  OF  CALIFORNIA. 


[Sae.  No.  1006.    Department  One.— Oetober  17,  1903.] 

W.  F.  TURPEN,  Respondent,  v.  TURLOCK  IRRIGATION 
DISTRICT,  Appellant,  and  J.  A.  WATMIRE,  Defend- 
ants. 

Ikjubt  to  Land — Seepagx  from  Canal  of  Irrigation  District — Oon- 
struonon  bt  contractor — stipulation  for  joint  judoicent — 
Findings. — In  an  action  for  injniy  to  plaintiff's  land  by  seepage 
of  water  from  the  canal  of  an  irrigation  district,  in  the  course  of 
construction  by  a  contractor  sued  jointly  with  the  district,  and  for 
an  injunction,  where  the  defendants  stipulated  that  if  plaintiff 
recovered  judgment  at  all  it  should  be  joint  against  both  defendants, 
who  reserved  the  right  to  adjust  the  responsibility  between  them- 
selves  thereafter,  it  cannot  be  objected  upon  appeal  of  the  irriga- 
tion district  that  it  was  not  responsible  for  the  injury,  because  the 
contractor  was  an  independent  contractor,  nor  can  the  district 
complain  of  unneeessary  findings  made  in  accordance  with  the 
stipulation. 

Id. — CONDSICNATION  OF  LAND — DaICAOX  SUKD  FOR  NOT  InCLTTDKD — PUEAD- 

ING — ^Proof. — The  damage  allowed  in  a  suit  for  the  condemnation 
of  land  of  plaintiff  by  the  irrigation  district,  taken  for  the  canal, 
could  not  have  indudO'l  or  anticipated  damage  to  land  not  taken 
from  seepage  due  to  faulty  construction  of  the  canal;  and  proof 
of  the  condemnation  proceedings,  if  not  pleaded,  was  inadmissible 
to  show  that  such  damage  was  included  tiberein. 

Id.— Findings — Fauivtt  Construction  of  Canal— Bepairs  Pending 
Suit — ^Dissolution  of  Injunction — ^Damagss — Appeal. — ^Where  the 
findings  upon  sufficient  evidence  show  that  the  canal  was  not  con- 
structed in  the  manner  suitable  for  such  work,  and  that  its  bed 
where  the  seepage  occurred  was  of  very  light  and  porous  sand, 
through  which  the  water  easily  percolates,  and  that  such  seepage 
could  not  be  prevented  without  an  artificial  bottom,  and  that  since 
the  suit  was  commenced  the  defendants  had  remedied  the  seepage 
by  repairs,  whereupon  the  temporary  injunetiou  was  dissolved,  and 
QZLL  010.-4 
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the  court  rendered  judgment  for  damages  found  by  the  jury  by 
reason  of  the  seepage,  and  for  costs,  an  order  denying  a  new  trial 
will  not  be  disturbed  upon  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  Stanis- 
laus County.    William  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 
P.  J.  Hazen,  for  Appellant. 
C.  W.  Eastin,  for  Bespondent 

VAN  DYKE,  J.— The  action  was  brought  to  recover  dam- 
ages for  injuries  to  plaintiff's  land  caused  by  the  seepage  of 
water  from  the  canal  of  the  defendant  corporation,  and  for 
an  injunction.  Special  issues  in  reference  to  the  damages 
caused  by  the  seepage  were  submitted  to  a  jury,  and  a  verdict 
rendered  in  favor  of  plaintiff  for  the  sum  of  $475.  Findings 
were  also  filed  and  judgment  rendered  in  favor  of  plaintiff. 
The  defendants  moved  for  a  new  trial,  which  was  denied,  and 
the  appeal  is  taken  by  said  defendant  corporation  from  the 
order  denying  a  new  trial. 

It  is  contended  by  the  attorney  for  appellant  that  the  al- 
leged damage  occurred  while  the  canal  was  in  course  of  con- 
struction by  the  defendant  Waymire,  and  that  appellant  was 
in  no  way  responsible  therefor,  said  Waymire  being  an  inde- 
pendent contractor,  and  appellant  complains  of  the  finding 
to  the  contrary.  But  on  the  trial  both  counsel  for  defendants 
corporation  and  Waymire  stipulated  "that  as  between  said 
defendants  it  was  agreed  that  if  plaintiff  recover  a  judgment, 
it  should  be  a  joint  judgment,  reserving  the  right  to  adjust 
the  responsibility  as  between  tibemselves  thereafter.  Defend- 
ant district  accepts  responsibility  for  the  management  of  the 
canal,  so  far  as  the  plaintiff  is  concerned,  and,  so  far  as  plain- 
tiff is  concerned,  the  district,  defendant,  does  not  set  up  that 
the  defendant  Waymire  was  an  independent  contractor,  and 
the  two  agree  that  if  the  jury  render  a  verdict  in  favor  of 
plaintiff  at  all,  it  may  run  against  both  defendants,  and  as  to 
whether  Waymire  was  an  independent  contractor  or  an  em- 
ployee, they  would  determine  that  thereafter."  It  was  not 
necessary  for  the  court  to  find  upon  that  subject,  but  the  de- 
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fendant  has  no  ground  to  complain,  inasmach  as  the  finding 
is  according  to  the  stipulation  and  is  therefore  harmless. 

It  is  further  alleged  by  appellant  that  the  canal  was  fully 
constructed  across  plaintiff's  land  at  the  time  of  a  certain 
eondemnation  suit  by  appellant  against  the  plaintiff,  and  the 
appellant  upon  this  trial  offered  to  prove  the  proceedings  iji 
said  suit,  and  that  plaintiff  was  fully  compensated  in  that 
action  for  the  damages  claimed  in  this  action,  and  it  is  claimed 
that  the  court  erred  in  refusing  to  allow  such  proof  and  the 
findings  by  the  court  to  the  contrary.  But  the  proceedings 
referred  to  were  not  pleaded  by  the  appellant,  and,  further, 
damages  caused  by  the  seepage  from  faulty  construction  of 
the  canal  could  not  have  well  been  anticipated,  and  were  not 
included  in  the  condemnation  proceeding. 

It  is  further  maintained  on  the  part  of  appellant  that  the 
eanal  was  constructed  in  the  manner  usual  and  reasonable 
for  such  work  under  like  circumstances,  but  the  court  finds  to 
the  contrary,  and  finds  that  the  bed  of  the  canal  at  the  point 
where  the  seepage  occurred  ''is  composed  of  very  light  and 
porous  sand,  through  which  the  water  percolates  very  readily 
and  easily,  and  the  same  is  wholly  unfit  for  the  bed  of  a  canal, 
and  will  not  hold  water,  and  the  seepage  of  the  water  from 
the  bed  of  the  canal  through  said  subsoil  could  not  be  pre- 
vented, without  putting  in  an  artificial  bottom  in  said  canal, 
as  the  same  existed  at  the  time  of  the  commencement  of  this 
action."  That  said  corporation  realized  that  finding  was 
supported  by  the  evidence  is  quite  evident  from  another  find- 
ing by  the  court,  to  wit :  ''But  that  since  the  time  of  the  com- 
mencement of  this  action,  and  the  issuance  and  service  of  the 
injunction  herein  upon  the  defendants,  certain  repairs  have 
been  made  in  and  upon  the  bed  of  said  canal  on  the  premises 
of  plaintiff  as  aforesaid,  from  and  by  which  the  seepage  al- 
leged in  plaintiff's  complaint  has  been  entirely  or  largely 
stopped."  After  the  said  repairs  were  made  in  the  bottom 
of  the  said  canal,  the  temporary  injunction  issued  at  the  com- 
mencement of  the  action  was  dissolved,  and  judgment  in  favor 
of  plaintiff  was  entered  for  the  amount  of  damages  caused  by 
the  seepage,  as  found  by  the  jury,  and  for  costs  only. 

The  order  appealed  from  is  afiirmed. 

Angellottiy  J^  and  Shaw,  J.,  concurred. 
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[8ae.  No.  912.    Department  One.— October  17,  1908.] 

PACIFIC  PAVING  COMPANY,  AppeUani,  v.  NICHOLAS 
VIZELICH  et  al.,  Defendants;  GEORGE  FINKBOH- 
NER,  Respondent 

Dismissal  or  Action— Dblat  in  Bbtttbn  or  Summons— MiNins  Ordbr 
—Final  Judgment — Appeal. — An  order  entered  in  the  minutes 
of  the  eourt  for  the  dismiBsa]  of  an  action  for  failure  to  return 
the  summoiiB  within  three  years,  under  subdivision  7  of  section  581 
of  the  Code  of  ClYil  Procedure,  is  a  final  judgment,  for  the  purpose 
of  appeal  therefrom. 

lD.~£iRBONEous  DISMISSAL— Afpsabanob  OF  Pabtt  8ximD>— Pbbbumkd 
AuTHOBiTT  or  Ai*roBNZTS — Delay  or  Attaos— Estopfxl. — The 
diflmiBBal  of  the  aetion  for  failure  to  return  the  summons  was  erro- 
neous, and  the  moving  party  was  estopped  from  urging  it,  as 
against  the  plaintiff,  where  such  party  was  promptly  served  with 
summons,  and  attorneys  promptly  appear  for  him  who  are  pre- 
sumed to  have  had  authority  to  represent  him,  and  whose  authority 
the  plaintiff  could  not  question,  and  who  stipulated  in  his  behalf 
with  the  plaintiff  that  the  ease  should  abide  the  result  of  another 
similar  aetion,  and  whose  authority  to  act  for  the  moving  party 
was  not  assailed  by  him  until  after  the  lapse  of  more  than  five 
years,  during  which  time  the  plaintiff  had  debiyed  to  return  the 
summons  on  the  strength  of  the  appearance  for  him,  upon  which 
the  plaintiff  was  entitled  to  rely. 

Id. — SuppiciENCT  or  Complaint — ^Motion  to  Dismiss — ^Appeal. — ^Tha 
sufficiency  of  the  complaint  to  state  a  cause  of  aetion  is  not  avail- 
able on  a  motion  to  dismiss  the  complaint,  and  cannot  be  considered 
upon  appeal  from  an  order  granting  the  motion. 

Id. — Order  RErusiNo  to  Set  Aside  Stipulation — ^Appeal — ^Renewal 
op  Motion. — ^An  order  refusing  to  set  aside  the  stipulation  is  not 
appealable,  and  is  reviewable  only  on  appeal  from  the  final  jurlg- 
ment  by  the  moving  party,  and  the  motion  to  set  it  aside  may  be 
renewed  before  such  appeal  is  taken,  after  reversal  of  a  judgment 
dismissing  the  action  as  to  him. 

APPEALS  from  two  judgments  of  the  Superior  Court  of 
San  Joaquin  County  dismissing  an  action.  Edward  L  Jones, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  A.  Louttit,  and  Gunnison,  Booth  &  Bartnett»  for 
Appellant. 
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The  acts  of  the  attorneys  who  appeared  for  Pinkbohner 
bound  him  until  they  were  superseded,  regardless  of  the  ques- 
tion of  actual  authority,  if  no  collusion  appears.  {Blodgeti 
V.  Canklin,  9  How.  Pr.  442;  Lewis  v.  Sumner,  13  Met.  269; 
Bayley  v.  Buckland,  1  Welsby,  H.  &  Q.  1 ;  Seale  v.  MoLaugh- 
Un,  28  Cal.  668.) 

Elliott  &  Elliott,  and  J.  B.  Webster,  for  Respondent,  Pink- 
bohner. 

The  judgment  of  dismissal  was  properly  grranted,  there 
having  been  no  authorized  appearance  for  the  defendant 
Pinkbohner.  {Modoc  Land  etc.  Co.  v.  Superior  Court,  128 
Cal.  255.)  The  statute  is  mandatory,  and  the  judge  had  no 
discretion  or  jurisdiction  to  refuse  tiie  dismissal.  {Vrooman 
V.  Li  Po  Tai,  113  Cal.  302;  White  v.  Superior  Court,  126  Cal, 
245.) 

ANGELLOTTI,  J.— The  plaintiflE  instituted  this  action  on 
December  2,  1893,  to  foreclose  the  lien  of  a  street  assessment 
upon  a  lot  of  land  of  which  defendant  Vizelich  was  alleged 
to  be  the  owner,  and  in  which  defendant  Pinkbohner  was  al- 
leged to  claim  some  interest.  During  the  pendency  of  the 
action,  Pinkbohner  became  the  owner  of  the  property  by  deed 
from  Vizelich.  Summons  was  issued,  and  was  served  on 
Pinkbohner  on  January  13,  1894,  but  affidavit  of  such  service 
was  not  made  until  December  19,  1899,  and  the  summons  was 
not  returned  and  filed  in  the  office  of  the  clerk  of  the  court 
until  Pebruary  19, 1900.  On  January  22, 1894,  what  purported 
to  be  the  demurrer  of  both  defendants  was  filed,  the  same 
being  signed  by  James  H.  Budd  and  J.  E.  Budd,  as  attorneys 
tor  defendant,  and  Gould  &  Baldwin,  as  counsel.  On  Jan- 
uary 29,  1894,  this  demurrer  was  overruled  and  defendants 
were  allowed  twenty  days  to  answer.  On  Pebruary  16,  1894, 
twenty  days  further  time  was  allowed  to  answer  by  stipula- 
tion of  counsel,  and  on  April  28,  1897,  the  following  stipula- 
tion was  filed,  viz.:  ''It  is  stipulated  and  agreed  that  the  de- 
fendants in  the  above-entitled  actions  need  not  file  an  answer 
in  said  actions,  but  that  the  said  actions  shall  abide  the  result 
of  the  action  of  the  Pacific  Paving  Company  against  J.  L. 
Mowbray,  5163,  and  whatever  judgment  may  be  finally  en- 
tered in  said  action  shall  also  be  entered  in  each  of  the  above- 
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entitled  cases,  whether  the  same  be  in  favor  of  the  plaintiff 
or  defendant;  and  if  in  favor  of  the  plaintiff,  then  in  each 
case  according  to  the  prayer  of  the  complaint. 

"Dated  April  23,  1897. 

**Jas.  A.  Louttit,  attorney  for  plaintiff.  F.  H.  Gould, 
James  H.  and  J.  E.  Budd,  attorneys  for  defendants." 

In  December,  1899,  defendant  Finkbohner,  through  his  at- 
torneys, J.  B.  Webster  and  L.  W.  Elliott,  gave  notice  of  a 
motion  to  vacate,  set  aside,  and  declare  null  and  void  the  said 
stipulation,  on  the  grounds  that  he  had  never  employed  either 
of  the  attorneys  signing  the  same,  or  any  other  attorney  or 
person,  to  make  said  stipulation,  or  do  anything  in  this  action 
on  his  behalf;  and  also  to  dismiss  the  action  on  the  ground 
that  the  summons  was  not  returned  or  filed  within  three  years 
after  the  commencement  of  the  action.  He  also,  not  waiving 
his  motion,  filed  a  demurrer  to  the  complaint  The  moliua 
was  in  due  time  heard,  and  on  March  12,  1900,  the  court  made 
the  following  order,  as  appears  from  the  minute  entry  si*t 
forth  in  the  bill  of  exceptions,  viz.: — 

''It  is  by  the  court  ordered  as  a  disposition  at  one  time  of 
the  three  motions,  1,  that  defendant  Finkbohner 's  motion  to 
set  aside  the  stipulation  herein  be,  and  the  same  hereby  is, 
denied;  2,  that  the  plaintiff's  motion  to  enter  the  default  of 
defendant  Finkbohner  for  not  answering  be,  and  the  same 
hereby  is,  denied;  3,  that  the  defendant  Finkbohner 's  motion 
to  dismiss  said  action  as  to  himself  be,  and  the  same  is  hereby 
granted."  On  September  12,  1900,  the  court  rendered  its 
decision  in  the  case,  finding  that  on  April  28,  1897,  **the  par- 
ties .  .  .  signed  and  filed"  the  stipulation  hereinbefore  set 
forth,  and  that  judgment  was  finally  entered  in  said  action  of 
Pacific  Paving  Company  v.  J.  L.  Mowbray,  No.  5163,  in  favor 
of  plaintiffs,  and  as  a  conclusion  of  law  therefrom  found 
that  plaintiff  was  entitled  to  judgment  as  prayed  for  in  its 
complaint.  On  the  same  day  judgment,  signed  by  the  judge, 
was  entered,  adjudging  that  the  action  be  dismissed  as  to  de- 
fendant Finkbohner,  and  directing  the  sale  of  the  land  to 
satisfy  the  assessment,  attorney  fee,  and  costs. 

The  plaintiff  appeals  both  from  the  order  of  judgment  of 
March  12,  1900,  and  the  judgment  of  September  12,  1900. 
It  was  held  in  Marks  v.  Keenan,  140  Cal.  33,  that  an  order 
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dismissing  an  action  under  subdivision  7  of  section  581  of 
the  Code  of  Civil  Procedure  is,  when  entered  on  the  minutes 
of  the  court,  a  final  judgment  within  the  meaning  of  the  pro- 
visions of  the  code  touching  appeals,  and  should  be  treated 
as  such  for  the  purpose  of  appeal.  An  appeal  having  in  this 
case  been  taken  from  the  order  or  judgment  of  March  12, 
1900,  within  the  time  allowed  by  the  statute  for  appeals  from 
final  judgments,  the  action  of  the  court  thereon  may  be  here 
reviewed.  If  that  order  was  erroneous,  the  final  judgment  of 
September  12,  1900,  from  which  an  appeal  was  also  taken, 
is  also  erroneous,  for  it  was  clearly  in  conflict  with  the  find- 
ings and  decision  of  the  court,  which  were  in  favor  of  plain- 
tiff as  against  both  defendants,  and  directed  the  entry  of 
judgment  against  both.  The  final  judgment  of  September 
12th  was  undoubtedly  based  upon  the  order  of  dismissal  of 
March  12,  1900. 

We  are  unable  to  perceive  any  ground  upon  which  sucl 
order  of  dismissal  as  to  Finkbohner  can  be  sustained.  Tht 
motion  to  dismiss  was  undoubtedly  based  upon  the  order  oi 
the  court  made  March  12,  1900,  granting  Finkbohner 's  nio 
tion  to  dismiss  said  action  as  to  him.  That  motion  was  brtseo 
solely  on  the  ground  that  the  summons  in  said  action  had 
not  been  returned  or  filed  within  three  years  after  the 
commencement  of  the  action.  The  statute  providing  lor  a 
dismissal  in  such  a  case  (Code  Civ.  Proc,  sec.  581,  subd. 
7),  further  provides  that  ^'all  such  actions  may  be  prose- 
cuted, if  appearance  has  been  made  by  the  defendant  or 
defendants,  within  said  three  years  in  the  same  manner  as 
if  summons  had  been  issued  and  served."  Admittedly,  if 
Finkbohner  appeared  within  three  years  from  the  com- 
mencement of  the  action,  the  action  could  not  be  legally  dis- 
missed for  failure  on  the  part  of  plaintiff  to  return  and  file 
the  summons  within  the  three  years.  It  is  urged  by  re- 
spondent that  inasmuch  as  the  dismissal  could  have  been 
made  on  no  other  ground,  the  dismissal  by  the  court  was  a 
finding  by  it  that  no  appearance  had  been  made  by  de- 
fendant. There  was  evidence  on  which  the  court  was  justi- 
fied in  finding  that,  although  the  attorneys  who  appeared  for 
Finkbohner  by  filing  a  demurrer  for  him,  obtaining  time  and 
stipulating  on  his  behalf,  had  good  reason  to  believe  they 
were  authorized  to  appear  for  him  by  reason  of  their  em* 
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ployment  by  the  committee  of  property-owners  affected  by 
the  assessment  for  street  work  here  involved,  and  acted  is 
good  faith  in  so  appearing,  they  were  never  in  fact  authorized 
by  Finkbohner  to  appear  for  him.  Conceding  that  they  had 
no  authority  to  appear  for  him,  the  evidence  was  without  con- 
flict to  the  effect  that,  although  personally  served  with  sum- 
mons on  January  13,  1894,  he  never  personally  or  by  any 
other  attorney  appeared  in  the  action  until  December  2, 
1899,  or  '^80  far  as  the  record  shows,  took  any  step  to  defend 
the  same."  It  further  showed  without  conflict  that  there 
was  placed  on  file  on  his  behalf,  within  ten  days  after  service 
of  summons  on  him,  what  purported  on  its  face  to  be  an  ap- 
pearance by  him, — ^viz.,  a  demurrer  to  the  complaint  signe<l 
by  attorneys  of  the  court  (Code  Civ.  Proc,  sec  1014),  whose 
authority  to  act  for  him  the  plaintiff  had  no  ground  to  ques- 
tion. It  further  showed,  without  conflict,  the  stipulation  al- 
ready referred  to,  and  also  that,  although  said  defendant  had 
lull  notice  of  the  action  by  reason  of  the  personal  service  of 
sunmions  on  him,  he  never  until  the  year  1899  caused  any 
intimation  to  be  given  to  any  one  that  the  attorneys  who 
had  appeared  for  him  had  not  been  in  fact  authorized  by 
him  so  to  do.  Upon  these  facts  the  court  was  not  warranted 
in  finding,  upon  his  motion,  that  there  was  no  appearance 
made  by  said  defendant,  even  although  the  attorneys  had 
not  been  authorized  to  appear  for  him.  There  was  such  an 
appearance  as  plaintiff  was  entitled  to  rely  on,  and  conse- 
quently refrain  from  returning  and  filing  the  summons  that 
had  been  served. 

In  the  absence  of  statutory  requirement  that  the  author- 
ity of  an  attorney  shall  be  evidenced  by  writing,  it  is  always 
presumed  that  an  attorney  appearing  and  acting  for  a  party 
to  a  cause  has  authority  to  so  do.  (See  3  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  375;  Turner  v.  Caruthers,  17  CaL  431; 
Hayes  v.  Shattuck,  21  Cal.  51 ;  Bickeison  v.  Compior,  23  Cal. 
649;  San  Luis  Obispo  v.  Hendricks,  71  Cal.  246;  Hunter  v. 
Bryant,  98  Cal.  247,  250;  Avery  v.  Maude,  112  Cal.  565;  San 
Francisco  Sav.  Union  v.  Long,  123  Cal.  113.)  It  was  said 
by  this  court  in  San  Francisco  Sav.  Union  v.  Long,  123  Cal. 
113,  that,  **It  is  always  presumed  until  the  contrary  appears, 
that  an  attorney  is  duly  authorized  to  appear  for  and  repre* 
sent  any  parties  for  whom  he  assumes  to  act    This  oonft* 
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deuce,  which  underlies  all  judicial  action  in  this  country, 
rests  not  only  upon  a  belief  in  the  honor  and  integrity  of 
the  attorney,  but  upon  the  fact  that  he  is  a  sworn  officer  of 
the  court."    It  was  said  by  the  supreme  court  of  Massa- 
chusetts, in  Lewis  v.  Sumner,  13  Met.  269,  that  when  an  ap- 
pearance is  entered  for  a  party  by  a  regular  attorney,  all 
parties  have  a  right,  prima  facie,  to  regard  him  as  the  ac- 
credited representative  of  such  party.     This  must,   in  the 
nature  of  things,  be  especially  true  when  a  defendant  has 
been  personally  served  with    summons,  and    thus    brought 
within  the  jurisdiction  of  the  court,  and  no  other  appear- 
ance is  made  by  or  for  him.    By  his  omission  to  otherwise 
appear,  having  actual  knowledge  of  the  proceeding   against 
bim,  he  causes  the  plaintiff  to  more  strongly  rely  upon  the 
presumption  as  to  the  authority  of  the  attorney  who,  in  the 
manner  provided  by  law,  files  an  appearance  for  him,  and 
therefore  to  refrain  from  filing  the  proof  of  service  of  sum- 
mons, which  is  entirely  unnecessary  in  cases  where  the  de- 
fendant   appears.    We  are  satisfied    that  he  cannot,  under 
such  circumstances,  be  heard  to  say,  for  the  purpose  of  ob- 
taining a  dismissal  of  the  action  under  subdivision  7  of  sec- 
tion 581  of  the  Code  of  Civil  Procedure,  that  he  has  not  ap- 
peared in  the  action.     That  statute  was  designed    for    the 
benefit  of  defendants  in  actions,  to  relieve  them  from  the  as- 
sertion of  stale  demands  and  to  insure  proper  diligence  in 
the  prosecution  of  asserted  claims.     That  a  defendant  may 
expressly  waive  the  benefit  of  its  provisions  was  held  by  this 
court  in  Cooper  v.  Gordon,  125  Cal.  296,  in  which  case  sum- 
mons was  never  served,  and  there  had  not  been  at  the  time  of 
the  motion  for  dismissal  any  appearance  made  by  the  de- 
fendant.    In  that  case  the  parties  had  personally  stipulated 
in  writing  that  the  plaintiff  might  take  a  judgment  at  any 
time  for  a  stipulated  amount,  but  this  stipulation  was  not 
filed,  and  plaintiff,  relying  on  the  stipulation,  failed  to  re- 
turn the  summons.    It  was  held  that  this  stipulation   was 
intended  in  lieu  of  an  answer,  and  was  also  a  consent  to  the 
entry  of  the  appearance  of  the  defendant  and  the  entry  of 
judgment  after  the  lapse  of  the  three  years  limited  by  law, 
and  although  summons  had  not  been  returned  and  no  ap- 
pearance had  been  made  within  the  three  years,  an  order 
vacating  the  judgment  of  dismissal  was  afi&rmed.    In  the 
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case  at  bar  a  paper  that  plaintiff  was  entitled,  and  in  fact 
bound,  to  treat  as  an  appearance  of  Finkbohner  had  been 
filed  within  ten  days  after  service  of  summons, — viz.,  a  de- 
murrer on  his  behalf  signed  by  attorneys  of  the  court.  By 
reason  of  this  purported  appearance,  which  he,  having  full 
notice  of  the  action,  had  failed  in  any  way  to  repudiate,  and 
relying  thereon,  plaintiff  failed  to  make  return  of  summons 
within  the  three  years.  Under  such  circumstances,  a  de- 
fendant will  not  be  allowed  to  repudiate  the  appearance 
after  the  expiration  of  the  three  years,  for  the  purpose  of 
obtaining  a  dismissal  on  the  ground  that  the  summons  was 
not  returned  within  the  three  years,  the  statute  expressly 
providing  that  the  action  may  be  prosecuted,  if  appearance 
has  been  made  within  three  years,  in  the  same  manner  as 
if  summons  had  been  issued  and  served. 

It  was  further  urged  on  oral  argument  and  by  supple- 
mental brief,  that  the  judgment  of  dismissal  as  to  Fink- 
bohner should  be  afi&rmed,  for  the  reason  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
It  is  true  that  under  the  decision  of  this  court  in  Buckman 
V.  Hatch,  139  Cal.  53,  the  complaint  was  fatally  defective, 
in  that  it  apparently  showed  that  the  resolution  of  intention 
for  the  doing  of  the  street  work  for  which  the  assessment  was 
made  did  not  specify  the  materials  to  be  used  in  the  construc- 
tion of  certain  proposed  culverts. 

Such  an  objection  to  a  complaint  is  not,  however,  avail- 
able on  a  motion  to  dismiss  an  action,  and  cannot  be  consid- 
ered on  this  appeal  as  tending  to  sustain  the  ruling  of  the 
court  below.  It  is  impossible  for  this  court  to  say  that  the 
resolution  of  intention  is  correctly  alleged,  and  it  may  be 
that  the  complaint  can  be  amended  so  as  to  state  a  cause  of 
action,  and  that  the  plaintiff  should  be  allowed  to  amend. 

Upon  the  going  down  of  the  cause,  said  defendant  will  of 
course  be  entitled  to  appear  by  his  regularly  authorized  at- 
torneys. 

The  judgment  of  dismissal  and  the  order  of  dismissal  of 
March  12,  1900,  as  to  the  defendant  Finkbohner  are  reversed 
and  the  cause  remanded. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 
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A  petition  for  a  hearing  in  Bank  having  been  made,  the 
following  opinion  was  rendered  thereon  on  the  16th  of  No- 
vember, 1903: 

AN6ELL0TTI,  J.— The  petition  for  a  rehearing  is  denied. 
In  denying  the  rehearing  it  is  proper  to  further  say  that 
inasmuch  as  the  order  of  the  trial  court  refusing  to  set  aside 
the  stipulation  was  not  appealable,  and  is  reviewable  only 
upon  appeal  from  a  final  judgment  against  Finkbohner,  we 
know  of  no  reason  why  said  defendant  may  not  renew  his 
motion  to  set  aside  the  stipulation. 

Shaw,  J.,  Van  Dyke,  J.,  Beatty,  C.  J.,  and  Lorigan,  J^ 
concurred 


[Sac.  No.  1147.    Depftrtment  One. — Oetober  17,  1903.] 

MERCED  SECURITY  SAVINGS  BANK,  Respondent,  v, 
JOHN  H.  SIMON  and  0.  M.  OLIVER,  Executors,  etc., 
of  William  W.  Gray,  Deceased,  et  al.,  Defendants; 
CROCKBR^HUFPMAN  LAND  AND  WATER  COM- 
PANT,  Appellant. 

FOSSGLOSURE   Or   MOSTGAOK— SUBSXQUENT   GbANT   OV    BlGHT   OF   WAT — 

Beucases  by  Mobtoagsjb  attes  Grant — Modb  or  Bali— Bights  of 
Grantee. — ^Where  subsequent  to  the  ezeeution  of  a  mortgage  the 
mortgagor  granted  a  right  of  way  over  the  mortgaged  lands  to  a 
third  party,  the  mortgagee  could  not,  subsequent  to  that  deed,  pre- 
JQdiee  the  owner  of  the  right  of  way  by  releasee  of  other  portions 
of  the  mortgaged  premises;  and  the  grantee  has  the  right  upon 
foreclosure  of  the  mortgage  to  have  it  eocplieitly  ordered  that  that 
portion  of  the  mortgaged  premises  not  covered  by  the  right  of  way 
should  be  first  sold,  and  that  the  right  of  way  should  only  be  sold 
in  ease  of  deAdeney. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  F.  Peck,  for  Appellant, 

T.  C.  Law,  for  Respondent 
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VAN  DYKE,  J. — Tliis  action  is  against  the  executors  of 
William  W.  Gray  and  others  to  foreclose  a  mortgage  executed 
by  the  said  William  W.  Gray  to  the  plaintiff  on  certain 
premises  in  Merced  County.  It  is  alleged  in  the  complaint 
that  certain  portions  of  the  mortgaged  premises — four  tracts 
in  number — ^have  been  released  from  the  operation  of  the 
mortgage,  and  the  prayer  of  the  complaint  is  for  a  sale 
of  the  remaining  portion  of  the  land.  Defendant  Crocker- 
Huffman  Land  and  Water  Company  filed  an  answer,  in 
which  it  is  alleged  that  subsequent  to  the  execution  of  the 
mortgage  in  suit,  said  William  W.  Gray,  the  mortgagor,  exe- 
cuted and  delivered  to  said  defendant  Crocker-Huffman 
liand  and  Water  Company  a  deed  conveying  a  right  of  way 
over  and  across  certain  strips  of  land,  being  portions  of  the 
land  covered  by  the  mortgage,  for  the  use  and  benefit  of  a 
system  of  canals  and  ditches  maintained  and  operated  by 
said  defendant  in  Merced  County,  which  deed  was  properly 
acknowledged  and  recorded,  and  it  is  alleged  in  said  answer 
that  at  all  times  thereafter  said  plaintiff  had  notice  and 
knowledge  of  the  execution  and  delivery  of  the  same;  that 
subsequent  to  the  execution  of  said  deed  of  said  right  of 
way,  and  without  the  consent  of  the  said  corporation  defend- 
ant, the  grantee  therein,  the  plaintiff  made,  executed,  and 
delivered  the  releases  mentioned  and  specified  in  the  com- 
plaint; that  about  nine-tenths  of  the  land  described  in  the 
right  of  way  in  said  deed  to  the  said  corporation  defend- 
ant is  not  included  in  the  lands  covered  by  said  releases.  The 
court  sustained  a  demurrer  to  said  answer  interposed  by  the 
plaintiff,  and  entered  a  decree  of  foreclosure  according  to 
the  prayer  of  the  complaint.  The  appeal  by  the  corporation 
defendant  is  upon  the  judgment-roll. 

The  main  contention  on  the  part  of  the  appellant  is,  that, 
as  a  grantee  of  the  mortgagor  of  the  right  of  way  in  question, 
said  defendant  had  the  right  to  have  the  portion  of  the  mort- 
gaged premises  not  covered  by  said  right  of  way  first  sold, 
and  that  the  mortgagee,  the  plaintiff  herein,  could  not,  sub- 
sequent to  the  date  of  the  defendant's  deed,  release  portions 
of  said  mortgaged  premises  so  as  to  prejudice  the  right  of 
the  said  defendant,  the  appellant  herein.  In  this  contention 
the  appellant  is  clearly  right,  and  is  supported  by  authori- 
ties.     (Civ.  Code,  sees.  2899,  3433;  Kent  v.  WiUiams,  114 


Oct.  1903.]  Hall  v.  Oayot.  13 

Cal.  537;  Woodward  v.  Brown,  119  CaL  283.i)  It  ia  true,  as 
claimed  by  the  respondent,  that  under  the  decree  as  rendered 
the  commissioner  appointed  by  the  court  to  make  the  sale 
might  proceed  to  sell  in  portions  instead  of  as  a  whole,  re- 
serving the  portion  claimed  by  appellant,  and  only  sell  that  it 
the  other  portions  did  not  sell  for  sufficient  to  satisfy  the 
claim.  But  this  right  might  be  disputed,  or  the  sale  might 
under  the  decree  be  for  the  whole  of  the  premises  in  gross. 
At  any  rate,  the  appellant  was  entitled  to  have  it  clearly 
expressed  in  the  decree  so  it  would  be  put  beyond  dispute  or 
question.  The  answer  stated  facts  sufficient  to  warrant  the 
court  in  framing  its  decree  so  as  to  protect  the  appellant  in 
case  the  remainder  of  the  property  covered  by  the  mortgage 
should  be  sufficient  to  discharge  the  debt  secured  thereby  to 
the  plaintiff. 

For  the  reasons  stated  the  decree  of  foreclosure  and  sale 
should  be  so  modified  that  the  mortgaged  premises,  other  thaa 
the  right  of  way  in  question,  or  so  much  thereof  as  may  ba 
necessary  to  satisfy  plaintiff's  judgment,  should  be  first  sold, 
and  that  said  right  of  way  should  be  sold  only  in  case  the 
other  portions  of  the  mortgaged  premises  do  not  sell  for  a 
sum  sufficient  to  satisfy  plaintiff's  judgment  with  interest  and 
costs ;  and  it  is  so  ordered. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.  1002.    Department  One.— October  17,  1903.] 

DELIA  HALL,  Appellant,  v.  FRANCIS  CAYOT,  Executor, 
etc..  of  Phillip  Doray,  Deceased,  Respondent. 

Estates  of  Dxceased  Pessons — Cuaiu  Tseated  as  Bejxctxd— Allow« 
ANCB  Pending  Suit — Judokxnt  roa  Costs. — Where  a  claim  upon 
a  note  of  a  deceased  person  was  treated  as  rejected  under  the 
statute,  and  pending  action  thereon  was  approved  and  filed  as  an 
allowed  claim,  a  Judgment  for  costs  is  the  full  extent  of  relief 
to  which  plaintiff  was  thereafter  entitled.  A  judgment  upon  the 
claim  could  have  no  greater  effect  than  that  of  an  approved  claim, 

183  Am.  Bi.  Bep.  108. 
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Id.— Ebjectkd  Notb — Skctjritt — ^Unindobsbd  Stock — Cebtiiicati  of 
Sxo&ETABT — Equitable  Lisn — Obdeb  or  Bau  against  Ezbodtob. 
— Where  the  note  of  a  decedent  was  intended  to  be  seeured  by  his 
deliveiy  to  the  payee  of  an  nnindorsed  certificate  of  stock  standing 
upon  the  books  of  a  corporation  in  his  name,  which  intention  was 
evidenced  by  a  certificate  of  the  secretary  of  the  corporation  in- 
dorsed thereon,  stating  the  object  of  the  delivery,  such  delivery 
created  an  equitable  lien  upon  the  stock,  which  was  good  and  en- 
forceable as  between  the  parties.  In  an  action  upon  the  rejected 
note  and  security  against  the  decedent's  executor,  the  plaintiff  is 
entitled  to  enforce  both  the  note  and  the  security,  and  to  have  an 
order  of  sale  of  the  stock  as  against  the  executor,  who  occupies  the 
same  position  which  the  decadent  would  have  occupied  had  he  lived. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Plu- 
mas County.    C.  E.  McLaughlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gtoodwin  &  Webb,  for  Appellant. 

O.  G.  Clough,  for  Bespondent. 

ANQELLOTTI,  J.— This  is  an  action  upon  two  claims 
against  Phillip  Doray,  deceased,  which  were  duly  presented 
for  allowance  to  the  executor  of  his  will,  and  which,  because 
of  the  neglect  and  failure  of  such  executor  to  indorse  his  al- 
lowance or  rejection  thereon  within  ten  days  after  6uch  pres- 
entation, plaintiflE  elected  to  consider  rejected 

One  of  the  claims  was  based  upon  a  promissory  note  of  the 
deceased.  The  action  was  commenced  on  the  twenty-fourth 
day  of  May,  1900,  and  on  the  next  day  the  said  claim,  having 
been  allowed  by  the  executor,  was  delivered  by  him  to  the 
judge,  allowed  by  him,  and  on  May  26,  1900,  filed  with  the 
clerk  of  the  court.  The  allowance  of  the  claim  is  alleged  by 
the  answer,  and  the  allegation  is  found  to  be  true  by  the  court. 
The  other  claim  was  also  based  upon  a  promissory  note,  the 
same  being  for  $3,200,  which  was  given  by  deceased  to  plain- 
tiflf  for  a  former  note  for  $2,669  and  interest,  given  by 
deceased  to  the  husband  of  plaintiff,  who  afterwards  died, 
and  from  whom  plaintiff  had  acquired  the  note  as  heir 
to  his  estate.  At  the  time  of  giving  such  original  note  de- 
eeased  delivered  to  the  payee  named  therein  a  certificate  for 
nineteen  hundred  shares  of  the  capital  stock  of  the  Pacific 
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Gold  Mining  Company,  as  collateral  security  for  the  pay- 
ment of  the  note,  said  certifioate  then  bearing  the  following 
indorsement,  viz.: — 

"$2669.00, 

"The  within  nineteen  hundred  (1900)  shares  of  stock  are 
hypothecated  to  secure  the  payment  of  a  certain  promissory 
note,  made  and  executed  the  13th  day  of  September,  A.  D. 
1886,  by  Phillip  Doray,  to  Robert  Hall,  for  the  sum  of  two 
thousand  six  hundred  and  sixty-nine  dollars,  due  July  1, 
1888.    John  K.  Wall,  Secretary," 

said  Wall  then  being  the  secretary  of  the  corporation.  Plain- 
tiff's husband  retained  said  note  and  the  said  certificate  of 
stock  to  the  time  of  his  death,  when  plaintiff  succeded,  as 
his  heir,  to  said  note  and  to  the  possession  of  said  certificate 
of  stock,  and  when  deceased  executed  the  $3,200  note,  he  left 
with  plaintiff  the  certificate  of  stock,  to  be  held  by  her  as  col- 
lateral security  for  the  payment  of  said  note. 

There  was  never  any  writing  or  memorandum  between  the 
deceased,  and  either  plaintiff  or  her  husband  as  to  said  collat- 
eral security,  or  showing  the  purpose  for  which  the  certificate 
was  delivered  by  deceased,  except  the  indorsement  already 
recited,  signed  by  the  secretary  of  the  corporation,  and  neither 
the  transfer  nor  anything  tending  to  show  that  the  certificate 
was  held  by  plaintiff  or  her  husband  as  collateral  security  or 
otherwise  was  ever  entered  upon  the  books  of  the  corporation. 

The  foregoing  facts  are  shown  by  the  findings  and  such 
allegations  of  the  complaint  as  are  admitted  by  the  answer. 
The  trial  court  decided  as  to  the  first  claim  that,  as  the  claim 
bad  been  allowed  after  the  commencement  of  the  action,  and 
the  plaintiff  thereby  secured  in  all  her  rights,  she  was  not  en- 
titled to  judgment  therein.  As  to  the  second  claim,  it  de- 
cided that  plaintiff  waa  not  entitled  to  a  lien  upon  the  cer- 
tificate of  stock,  or  the  shares  represented  thereby,  or  a  de- 
cree of  sale  therefor,  but  that  she  was  entitled  to  judgment 
thereon  for  $4,441.15,  and  interest  from  May  12,  1900,  and 
her  costs  of  suit,  payable  in  due  course  of  administration. 

Judgment  was  entered  accordingly,  and  plaintiff  appeals 
upon  the  judgment-roll  from  that  portion  of  the  judgment 
denying  her  relief  on  the  first  claim,  and  from  that  portion 
thereof  adjudging  that  she  has  no  lien  on  the  certificate  of 
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stock  or  the  shares  represented  thereby,  and  adjudging  that 
she  is  not  entitled  to  judgment  directing  the  sale  thereof 
to  satisfy  her  demand.  No  brief  has  been  filed  by  counsel  for 
respondent,  and  we  are  therefore  without  the  benefit  of  his 
views  on  the  questions  presented  by  this  appeaL 

1.  As  to  the  first  claim,  the  judgment  was  not  erroneous. 
The  sole  object  of  an  action  upon  a  rejected  claim  for  money 
is  to  place  it  among  the  allowed  claims  against  the  estate.  A 
judgment  rendered  against  an  executor  or  administrator  upon 
any  claim  for  money  against  the  deceased  only  establishes 
the  claim  in  the  same  manner  as  if  it  had  been  allowed  by  the 
executor  or  administrator  and  the  judge  (Code  Civ.  Proc, 
sec.  1504),  and  such  a  judgment  is  no  more  effectual  as  an 
estoppel  than  an  allowance  of  the  claim  would  be,  for  it  can 
be  contested  by  the  heirs  on  the  settlement  of  an  account  in 
the  same  manner  as  a  claim  allowed  by  the  executor  or  admin- 
istrator and  judge  can  be  contested.  (Code  Civ.  Proc,  sec. 
1636;  Estate  of  More,  121  Cal.  635.)  It  having  been  found, 
in  accordance  with  the  allegations  of  the  answer,  that  the 
claim  had  been  regularly  allowed,  approved,  and  filed  after 
the  commencement  of  the  action,  the  plaintiff  was  not  entitled 
to  an  additional  allowance  thereof,  and  consequently  was  not 
entitled  to  judgment  thereon,  except  possibly  for  her  costs, 
which  were  awarded  her. 

2.  The  action  of  the  trial  court  in  adjudging  that  plaintiff 
has  no  lien  upon  the  certificate  of  stock,  or  upon  the  shares 
of  stock  represented  thereby,  to  secure  the  note  on  which  the 
second  claim  is  founded,  and  in  refusing  her  an  order  for  the 
sale  thereof,  was  undoubtedly  based  upon  the  fact  that  there 
waa  no  written  transfer  of  the  stock  on  the  part  of  deceased, 
and  no  transfer  in  the  manner  provided  by  section  324  of  the 
Civil  Code.  That  section  provides  that  shares  of  stock  are 
personal  property,  **and  may  be  transferred  by  indorsement 
by  the  signature  of  the  proprietor,  his  agent,  attorney,  or 
legal  representative,  and  the  delivery  of  the  certificate;  but 
such  transfer  is  not  valid,  except  as  to  the  parties  thereto, 
until  the  same  is  so  entered  upon  the  books  of  the  corporation 
83  to  show  the  names  of  the  parties  by  whom  and  to  whom 
transferred,"  etc.  In  this  case  there  was  no  delivery  of  the 
possession  of  the  stock  other  than  such  as  was  accomplished 
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by  the  mere  delivery  of  the  certificate,  with  the  indorsement 
of  the  secretary  of  the  corporation  as  to  the  purpose  thereof. 
It  is  well  settled  in  this  state  by  decisions  construing  this 
statutory  provision  that  the  entry  upon  the  books  of  the  cor- 
poration is  not  essential  to  the  validity  of  the  transfer,  except 
as  to  purchasers  and  transferees  "in  good  faith,  for  value 
and  without  notice."  {SprecheLs  v.  Nevada  Bayik,  113  Cal. 
272 ;i  Farmers'  Bank  v.  Y/Uson,  58  Cal.  600;  Winters  v.  BeU 
mont  Min.  Co,,  53  Cal.  428;  People  v.  Elmore,  35  Cal.  653.) 
The  rights  of  any  such  third  parties  not  being  here  involved, 
the  provision  of  the  statute  as  to  entry  on  the  books  of  the 
corporation  is  not  applicable,  and  the  finding  thereon  is  imma- 
terial. 

There  remains  to  consider  the  effect  of  the  absence  of  in- 
dorsement by  signature,  or  other  writing  signed  by  the  owner 
of  the  stock.  In  considering  this  question  it  must  be  borne 
in  mind  that  the  defendant  executor  occupies  the  same  posi- 
tion that  the  deceased  would  have  occupied  had  he  lived,  and 
that  there  is  no  question  in  the  case  as  to  the  rights  of  any 
third  party.  The  intent  of  the  deceased  to  hypothecate  the 
shares  of  stock  as  collateral  security  is  very  clearly  shown 
by  his  delivery  of  the  certificate  therefor,  with  the  certificate 
of  the  secretary  of  the  corporation,  indorsed  thereon,  which 
certificate  fully  stated  the  object  of  the  delivery,  and  which 
he,  by  his  delivery,  practically  adopted  as  his  own  statement. 

It  appears  to  be  well  settled  that  incorporeal  property, 
such  as  shares  of  stock  in  a  corporation,  cannot,  technically 
speaking,  be  pledged  without  a  written  transfer  of  title  or  its 
equivalent.  The  theory  underlying  this  rule  is,  that  as  such 
property, — viz.,  the  shares  of  stock,  as  distinguished  from 
the  certificate  therefor,  which  is  but  the  muniment  or  evidence 
of  title  of  the  holder  to  a  portion  of  the  property  of  the  cor- 
poration— is  incapable  of  manual  delivery,  and  as  delivery  of 
possession  is  essential  to  the  validity  of  a  pledge,  a  delivery 
of  the  certificate  without  a  transfer  in  writing  which  will 
enable  the  holder  to  make  a  transfer  of  the  stock  to  his  own 
name  on  the  books  of  the  corporation  is  not  a  complete  deliv- 
ery, for  it  docs  not  place  the  stock  in  the  full  control  of  the 
pledgee.     While  the  authorities  generally  recognize  the  neces- 
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sity  of  an  indorsement  or  other  writing  to  effectuate  a  tranA< 
f  er  of  the  title  to  the  share,  and  to  create  a  valid  pledge,  it 
will  be  found  upon  examination  that  the  mere  delivery,  by 
way  of  pledge,  of  the  certificate  without  indorsement  is  ac- 
knowledged by  the  various  text-writers  to  have  been  held  to 
vest  in  the  pledgee  an  equitable  title  to  the  shares,  which  may 
be  enforced  as  between  the  parties.  (Cook  on  Stocks  and 
Stockholders,  sec.  465;  Jones  on  Pledges  and  Collateral  Se- 
curities, sec.  152;  18  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  611.) 
The  various  cases  cited  to  support  the  doctrine  enunciated 
as  to  the  necessity  of  a  writing  to  create  a  valid  pledge  will 
be  found  to  be  cases  where  the  rights  of  third  parties  were 
involved.  (See  Gumming  v.  Prescott,  2  Younge  &  C.  488; 
Nisbit  V.  Macon  Bank  etc.  Co.,  12  Fed.  686;  Wagner  v.  Mar- 
pie,  10  Tex.  Civ.  App.  505.)  The  decisions  in  Cumming  v. 
Prescott,  2  Younge  &  C.  488,  and  Wagner  v.  Marple,  10  Tex. 
Civ.  App.  505,  both  recognize  the  doctrine  that  where  there 
is  a  delivery  of  the  certificate  with  the  clear  intent  thereby 
to  pledge  the  stock,  an  equitable  right  is  created  in  the  person 
to  whom  the  delivery  is  made,  which  may  be  enforced  in 
equity,  as  between  the  parties.  (See,  also,  Rice  v.  OUbert, 
173  111.  349.)  In  no  case  that  we  have  been  able  to  find, 
where  the  controversy  was  between  the  original  parties,  and 
the  rights  of  third  parties  had  not  intervened,  has  a  contrary 
doctrine  been  enunciated.  The  precise  question  appears  never 
to  have  been  decided  by  this  court.  In  some  of  the  cases 
to  be  found  in  our  reports  it  is  apparent  that  there  was  noth- 
ing beyond  a  mere  delivery  of  the  certificate,  but  the  question 
in  each  of  these  cases  was  as  to  the  rights  of  third  parties, 
and  in  the  case  of  Brewster  v.  Hartley,  37  Cal.  15,^  the  ques- 
tion was  not  involved. 

We  can  see  no  reason  why  the  well-established  rules  **that 
an  agreement  in  writing  to  give  a  mortgage,  or  a  mortgage 
defectively  executed,  or  an  imperfect  attempt  to  create  a  mort- 
gage, or  to  appropriate  specific  property  to  the  discharge  of 
a  particular  debt,  will  create  a  mortgage  in  equity,  or  a 
specific  (equitable)  lien  on  the  property  intended  to  be  mort- 
gaged" {Daggett  v.  Rankin,  31  Cal.  321;  Higgins  v.  Manson, 
126  Cal.  467^)  is  not  applicable  to  the  case  at  bar.  Mr.  Pome- 
roy,  in  his  Equity  Jurisprudence,  says  that  a  merely  verbal 
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agreement  may  create  such  a  lien  on  personal  property,  en- 
forceable against  the  property  in  the  hands  not  only  of  the 
original  contractor,  bnt  of  his  heirs,  administrators,  execu- 
tors, voluntary  assignees,  and  purchasers  or  encumbrancers 
with  notice ;  and  that  equity  looks  at  the  final  intent  and  pur- 
pose rather  than  the  form,  and  if  the  intent  appear  to  pledge 
certain  property  as  security  for  an  obligation,  the  lien  follows. 
(Pomeroy's  Equity  Jurisprudence,  sees.  1235-1237.)  There 
was  here  a  clear  attempt  to  hyx>othecate  the  shares  of  stock 
represented  by  the  certificate  delivered  to  the  creditor  as  se- 
curity for  the  note.  The  debtor  undoubtedly  intended,  in 
placing  the  certificate  of  ownership  of  his  shares  in  the  pos- 
session of  his  creditor,  to  pledge  these  shares  as  security  for 
the  performance  of  his  obligation,  and  the  creditor  received 
the  certificate  with  the  understanding  that  the  shares  were 
to  be  retained  as  such  security.  If  the  attempt  to  appro- 
priate these  shares  as  such  security  was  imperfect  by  reason 
of  the  absence  of  indorsement  or  other  writing  signed  by  the 
debtor,  equity  will,  in  the  absence  of  intervening  rights  of 
third  parties,  looking  at  the  intent  rather  than  the  form,  ''treat 
the  subject-matter  as  to  collateral  consequences  and  incidents 
in  the  same  manner  as  if  the  final  acts  contemplated  by  the 
parties  had  been  executed  exactly  as  they  ought  to  have  been. " 
{Daggett  v.  Banhin,  31  Cal.  321.)  It  will,  as  between  the 
parties,  treat  the  property  as  pledged,  and  allow  the  creditor 
to  enforce  in  this  proceeding  the  lien  attempted  to  be  created. 
(Higgins  v.  Manson,  126  Cal.  467.*) 

We  are  of  the  opinion  that  upon  the  findings  of  fact  the 
plaintiff  should  be  held  entitled  to  a  lien  upon  the  shares  of 
stock  evidenced  by  the  certificate  and  to  an  order  of  sale 
thereof  to  satisfy  the  claim  embraced  in  her  second  cause  of 
action. 

As  to  the  first  cause  of  action,  the  judgment  is  affirmed. 
As  to  the  second  cause  of  action,  the  portion  of  the  judgment 
appealed  from  is  reversed,  with  directions  to  the  court 
below  to  enter  judgment  in  accordance  with  the  views  herein 
expressed. 

Shaw,  J.,  and  Van  Dyke,  J.,  coneurred. 
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[L.  A.  No.  1144.     Department  Two.— Oetober  17,  1003.] 

WILLIAM   M.  ROBERTS,  Respondents,   v.    GEORGE    H. 
KRAFTS  et  al.,  AppeUants. 

WATEa-BioHTS — Grant  of  Bight  to  Develop  WatDt— Ootrnakt 
AGAINST  Diminution — Action  k>r  Breach — iNsurricnNT  Defense. 
— In  an  action  l^  a  grantee  of  the  defendants  of  the  right  to  de 
yelop  water  on  defendants'  land  for  use  on  plaintiff's  land,  in  the 
sub-surface  waters  of  a  creek  passing  through  defendants'  land, 
to  recover  damages  for  breach  of  the  covenant  hj  the  defendants 
that  if  the  rights  owned  hj  the  plaintiff  were  interfered  with  by  a 
contemplated  diversion  of  the  flow  of  the  stream  by  the  defendants, 
or  their  successors  or  assigns,  through  a  stone  ditch  above  defend- 
ants' land,  the  defendants  would  grant  him  a  perpetual  right  to  the 
amount  of  diminution  thereby  effected,  not  exceeding  ten  inches 
of  water, — an  answer  that  the  owners  of  the  stone  ditch  had  the 
right  to  the  surface  flow  of  the  water,  aiid  that  the  diversions  com- 
plained of  as  diminishing  plaintiff's  rights,  were  made  by  defend- 
ants' grantees  by  the  permission  of  such  uwLors,  constituted  no 
defense  to  the  action  upon  the  covenant  m&de  by  the  defendants, 
and  was  properly  stricken  out. 

Id. — Development  of  Water — Contract— Appropriation. — Under  a 
grant  to  plaintiff  of  the  right  to  enter  upon  defendants'  land  and 
"develop  any  and  all  water  thereon  by  means  of  cuts,  tunnels,  or 
otherwise,"  and  convey  them  to  plaintiff's  laud,  where  the  plaintiff 
did,  by  means  of  tunnels  and  cuts,  concentrate  and  accumulate  the 
waters  diffused  through  a  saturated  mass  of  sand,  gravel  and  boul- 
ders, constituting  the  sub-surface  flow  of  a  creek  on  defendants' 
land  which  was  the  only  water  contemplated  by  the  grant  and  the 
covenant  made  by  defendants,  such  acts  constituted  a  de\elopment  of 
the  water  as  provided  in  the  contract,  and  was  also  a  development 
of  water  as  generally  understood  with  reference  to  procuring,  con- 
trolling, and  appropriating  subterranean  waters. 

Id. — Estoppel  of  Defendants — Eights  of  Other  Parties. — Under 
the  terms  of  the  deed  and  agreement  between  defendants  and  plain- 
tiff, under  which  defendants  granted  and  confirmed  the  right  of 
plaintiff  to  the  waters  developed  on  his  land,  and  covenanted  against 
diminution  thereof,  the  defendants  are  esto])ped  from  claiming  that 
the  waters  granted  by  them,  and  developed  and  appropriated  by  the 
plaintiff'  did  not  belong  to  them,  but  to  third  parties  having  rights 
below  their  land. 

Id. — Change  op  Poini  or  Diversion  peiom  Stone  Ditch — Liabilitt  of 
Dependants  undee  Conteact. — The  fact  that  the  grantees  of  the 
defendants,  after  diverting  the  water  through  the  stoae  ditch  aa 
proposed  in  the  contract,  subsequently  changed  the  point  of  div<r- 
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sion  to  a  point  above  plaintiff's  cuts,  ditches,  and  tunnels,  is  not 
material  to  the  liability  of  the  defendants  under  the  contract  to 
indemnify  plaintiff  a^i^inst  loss  by  diminution  of  the  water  to  the 
extent  agrreed.  The  gist  of  the  covenant  was  the  diversion  of  the 
waters  of  the  creek  by  the  defendants,  not  to  be  interfered  with  by 
the  plaintiff,  for  which  non-interference  defendants  covenanted  that 
he  would  be  protected  against  damage. 
Id. — Special  Damage — Injury  to  Trees  and  Pbuit  Crop. — ^Where  the 
court  found  that  defendants  knew  when  the  contract  was  made 
that  the  ten  inches  of  water  contracted  for  had  a  peculiar  value  to 
plaintiff,  inasmuch  as  his  land  and  orchard  were  of  little  value 
without  ity  and  the  orchard  waa  in  bearing  when  the  breach  of 
covenant  was  eonmiitted,  and  there  was  no  other  source  from  which 
plaintiff  could  obtain  water  for  irrigation,  the  court  was  warranted 
in  making  an  award  of  special  damages  to  the  extent  of  the  injury 
suffered  to  the  trees  and  crops  by  reason  of  the  failure  to  furnish 
the  water  as  agreed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
D.  EL  Trask,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Curtis  &  Curtis,  and  E.  E.  Annable,  for  Appellants. 

The  contract  for  the  development  of  the  water  on  defend- 
ants' land  was  an  actionable  wrong  against  the  zanja-owners, 
and  could  not  confer  a  right.  {Holman  v.  Brown,  1  Cowp. 
341;  Arnold  v.  Clifford,  2  Sum.  238.)  Improper  damages 
were  allowed  for  the  loss  of  crops.  {Pallett  v.  Murphy,  131 
Cal.  192;  Wallace  v.  Ah  Sam,  71  Cal.  197.*) 

Byron  Waters,  James  Hutchings,  and  Waters  &  Wylie,  for 
Respondent. 

There  was  a  development  of  water  as  contemplated  by  the 
deed  and  contract,  and  within  the  right  of  appropriation  of 
developed  water.  {Vineland  Irr.  Dist.  v.  Azusa  Irr,  Co.,  123 
Cal.  495 ;  Beck  v.  Pasadena  etc.  Water  Co.,  130  Cal.  53 ;  Yar- 
wood  V.  West  Los  Angeles  W.  Co.,  132  Cal.  207 ;  ChurchM 
V.  Maviana  Rose,  136  Cal.  576.)  The  defendants  were  es- 
topped by  their  deed  and  contract  from  disputing  plaintiff's 
rights.     (Bigelow  on  Estoppel,  4th  ed.,  355;  Cordon  v.  City 
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of  San  Diego,  101  Cal.  522.i)     The  damages  to  the  orchard 
were  properly  allowed.     (Mabb  v.  Stewart,  133  CaL  559.) 

LORIQAN,  J. — ^This  is  an  action  to  recover  damafres  for 
breach  of  a  covenant  relative  to  certain  water-rights.  Plain 
tiff  obtained  judgment  for  nine  thousand  dollars,  and  de- 
fendants appeal  from  the  judgment  and  from  the  order  deny- 
ing their  motion  for  a  new  trial.  The  general  features  of  the 
case,  as  gathered  from  the  findings,  are  that  prior  to  1887, 
and  up  to  the  commencement  of  this  action,  plaintiff  was  the 
owner  of  one  hundred  acres  of  land  in  San  Bernardino  (Tounty, 
in  proximity  to  a  stream  known  as  Mill  Creek,  which  tract  was, 
to  a  large  extent,  set  out  in  orchards,  and  plaintiff  and  his 
family  resided  upon  the  premises. 

Mill  Creek  is  a  natural,  innavigable  stream  of  water  in 
said  county,  rising  in  the  San  Bernardino  Mountains,  and 
flowing  through  and  emerging  from  Mill  Creek  Canyon  upon 
a  portion  of  the  San  Bernardino  Valley,  until  it  empties  into 
the  Santa  Ana  River.  The  bed  of  said  creek,  where  the  same 
emerges  from  said  canyon,  which  is  about  a  mile  above  a 
certain  forty-acre  tract  through  which  it  flows  (which  tract 
\vdll  presently  be  more  particularly  referred  to),  is  composed 
of  sand,  gravel,  and  boulders,  extending  down  a  considerable 
depth,  and  is  at  all  times  capable  of  a  ready  flow  of  water 
through  the  same  underneath  the  surface  of  said  creek,  and 
said  stream  from  the  point  where  it  emerges  from  said  canyun, 
until  it  empties  into  the  Santa  Ana  River,  has  a  surface  and 
subterranean  flow,  constituting  a  watercourse,  having  a  known 
and  well-defined  channel  and  continuous  flow  of  water  there- 
in. 

On  August  19,  1892,  the  defendants  granted  to  plaintiff  the 
right  to  enter  upon  said  certain  forty-acre  tract  of  land, — 
the  S.  W.  %  of  the  N.  W.  J4  of  Sec.  13,  T.  1  S.  etc.— below 
the  point  of  diversion  hereafter  referred  to,  **and  develop 
any  and  all  water  thereon  by  means  of  cuts,  tunnels,  or  other- 
wise." Prior  to  said  grant  plaintiff  had  entered  on  said  tract 
and  appropriated  six  and  three-fourths  inches  of  water  of 
the  subterranean  flow  of  said  stream  (to  which  he  had  ac- 
quired a  prescriptive  right) ,  and  by  means  of  a  pipe-line^ 
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conveyed  it  onto  his  said  one-hundred-acre  tract,  and  used  it 
for  irrigation,  household  and  domestic  purposes. 

On  August  22,  1892,  the  defendants,  who  were  the  ownen 
in  fee  of  the  forty-acre  tract  above  referred  to,  subject  to 
said  right  of  plaintiff  to  develop  water  thereon,  and  the  plain- 
tiff, executed  an  agreement,  the  material  portions  of  which 
are:  **That,  whereas,  the  party  of  the  second  part  [plaintiff] 
is  the  owner  of  certain  water-rights,  and  the  right  to  develop 
water  on"  said  forty  acres,  ''and  the  parties  of  the  first  part 
[defendants]  contemplate  diverting  the  flow  of  the  water  of 
the  stream  Imown  as  Mill  Creek,"  in  or  near  sections  13  and 
14  in  said  township  ''by  diverting  said  water  from  the  natural 
channel  of  said  stream,  at  or  near  the  upper  end  of  the  stone 
ditch  built  and  owned  by  the  owners  of  Mill  Creek  Zanja, 
and  running  the  same  through  said  stone  ditch.  Now,  in  con- 
sideration of,"  etc.,  "the  said  parties  of  the  first  part  do 
hereby  covenant,  promise,  and  agree  to  and  with  the  party 
of  the  second  part  that,  if  by  the  diverting  of  said  water  of 
Mill  Creek,  as  aforementioned  by  them,  or  their  successors, 
or  assigns,  the  water-right  now  belonging  to  the  party  of 
the  second  part,  or  any  water  that  he  may  hereafter  develop 
on  the  said  'forty-acre  tract,'  is  diminished  within  seven  years 
from  date  hereof,  that  they  will  furnish  him  with  a  perpet- 
ual water-right,  conveying  an  amount  of  water  equal  to  the 
amount  so  diminished,  and  deliver  the  same  into  his  pipe- 
line, flume,  or  ditch,"  on  said  forty-acre  tract,  "provided, 
that  the  total  amount  to  be  furnished  under  this  agreement 
shall  not  exceed  ten  inches  of  water.  In  consideration  of  the 
above  agreements  .  .  .  the  party  of  the  second  part  promises 
and  agrees  that  he  will  not  hinder,  impede,  or  delay  the  chang- 
ing of  the  course  of  the  water  as  herein  contemplated." 
When  said  agreement  was  executed  defendants  claimed  to 
own  the  right  to  divert  the  waters  of  said  Mill  Creek,  in  the 
manner  and  at  the  points  indicated  in  it,  below  said  forty-acre 
tract,  and  convey  the  full  flow  to  a  point  over  a  mile  below 
said  forty-acre  tract,  and  in  December,  1892,  conveyed  such 
ownership  or  right  to  divert  said  water  to  the  Redlands  Elec- 
tric Light  and  Power  Company,  a  corporation;  that  between 
August  22,  1892,  and  June  1,  1896,  plaintiff,  by  means  of 
futs,  ditches,  and  tunnels,  made  and  excavated  on  said  forty- 
acre  tract,  about  the  middle  thereof,  developed  and  intercepted 
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a  large  quantity  of  the  subterranean  flow  of  said  water,  and 
of  the  water  percolating  through  the  sand,  gravel,  and  boul- 
ders of  said  tract,  from  both  the  surface  and  subterranean 
flow  of  said  creek  to  the  extent  (with  the  six  and  three-fourths 
inches  theretofore  appropriated)  of  fifty-four  and  three- 
fourths  inches,  and  conveyed  the  same  to  his  hundred-acre 
tract,  and  beneficially  used  it  for  agricultural,  domestic,  and 
household  purposes;  that  in  1893,  by  virtue  of  the  convey- 
ance from  defendants,  the  said  electric  company  entered  upon 
the  creek  at  the  northeast  corner  of  said  forty-acre  tract,  and 
above  plaintiff's  cuts,  ditches,  and  tunnels,  and  by  means  of  a 
pipe-line  constructed  in  its  bed,  diverted  all  the  surface  water 
flowing  in  said  creek,  and  conveyed  it  about  a  mile  below  sai  J 
forty-acre  tract,  to  a  point  some  four  hundred  and  fifty  feet 
lower  in  elevation  than  said  tract,  and  used  it  for  electrical 
purposes;  that  in  1896,  after  all  of  the  plaintiflf's  developments 
were  made,  the  company  extended  its  pi[)e  some  thirty -six  hun- 
dred feet  farther  up  stream,  and  took  all  the  surface  water 
from  this  last  point  for  the  use  above  indicated;  that  before 
the  construction  of  said  pipe-line  in  1893,  or  its  extension  in 
1896,  and  from  time  immemorial,  the  surface  flow  of  said 
creek  was  sustained  by  a  saturated  mass  composed  of  sand, 
gravel,  and  boulders  beneath  it,  and  that  said  surface  flow 
had  always  wasted  and  been  diminished  by  wajstaj^^e  into  said 
sand,  gravel,  and  boulders,  and  constituted  a  subterranean 
stream,  which,  to  the  extent  of  upwards  of  a  hundred  inches, 
flowed  in  said  subterranean  channel  between  the  points  of 
diversion  by  the  company  and  the  location  of  plaintifT's  tun- 
nels, shafts,  and  ditches,  down  and  through  said  forty-acre 
tract;  that  none  of  the  water  developed  and  used  by  plaintiff 
had  been  theretofore  appropriated  or  used  by  any  perso'i 
whatever,  but  had  theretofore  been  allowed  to  run  to  waste 
and  percolate  through  the  soil  until  developed  and  saved  from 
waste  and  devoted  to  a  useful  purpose  by  plaintiff;  that  the 
diversion  by  the  company  had  so  diminished  the  subterranean 
flow  in  said  forty -acre  tract  that  the  amount  of  water  devel- 
oped by  plaintiff  was  reduced  forty-four  inches  and  upwards 
and  that  the  liow  thereof  is  but  4.94  inches;  that  ir  18S9 
plaintiff  demanded,  under  the  said  agreement,  that  the  de- 
fendants deliver  him  said  ten  inches  of  water  agreed  for, 
which  they  refused  to  do.  The  court  found,  in  addition  to 
the  above  f acts,  that  the  one-hundred-acre  tract  of  plaintiff 
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was  practically  arid  land,  and  his  orchard  of  little  value  with- 
out irrigation,  and  that  by  the  failure  of  defendants  to  furnish 
the  water  as  agreed,  the  fruit-trees  in  said  orchard  were  in- 
jured and  the  fruit  thereon  was  rendered  valueless,  for  which 
special  damages  of  one  thousand  dollars  were  awarded,  in  ad- 
dition to  eight  thousand  dollars,  which  the  court  found  was 
the  value  of  the  perpetual  flow  of  ten  inches  of  water. 

As  grounds  of  reversal,  appellants  insist  that  no  water 
was  developed  on  the  forty-acre  tract,  as  provided  in  the  con- 
tract ;  that  no  water  was  diverted  by  them,  or  their  successors, 
at  the  place,  and  by  the  means,  described  in  the  contract,  and 
that  improper  damages  were  allowed. 

Defendants  also  insist  that  the  court  erred  in  striking  out 
parts  of  their  amended  answer. 

While  in  the  transcript,  it  appears  that  specifications  con- 
cerning the  insufficiency  of  the  evidence  to  sustain  certain 
of  the  findings  are  made,  no  point  in  regard  to  any  of  them  is 
urged  in  appellants'  brief,  and  we  take  it,  that  reliance  Ls 
placed  solely  upon  the  grounds  above  indicated,  and  we  shall 
limit  ourselves  to  a  consideration  of  them  alone.  Disposing 
first  of  the  alleged  error  in  striking  out  portions  of  the 
amended  answer :  In  this  answer  which  was  offered  during  the 
trial  of  the  case,  it  is  set  up  that  when  the  grant  to  plain- 
tiff was  made  by  them,  and  the  contract  entered  into  with  him 
was  executed,  the  surface  waters  of  Mill  Creek  were,  and  for 
a  long  time  had  been,  diverted  through  a  certain  ditch,  known 
as  the  Mill  Creek  Zanja,  and  that  the  Redlands  Electric  Light 
and  Power  Company  made  the  diversions  complained  of 
through  the  permission  of  the  owners  thereof. 

We  cannot  see  how  this  would  constitute  any  defense  under 
the  contract.  There  is  no  question  but  that  the  electric  com- 
pany succeeded  to  the  rights  which  the  defendants  claimed  to 
possess,  to  divert  these  waters  for  electrical  purposes,  when 
the  contract  was  executed.  The  contract  did  not  provide  that 
the  plaintiff  was  to  establish  his  right  against  all  claimants 
to  the  waters  he  might  develop  under  defendants'  grant,  and 
the  right  to  do  which  was  confirmed  by  recital  in  the  agree- 
ment, before  he  could  have  a  right  of  action  against  defend- 
ants upon  it.  Under  the  terms  of  the  contract  it  is  of  no 
moment  whether  the  zanja-owners,  or  defendants,  had  the 
better  right  to  appropriate  the  water.    Defendants  claimed  to 
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own  the  right,  and  recited  in  the  contract  that  they  contem- 
plated diverting  the  waters  of  the  zanja,  and  to  run  the  same 
through  that  ditch.  They  contracted  that  if  a  diversion  by 
them,  or  their  successors  in  interest,  damaged  plaintiff,  they 
would  indemnify  him  in  the  way  provided  for  in  the  contract. 
It  was  not  a  matter  under  the  contract  as  to  how  the  company 
acquired  the  right  to  divert  the  stream — ^whether  from  de- 
fendants or  some  third  person,  or  from  both — ^but  whether, 
in  exercising  its  right  of  diversion,  plaintiff  was  damaged. 
If  he  was  so  damaged,  defendants  are  bound  by  their  con- 
tract as  it  is  written,  and  in  accordance  with  the  fact,  and  the 
defense  interposed  could  not  avail  them. 

Coming  now  to  the  merits  of  the  appeal : — 

It  is  insisted,  first,  that  there  was  no  water  developed  by 
the  plaintiff,  as  provided  in  the  contract.  We  do  not  discover 
the  slightest  ground  for  this  claim.  That  the  plaintiff  did, 
by  means  of  tunnels  and  cuts,  concentrate  and  accumulate  the 
waters  diffused  through  the  saturated  mass  of  sand,  gravel, 
and  boulders  constituting  the  sub-surface  flow  of  Mill  Creek, 
and  convey  them  to  his  home  premises  for  general  use,  there 
can  be  no  question.  This  was  not  only  a  development,  but  it 
was  the  exact  method  of  development,  and  the  waters  to  which 
it  should  apply,  as  specified  in  the  conveyance  of  August  19, 
1892,  by  the  defendants  to  plaintiff,  of  the  right  to  enter  the 
land,  and  **  develop  any  and  all  waters  thereon  by  means  of 
cuts,  tunnels,  or  otherwise."  It  was  equally  this  development 
which  all  the  parties  had  in  mind,  when,  in  the  agreement  of 
August  22,  1892,  they  recited  that  the  plaintiff  was  the  owner 
of  certain  water-rights,  and  the  right  to  develop  water  on  this 
forty  acres.  And  it  was  the  possible  loss  of  the  waters  so  de- 
veloped, by  the  diversion  of  Mill  Creek,  that  they  had  in 
mind.  They  certainly  could  have  had  no  other,  because  there 
is  no  pretense  that  any  other  waters  existed  on  the  tract, 
except  this  subterranean  flow. 

It  was  equally  a  development,  as  generally  understood, 
with  reference  to  procuring,  controlling,  and  appropriating 
subterranean  water.  In  Vineland  Irr.  Disi.  v.  Azusa  Irr.  Co., 
126  Cal.  495,  the  court  says  **We  therefore  hold  it  to  be  the 
law,  and  we  think  it  to  be  a  moderate  and  just  exposition 
thereof,  that  one  may,  by  appropriate  works  develop  and  se- 
cure to  useful  purposes  the  sub-surface  flow  of  our  streams, 
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tind  become,  with  due  regard  to  the  rights  of  others  in  the 
stream,  a  legal  appropriator  of  water  by  so  doing.  .  .  .  It', 
upon  the  other  hand,  one  can  by  development  obtain  subter- 
ranean waters  without  injury  to  the  superior  rights  of  others, 
clearly  he  should  be  permitted  to  do  so."  {Beck  v.  Pasadena 
V^aier  Co,,  130  Cal.  53;  Yarwood  v.  West  Los  Angeles  Water 
Co.,  132  Cal.  207;  ChurchiU  v.  Maviana  Rose,  136  Cai.  576.) 
Under  this  same  head  counsel  for  appellants  discuss,  quite 
generally,  the  proposition  that  the  subterranean  waters  so 
developed  by  plaintiff  were  not  subject  to  development  or  ap- 
propriation,  as  they  were  part  of  the  Mill  Greek  stream,  which 
many  years  before  plaintiff  entered  on  this  forty-acre  tract 
at  all,  had  been  diverted  and  appropriated  some  distance 
below  it,  through  a  ditch,  and  was  still  being  diverted  and 
used.  Assuming  this  to  be  true,  still  under  the  terms  of  the 
deed  and  agreement  between  defendants  and  plaintiff  we  can- 
uot  see  how  any  advantage  can  be  taken  of  that  fact.  This  is 
only  under  another  phase  of  the  question  attempted  to  be  pre- 
sented under  that  portion  of  the  amended  answer  stricken  out, 
and  what  was  said  concerning  it  applies  here.  Aside  from 
the  finding  of  the  court  that  the  appropriation  by  plaintiff 
was  the  only  appropriation  made  of  these  waters  (which  un- 
der Vineland  Irr.  Dist.  v.  AziLsa  Irr.  Co.,  126  Cal.  495,  he  could 
make)  still,  aside  from  this,  the  defendants,  by  their  deed  and 
agreement,  are  estopped  from  asserting  that  plaintiff  did  not 
have  title  to  the  waters  developed  by  him.  They  granted  him 
the  right  to  develop  all  the  waters  on  the  tract,  without  reser- 
vation or  limitation,  and  cannot  be  heard  now  to  say  that  some 
of  the  waters  which  he  did  develop  were  not  waters  which 
they  granted  him  the  right  to  develop,  but  which  belonged  to 
some  one  else.  They  cannot  go  behind  their  deed  to  attack 
the  right  to  these  waters,  which  they  purported  to  convey,  and 
the  ownership  of  which  in  the  contract  they  recognized  in 
the  plaintiff. 

Appellants'  second  point  is,  that  no  water  was  developed 
at  the  place  and  by  the  means  described  in  the  contract.  Theii 
particular  claim  is,  that  the  diversion  of  which  plaintiff  com- 
plains was  not  made  at  the  upper  end  of  the  stone  ditch  men- 
tioned in  the  contract,  but  at  a  much  farther  point  up  the 
stream.  We  do  not  think  the  particular  point  of  diversion 
is  of  controlling  or  any  importance.     The  fact  is,  that  the  first 
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diversion  made  by  the  Electric  Light  and  Power  Company, 
as  successors  to  the  defendants,  was  above  the  upper  end  of 
the  stone  ditch,  and  the  diversion  farther  up  the  stream  wan 
not  made  by  it  until  1896.  In  insisting  on  this  point  we  think 
appellants  are  attempting  to  place  too  strict  and  literal  a 
construction  on  the  contract,  one  which  certainly  is  not  in  har 
mony  with  its  general  terms,  or  its  particular  object,  or  thv» 
purposes  they  had  in  view,  and  which  is  calculated  to  sub- 
stitute the  manner  or  means  of  diversion  for  the  fact  of 
diversion,  which  was  the  important  matter  in  the  contract 
While  the  recital  in  the  agreement  is,  that  the  defendants  con- 
template diverting  the  flow  of  the  water  of  Mill  Creek  "by  di- 
verting said  water  from  the  natural  channel  of  said  stream  at 
and  near  the  upper  end  of  the  stone  ditch  .  .  .  and  runnin^^ 
the  same  through  said  ditch,"  this  is,  nevertheless,  only  a 
recital  and  not  part  of  the  covenant.  It  is  simply  the  declarap 
tion  of  a  general  purpose  to  be  accomplished  near  a  certain 
point,  in  a  certain  way.  The  covenant  which  follows  this 
recital,  and  upon  which  plaintiff's  rights  are  based,  provides 
that  **»/  by  the  diversion  of  said  water  of  MiU  Creek,  as  afore^ 
mentioned,  by  them,  or  their  successors,  or  assigns,"  the  water 
now  belonging  to  plaintiff,  or  to  be  developed,  **is  dimin- 
ished,''  etc.,  etc.  This  covenant  embraces  the  purpose  and 
object  the  parties  had  in  view  when  they  contracted,  and  does 
not  apply  to  any  particular  place  or  method.  The  general 
purpose  they  had  in  view  was  to  divert  all  the  waters  of  the 
stream,  and  it  was  this  general  diversion  which  they  recog- 
nized might  injure  the  plaintiff's  acquired  rights  in  developed 
water,  and  against  which  he  was  to  be  protected  by  the 
contract.  And  this  is  further  apparent  from  the  covenant  on 
plaintiff's  part  not  to  ** hinder,  impede,  or  deJay  the  changing 
of  the  course  of  the  water. "  The  gist  of  the  covenant  was  the 
diversion  of  the  water  of  Mill  Creek  by  the  defendants,  not 
to  be  interfered  with  by  the  plaintiff.  Under  the  terms  of 
that  contract,  as  it  was  a  matter  of  more  particular  interest 
to  them,  the  defendants  accorded  themselves  wide  discretion 
in  determining  where,  or  how,  the  diversion  should  be  made, 
a  discretion  which  the  plaintiff  covenanted  not  to  interfere 
with,  and  which  covenant  he  faithfully  kept,  and  for  which 
non-interference   the    defendants  covenanted  that  he  would 
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be  protected  against  any  damage,  which  the  exercise  of  that 
discretion  on  their  part  should  result  in  to  him. 

As  to  the  amount  of  damages.  This  only  applies  to  the  one 
thousand  dollars  which  the  court  found  the  plaintiff  had 
suffered  as  special  damages  for  injuries  to  trees,  and  the 
fruit  crop  thereon,  by  reason  of  the  defendants'  failure  to 
furnish  the  water  as  agreed.  It  is  insisted  by  appellant  that 
such  damages  are  remote  and  speculative.  The  court  found 
that,  when  the  contract  between  the  parties  was  made,  the  de- 
fendants knew  that  the  ten  inches  of  water  contracted  for 
had  a  peculiar  value  to  plaintiff,  inasmuch  as  his  land  and 
orchard  were  of  little  value  without  it.  The  orchard  was  in 
bearing  when  the  breach  of  the  covenant  was  committed,  and 
there  was  no  other  source  from  which  plaintiff  could  obtain 
water  for  irrigation.  There  is  no  question  but  what  the 
amount  of  damages  awarded  was  suffered,  and  we  think  that 
under  the  facts  as  found  the  court  was  warranted  in  making 
the  award.     {Mabb  v.  Stewart,  133  Cal.  559.) 

The  judgment  and  order  appealed  from  are  affirmed. 

McParland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[L.  A.  No.  1063.    Department  One.— October  20,  lOOS.] 

STIMSON  MILL  COMPANY,  Respondent,  v.  LOS  ANGE- 
LBS   TRACTION   COMPANY,   AppeUant. 

Mechanic's  Lixn — Oonstbdotion  or  BRiDcnD— Usb  or  Matisialb  dt 
Temporary  Structure — Propertt  or  Oontsactors — ^Provision  in 
Ck>NTRACT. — Materialmen  cannot  enforce  a  lien  upon  a  completed 
bridge  for  materials  which  were  not  furnished  to  be  used,  and  were 
not  actually  used,  in  the  bridge  as  contracted  for  and  completed, 
but  were  furnished  and  used  only  in  the  erection  of  a  temporary 
structure  which  formed  no  part  of  the  completed  bridge,  bat  which 
the  contractors  were  permitted  by  the  contract  to  proyide  for  tem- 
porary support  of  track,  rails,  and  cars,  to  prevent  damages  for 
delay  under  the  terms  of  the  contract  until  permanent  steel  support 
should  be  furnished  as  contracted  for,  which  temporary  structure 
remained  the  property  of  the  contractors,  and  was  properly  re- 
moved by  them  when  the  bridge  was  completed. 

li>. — ^UsE  or  Temporary  Structure— Aockptancb — ^Void  Contract^— 
EviDENCB  or  CoNSTRUOTiON.— The  use  by  the  defendant  of  the  tem- 
porary structure  for  the  running  of  trains  did  not,  under  the  cir- 
cumstances of  the  case,  furnish  any  evidence  of  the  aeeeptance  of 
the  bridge  as  completed;  nor  was  its  occupation  by  it  under  a  void 
contract  conclusive  evidence  of  construction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County  and  from  an  order  denying  a  new  triaL 
W.  F.  Fitzgerald,  Judge. 

The  facts  are  stated  in  the  opinion. 

E.  E.  Millikin,  for  Appellant 

Percy  R.  Wilson,  for  Respondent 

SMITH,  C. — This  suit  was  brought  to  foreclose  a  lien  for 
materials  furnished  by  plaintiff  in  the  construction  of  defend- 
ant's bridge  over  the  Los  Angeles  River  in  the  city  of  Los 
Angeles.  The  plaintiff  had  judgment,  from  which  and  from 
an  order  denying  its  motion  for  a  new  trial  the  defendant 
appeals.  The  bridge  was  constructed  under  an  unrecorded 
contract  with  Sawyer  and  Arthur,  partners,  by  the  terms  of 
which  it  was  to  consist  of  five  steel  spans  and  the  balance  of 
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wood  and  steel,  or  of  wood  By  the  terms  of  the  contraet  it 
was  to  be  completed  November  9,  1898 ;  and  it  was  stipulated 
that  for  delay  in  completion  the  contractors  should  pay,  while 
the  bridge  remained  uncompleted,  fifty  dollars  per  day  for  ten 
days,  and  thereafter  one  hui^dred  dollars.  But  it  was  pro- 
vided ''That  from  and  after  the  day  that  said  contractors  al- 
low said  party  of  the  first  part  to  run  cars  over  said  bridge, 
.  .  .  whether  over  the  completed  structure  or  a  temporary 
structure  which  said  contractors  may  provide,  ...  no  dam- 
ages shall  be  awarded  hereunder ;  but  that  for  the  purposes  of 
ascertaining  said  liquidated  damages  said  structure  shall  be 
considered  as  completed." 

The  bridge  was  completed,  with  the  exception  of  the  five 
steel  spans,  some  time  prior  to  the  15th  of  November;  when  it 
was  ascertained  that  the  steel  for  the  uncompleted  part  could 
not  be  obtained  in  time  to  complete  the  bridge  within  the  time 
stipulated.  Thereupon,  at  the  suggestion  of  the  manager  of 
defendant,  the  contractors  undertook  to  put  up,  before  the 
30th  of  November  or  1st  of  December,  a  temporary  structure 
of  timber  over  which  the  cars  could  be  run  on  that  date ;  and 
this  was  accordingly  done.  This  structure  rested  upon  planks 
laid  on  the  ground,  and  was  not  in  any  way  physically  con- 
nected with  the  bridge,  except  that  on  it  was  laid  the  per- 
manent track  consisting  of  stringers,  ties,  and  rails.  The 
structure  was  soon  afterwards  replaced  by  the  steel  structure 
originally  contemplated — ^the  work  of  substitution  conmienc- 
ing  immediately  upon  the  completion  of  the  temporary  struc- 
ture, and  its  effect  being  to  leave  the  track  supported  by  the 
new  steel  structure  in  place  of  the  wooden  structure  removed. 
It  is  admitted  that  the  plaintiff  furnished  the  contractors 
lumber  of  the  aggregate  value  of  something  over  five  thou- 
sand dollars,  and  it  is  found  by  the  court  that  this  was 
used  in  the  construction  of  the  bridge.  But  it  appears 
from  the  evidence  that  a  part  of  the  lumber  went  into 
the  temporary  structure  and  wajs  afterwards  carried  away 
by  the  contractors;  and  it  is  claimed  by  the  defendant 
that  the  plaintiff's  claim  should  be  reduced  by  this  amount 
The  court  below  held  the  contrary,  refusing  to  allow  the 
defendant  to  show  the  amount  and  value  of  the  lumber 
used  in  the  temporary  structure,  and  whether  in  this  the 
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court  erred  is  the  only  question  in  the  case  that  will  require 
consideration. 

The  contention  of  the  appellant  on  this  point  must,  we 
think,  be  sustained.  It  is  settled  by  many  decisions  in  this 
state  that  to  entitle  a  materialman  to  a  lien  under  section 
1183  of  the  Code  of  Civil  Procedure  the  materials  must  be 
furnished  to  be  used^  and  must  actually  be  used,  in  the  con- 
struction of  the  building  or  other  structure  against  which 
the  lien  is  sought  to  be  enforced  (Houghton  v.  Blake,  5  CaL 
240;  Patent  Brick  Co.  v.  Moore,  75  Cal.  211;  Silvester  v.  Coe 
Quartz  Min.  Co,,  80  Cal.  513;  Bewick  v.  Muir,  83  Cal.  378; 
Hamilton  v.  Delhi  Min.  Co.,  118  Cal.  153, 154^;  Roebling's  Sons 
Co.  V.  Bear  Valley  Irr.  Co.,  99  Cal.  488) ;  and  this  we  under- 
stand means  that  the  materials  must  be  used,  not  merely  in 
the  process  of  construction,  but  ''in  the  structure," — ^that 
is  to  say,  they  must  be  used  as  the  materials  of  which  it  is 
constructed.  {Hamilton  v.  Delhi  Min.  Co.  118  CaL  153; 
Silvester  v.  Coe  Quartz  Min.  Co.,  80  Cal.  513 ;  Gordon  Hard- 
ware  Co.  v.  San  Francisco,  etc.  B.  R.  Co.,  86  Cal.  620.) 

The  case,  we  think,  comes  clearly  within  the  application  of 
this  principle.  The  temporary  structure  was  put  in  merely 
for  the  purpose  of  supporting  the  track  until  the  steel  neces- 
sary for  its  permanent  support  could  be  obtained.  This  was 
aone  by  the  contractors  on  their  own  account,  under  the  pro- 
vision of  the  contract  authorizing  them,  as  a  means  of  avoid- 
ing liability  for  the  heavy  damages  stipulated  for  delay  in 
completion  of  the  work,  to  do  so.  The  temporary  structure 
was  therefore  not  a  part  of  the  bridge,  either  as  contracted 
for  or  as  actually  completed;  but  it  remained  the  property 
of  the  contractors,  who  were  entitled  to  remove  it.  Hence 
neither  the  contractors,  nor  the  plaintiff  as  furnisher  of  the 
materials  for  it  became  entitled  to  a  lien. 

Nor,  as  is  claimed  by  the  respondent's  counsel,  did  the  use 
of  the  temporary  structure  by  the  defendant,  under  the  cir- 
cumstances  of  this  case  furnish  any  evidence  of  its  acceptance 
of  the  bridge  as  completed.  Nor,  is  it  true,  that  the  **  occu- 
pation of  a  structure  under  a  void  contract  is  conclusive  upon 
the  question  of  construction."  It  is  not  so  held  in  Joost  v. 
Sullivan,  111  Cal.  286  (cited  by  counsel),  or  in  the  case 
therein  cited  {Oiant  Power  Co.  v.  San  Diego  Flume  Co^ 
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78  Cal.  196).    Nor  is  the  law  now  the  same  as  when  those 
eases  were  decided.     (Code  Civ.  Proc,  sec.  1187.) 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment  and  order  appealed  from  are  reversed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyka^  J« 


[Sae.  No.  998.    Department  One.*-Oetober  81,  1908.] 

In  the  Matter  of  the  Estate  of  GBOEGB  M.  KASSON,  De- 
ceased.  GEORGE  W.  LINDY,  Respondent,  v.  MAR- 
THA E.  McGHESNEY  et  al.,  Respondents,  and  MART 
E.  MANN,  Appellant. 

PROCXEDINO    TO    DSTIERMINS    HUBSmP — BbOOND    TWAL— OOKTINUANO*— 

DiBGRsnoN. — Upon  the  second  trial  of  a  proceeding  to  determine 
heirship,  where  the  cause  was  long  pending,  and  a  previous  con- 
tinuance had  been  granted  to  the  appellant  for  several  months, 
and  he  had  had  ample  opportunity  to  prepare  for  trial,  and  the 
cause  was  set  for  trial,  without  objection,  hj  a  jury  demanded  by 
the  appellant,  a  motion  for  continuance  by  him  t^hereafter  was  ad- 
dressed to  the  discretion  of  the  court,  and  it  was  not  an  abuse  of 
discretion  to  refuse  it  and  to  proceed  to  a  trial  of  the  proceeding. 

lA— DlSQUALIPICATION    OF   JUDOS — BlAS     AND     PREJXTDICS — OONFLIOTINO 

Ajtidavits — Motion  Pbopebly  Denied. — Where  the  disqualification 
of  the  judge  to  try  the  proceeding  was  objected  to  by  the  appellant 
for  alleged  bias  and  prejudice,  but  upon  the  showing  made  by  the 
affidavits  and  counter-affidavits  it  did  not  appear  that  the  ju'lge 
could  not  fairly  and  impartially  try  the  cause,  the  motion  to  dis- 
qualify him  for  bias  and  prejudice  was  properly  denied. 
Id. — Nature  or  Pbooeeding — Each  Party  an  Actor  as  against  Ad- 
verse Parties — Failure  to  Appear  at  Trial — Nonsuit. — In  a 
proceeding  to  determine  heirship  each  party  is  an  independent  actor 
and  is  a  plaintiff,  as  against  all  other  parties  whose  claims  are 
adverse,  though  styled  a  defendant;  and  where  the  appellant  who 
claimed  the  entire  estate  as  against  the  other  parties  to  the  pro- 
ceeding failed  to  appear  at  trial,  after  refusal  of  her  motion  for 
CXTiT.  CkL— « 
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eontinuance,  and  offered  no  evidenee  in  support  of  her  elaun,  m 
nonsuit  was  promptly  grranted  against  her,  and  her  elaim  was  prop- 
erly eliminated  from  the  trial. 

Id. — Ebbor  not  Excepted  to. — If  there  were  any  error  in  granting  the 
nonsuit,  it  would  be  error  occurring  at  the  trial,  which  could  not 
be  eonsidered  upon  appeal  where  no  exception  was  taken  thereto  at 
the  time. 

Id. — Motion  fob  New  Tbiax#— Disqualification  of  Judge  as  Attobnxt 
— Affidavits  Filed  Too  Late — Counteb-Showing. — ^Where  the 
disqualification  of  the  judge  to  hear  the  appellant's  motion  for  a 
new  trial  was  objected  to,  on  the  additional  ground  that  he  had 
acted  as  an  attorney  for  a  special  administrator  in  the  matter  of 
the  estate,  but  the  affidavits  in  support  thereof  were  filed  too  hite  to 
be  considered^  and  it  appeared  by  counter-affidavits  that  the  judge 
was  not  disqualified  as  alleged,  the  motion  to  disqualify  him  was 
properly  refused. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  denying  a  new  trial.  Edward  I.  Jones, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Woods  &  Levinsky,  and  James  H.  Budd,  for  Appellant 

John  A.  Percy,  and  Budd  &  Thompson,  for  Martha  E. 
UeChesney  et  al.,  Respondents. 

VAN  DYKE,  J. — The  action  in  which  this  appeal  is  taken 
is  a  proceeding  to  determine  heirship  under  the  provisions 
of  section  1664  of  the  Code  of  Civil  Procedure,  in  the  estate 
of  George  M.  Kasson,  deceased.  Said  Kasson  died  Septem- 
ber 23,  1895,  leaving  a  will,  which  was  duly  admitted  to  pro- 
bate November  1,  1895,  in  the  superior  court  of  San  Joaquin 
County. 

The  proceeding  to  determine  heirship  was  instituted  Jan- 
uary 15,  1897,  by  George  W.  Lindy,  who  is  styled  plaintiff. 
In  his  petition,  or  complaint,  it  was  set  forth  and  claimed 
that  he  was  the  only  child  and  heir  at  law  of  said  George  M. 
Kasson;  that  having  been  omitted  from  the  will  he  was  en- 
titled to  the  whole  of  said  estate.  The  respondents  here  are 
legatees  and  devisees  under  the  will  of  said  Kasson,  and 
appeared  in  due  time,  denying  the  claim  of  said  Lindy,  and 
set  forth  their  claim  to  the  whole  of  said  estate  under  said 
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will.  Appellant  here  was  the  last  to  appear  and  file  her  claim 
in  said  proceedings.  She  denied  the  claims  of  all  the  other 
parties,  and  alleged  that  she  was,  and  is,  the  only  child  and 
sole  heir  at  law  of  said  deceased,  and  that  being  also  omitted 
from  the  will,  she  is  entitled  to  the  whole  of  said  estate. 

Said  action  or  proceeding  thereafter  came  on  for  trial, 
and  on  April  28,  1898,  judgment  was  entered  decreeing  that 
neither  Lindy  nor  the  appellant  were  entitled  to  any  part 
of  said  estate,  and  that  the  respondents  were  entitled  to  the 
whole  thereof  by  virtue  of  the  terms  of  the  will.  On  appeal 
by  the  appellant  herein  from  this  judgment  a  new  trial  was 
granted  by  this  court  in  January,  1900,  mainly  on  the  ground 
Df  error  committed  by  the  trial  court  in  refusing  to  allow 
the  appellant  the  right  of  cross-examination  of  certain  of 
the  witnesses  on  the  part  of  the  respondents.  {Estate  of 
Kasson,  127  Gal.  496.) 

The  matter  was  thereafter  regularly  set  down  to  be  again 
tried  on  May  28,  1900,  and  upon  motion  of  counsel  for  ap- 
pellant the  date  of  the  trial  was  afterwards  postponed;  and 
on  the  calling  of  the  regular  trial  calendar  of  the  court  below, 
in  October,  1900,  the  cause  was  set  down  to  be  tried  before  a 
jury  on  the  13th  of  December,  1900.  On  December  3,  1900, 
counsel  for  appellant  moved  the  court  for  a  postponement 
of  the  trial,  which  motion  was  denied  on  December  5,  1900. 
On  December  10th — ^being  three  days  before  the  cause  and 
been  set  down  for  trial  by  a  jury — counsel  for  appellant  ap- 
peared and  alleged  the  disqualification  of  the  judge,  before 
whom  the  cause  was  then  pending,  to  try  the  same,  upon  the 
ground  of  prejudice  and  bias.  The  other  judge  of  the  supe- 
rior court  of  said  county,  at  that  time  Honorable  Joseph  H. 
Budd,  was  disqualified,  being  the  father  of  one  of  the  attor- 
neys in  said  cause.  On  December  13,  1900,  the  cause  was 
regularly  called  for  trial,  and  a  jury  was  in  attendance,  and 
respondents,  being  in  attendance  and  ready  for  trial,  de- 
manded that  the  trial  should  proceed.  The  appellant  was 
not  present,  nor  were  her  counsel,  but  R.  E.  Beardslee,  Esq., 
representing  appellant's  counsel,  appeared  and  presented  a 
motion  for  a  continuance  of  the  trial,  which  motion  was  de- 
nied, and  thereupon  Mr.  Beardslee  stated  that  he  had  nothing 
further  to  do  with  the  case,  and  left  the  courtroom.  The  jury 
was  dismissed,  pursuant  to  a  rule  of  the  court,  because  no 
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one  was  present  to  deposit  the  jury  fee.  The  appellant  not 
appearing,  the  court  below  caused  her  default  to  be  entered 
for  failure  to  prosecute  or  defend  her  rights  at  the  trial, 
and  thereupon  the  court  also  entered  a  nonsuit  against  her, 
and  proceeded  to  hear  the  evidence  of  the  resix>ndents  in 
support  of  their  claim,  and  thereafter  entered  judgment  in 
their  favor  and  against  the  appellant.  The  appellant  there- 
after moved  for  a  new  trial,  which  motion  was  denied,  and 
this  appeal  is  taken  from  the  order  denying  said  motion. 
Appellant  also  attempted  to  appeal  from  the  judgment  and 
from  the  order  granting  a  nonsuit  against  her,  and  from  the 
order  entering  her  default  as  aforesaid.  This  court,  in  De- 
cember, 1901,  on  motion  of  the  respondents,  dismissed  the 
appeals  taken  in  said  cause  from  the  orders  granting  a  non- 
suit against  her,  and  also  granting  a  default,  and  from  the 
judgment  given  and  entered  therein  in  favor  of  the  other 
defendants  and  against  her,  but  denied  the  motion  to  dismiss 
the  appeal  from  the  order  denying  a  new  trial.  {Estate  of 
Easson,  135  Cal.  1.) 

The  only  appeal,  therefore,  now  before  the  court  to  be 
considered  is  that  from  the  order  denying  appellant's  motion 
for  a  new  trial. 

One  of  the  main  contentions  of  appellant  on  this  appeal 
is,  that  the  refusal  of  the  trial  court  to  grant  her  motion  for 
a  continuance  or  postponement  of  the  trial  was  such  an 
abuse  of  discretion  as  to  amount  to  error.  In  the  bill  of  ex- 
ceptions prepared  by  appellant  on  motion  for  a  new  trial  it 
is  recited:  **That  on  October  1,  1900,  at  the  calling  of  the 
calendar  for  the  purpose  of  setting  cases  for  trial,  the  above- 
entitled  action  and  proceeding  was,  without  objection  by 
any  one,  set  for  trial  before  Edward  I.  Jones,  one  of  the 
judges  of  said  court,  on  December  13,  1900,  attorneys  in  said 
cause  being  present,  including  L.  Levinsky,  of  Woods  &  Le- 
vinsky,  attorneys  for  defendant  and  claimant  Mary  B.  Mann, 
who  then  and  there  demanded  a  trial  with  a  jury.  At  a 
former  trial  of  said  action  and  proceeding  by  a  judgment 
duly  had,  given,  and  entered,  it  was  adjudged  that  (George 
W.  Lindy,  plaintiff  therein,  is  not  the  son  or  heir  of  said 
George  M.  Kasson,  deceased,  and  is  not  entitled  to  any  part 
of  the  estate  of  said  deceased,  and  such  judgment  as  against 
said  Lindy  had  become  final  long  before  the  said  time  of 
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calling  such  calendar  on  October  1,  1900,  as  aforestated;  and 
presumably,  therefore,  because  of  the  finality  of  such  jud:?- 
ment  the  said  Lindy  did  not  appear  in  person,  by  attorney, 
or  otherwise,  at  the  said  calling  of  said  calendar,  or  at  any 
time  after  such  judgment  became,  as  aforesaid,  final."  The 
principal  ground  on  which  the  motion  for  continuance  was 
based,  according  to  the  affidavit  of  said  appellant's  attorney, 
Levinsky,  was,  that  his  partner,  S.  D.  Woods,  had  departed 
from  the  state  of  California  for  the  purpose  of  attending 
to  his  duties  as  Congressman  in  the  second  district  of  Cali- 
fornia, and  would  be  absent  for  several  months.  But  in 
another  affidavit  filed  in  said  cause  by  said  attorney,  he  says: 
''That  affiant  has  had  full  charge  and  control  of  all  litigation 
on  behalf  of  said  defendant  and  claimant,  Mary  E.  Mann, 
in  the  above-entitled  action,  matter,  and  proceeding,  at  all 
times  since  the  firm  of  Woods  &  Levinsky  became  associated 
and  connected  therewith.''  In  view  of  the  fact  that  this  was 
the  second  trial,  and  that  the  case  had  been  long  pending, 
giving  the  appellant  ample  opportunity  to  be  ready  for  the 
trial,  and  the  statement  in  the  bill  of  exceptions  that  the 
setting  of  the  trial  was  without  opposition  by  her  attorney, 
but  by  consent,  and  that  a  jury  had  been  summoned  at  her 
request,  we  think  it  was  not  an  abuse  of  discretion  on  the 
part  of  the  judge  to  deny  the  motion  and  proceed  to  the  trial 
of  the  cause. 

Another  of  the  contentions  on  the  part  of  appellant  is, 
that  the  trial  judge  was  disqualified  by  reason  of  prejudice 
and  bias,  and  upon  the  application  of  appellant  should  have 
called  in  another  judge  to  try  the  case.  In  the  affidavit  in 
support  of  this  demand,  the  attorney  in  charge  of  the  case 
on  behalf  of  the  appellant  says:  ''The  said  Edward  I.  Jones 
took  said  motion  for  continuance  under  advisement  until 
Wednesday,  the  fifth  day  of  December,  1900,  at  which  time 
he  stated:  'I,  this  morning,  have  read  this  affidavit  and  I 
feel  that  it  will  be  error  to  grant  a  continuance  thereon.' 
And  affiant  cannot  understand  why  said  judge  should  appear 
anxious  to  try  this  case  on  the  13th  of  December,  1900,  when 
no  harm  can  befall  the  defendants,  or  either  of  them,  by 
a  continuance  thereof  until  some  time  in  January,  1901 ;  and 
that  on  the  former  trial  said  judge,  Edward  I.  Jones,  re- 
marked from  the  bench:  'It  may  seem  strange,  but,  neverthe- 
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less,  it  is  a  fact  that  until  this  morning  I  have  not  had  any 
opinion  in  this  case,  but  now  that  the  case  is  submitted  to 
me  I  will  decide  it.  There  is  no  question  in  my  mind  that 
neither  George  W.  Lindy,  the  plaintiff,  nor  the  claimant, 
Mary  E.  Mann,  have  any  right  in  this  case.  I  shall  find  that 
George  W.  Lindy  is  not  and  never  was  a  son  of  George  M. 
Easson,  and  shall  find  that  the  claimant,  Mary  £.  Mann, 
never  was  the  daughter  of  George  M.  Easson.  And  permit 
me  to  say  further  that  I  am  strongly  opposed  to  cases  of  this 
kind.  I  am  opposed  to  cases  where  a  man  who  has  lived  in 
a  community  for  many  years  dies  and  then  some  one  appears 
and  claims  to  be  a  child.  This  state  has  had  too  much  of  this 
kind  of  business,  and  it  is  time  it  was  stopped.  It  is  veiy 
easy  to  get  counsel  to  represent  parties  who  claim  to  be  in- 
terested in  an  estate,  and  this  court  is  opposed  to  it.'" 
But  he  also  says:  ''That  affiant  and  the  claimant,  Mary  E. 
Mann,  desires  it  expressly  understood  that  in  and  by  this 
affidavit  no  charge  is  made  or  attempted  to  be  made  against 
the  integrity  of  the  aforesaid  Honorable  Edward  I.  Jones, 
and  this  affidavit  is  made  for  the  purpose  of  showing  that 
by  the  conduct  and  statements  made  by  the  said  Honorable 
Edward  I.  Jones,  that  he  is  biased  and  prejudiced  in  this 
case,  and  by  reason  thereof  has  become  and  is  disqualified 
to  sit  in  the  hearing  of  or  at  the  trial  of  this  action,  matter, 
and  proceeding.*' 

John  E.  Budd,  attorney  for  respondents,  was  sworn,  and 
testified  in  reply  to  said  affidavit,  and  among  other  things 
said:  **That  at  no  time  prior  to  December  10th,  1900,  which 
is  tliree  days  before  the  date  set  for  the  trial  of  this  action, 
did  counsel  for  claimant,  Mary  E.  Mann,  make  or  file  any 
objection  to  the  Honorable  Edward  I.  Jones  sitting  as  judge 
on  the  trial  of  this  case,  or  in  any  of  the  proceedings  taken 
therein  on  any  ground  whatever."  The  affidavit  of  Budd 
also  denies  that  on  the  former  trial  Judge  Jones  made  any 
of  the  statements  above  set  forth.  In  this  connection  it  may 
be  proper  to  state  that  on  December  13,  1900,  substantially 
the  same  showing  was  made  before  this  court  by  said  attorney 
Levinsky,  on  behalf  of  the  appellant  herein,  in  an  appli- 
cation for  a  writ  of  prohibition  restraining  the  said  Honorable 
Edward  I.  Jones,  judge  of  said  superior  court  of  San  Joaquin 
County,  from  proceeding  to  the  trial  of  the  above-entitled 
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action  on  the  ground  that  said  .iudge  was  disqualified,  which 
said  application  was  by  this  court  denied.  From  the  showing 
made  by  the  affidavits  and  counter-affidavits  it  does  not  ap- 
pear that  the  Honorable  Edward  I.  Jones  could  not  fairly 
and  impartially  try  the  cause  on  account  of  bias  or  prejudice, 
and  the  motion  to  disqualify  him  was  therefore  properly  de- 
nied. 

On  the  day  fixed  as  aforesaid  for  the  trial  of  the  action, 
December  13,  1900,  defendants  and  respondents,  with  their 
attorneys,  appeared,  but  the  attorneys  of  said  Mary  E.  Mann 
failed  to  appear,  and  Robert  L.  Beardslee,  an  attorney  at  law, 
appeared  in  their  behalf,  and  a  jury  being  regularly  drawn 
to  try  the  cause  was  present  in  court.  Thereui)on  Mr.  Beards- 
lee said:  **At  this  time,  on  behalf  of  Mary  E.  Mann,  one  of 
the  defendants  and  claimants,  and  representing  Woods  & 
Levinsky,  I  move  the  court  that  the  trial  of  this  case  be  post- 
poned to  the  regular  term  in  January,"  and  submitted  affi- 
davits in  support  of  his  motion,  which  was  opposed  by  the 
defendants  and  respondents.  The  affidavit,  in  support  of  the 
motion  for  continuance,  was  based  upon  the  ground  substan- 
tially as  in  the  motion  for  continuance  made  on  the  3d  of 
December,  which  motion  the  court  denied.  What  was  said 
in  reference  to  the  motion  of  December  3d,  is  applicable  here, 
and  it  was  not  an  abuse  of  discretion  in  denying  the  motion. 
Dilatory  motions  are  not  favored  in  law.  A  motion  for  con- 
tinuance  is  addressed  to  the  discretion  of  the  court,  and, 
as  said  in  Barnes  v.  Barnes,  95  Gal.  177,  the  action  of  the 
court  thereon  "will  not  be  revised  except  for  the  most  cogent 
reasons.  The  court  below  is  apprised  of  all  the  circumstances 
in  the  case,  and  the  previous  proceedings,  and  is  therefore 
better  able  to  decide  upon  the  propriety  of  granting  the 
application  than  the  appellate  court,  and  when  it  exercises 
a  reasonable  and  not  an  arbitrary  discretion  its  action  will 
not  be  disturbed."  After  the  court  denied  this  last  motion 
for  a  continuance,  Mr.  Beardslee,  who  had  appeared  for  the 
regular  attorneys  of  Mary  E.  Mann,  stated  that  he  had  noth- 
ing further  to  do  with  the  case,  and  thereupon,  no  one  being 
present  representing  the  said  appellant,  the  court  granted  a 
nonsuit  as  to  her,  and  this  appellant  claims  to  be  error,  be- 
cause she  was  not  the  plaintiff  in  the  action.  It  is  true  that 
the  appellant  was,  in  the  title  of  the  pleadings,  styled  a  "de- 
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fendant,"  but  this  fact  does  not  fix  her  status  in  the  pro- 
ceeding. In  a  case  like  this,  every  party  is  an  independent 
actor,  and  is  a  plaintiff  as  against  all  other  parties  whose 
claims  are  adverse.  {Estate  of  Kasson,  127  Cal.  505.)  Section 
1664  of  the  Code  of  Civil  Procedure,  tinder  which  the  proceed* 
ing  was  had,  provides  that  when  the  pleadings  of  all  the  par- 
ties are  in,  the  subsequent  proceedings  shall  be  the  same  as  in 
an  ordinary  civil  action,  and  that  the  provisions  of  said  code 
regulating  the  mode  of  procedure  for  the  trial  of  civil  actions 
are  applicable  to  this  proceeding.  The  section  in  question 
also  provides  that  the  court  shall  enter  a  default  against  all 
parties  failing  to  ''prosecute  or  defend  their  rights,"  as  well 
as  those  who  fail  to  appear  or  plead.  Under  the  order  of  trial 
established  by  the  court  in  this  case,  the  appellant  should 
have  introduced  her  testimony  first,  she  being,  as  against  the 
parties  claiming  under  the  will,  the  plaintiff  in  the  case,  and 
it  was  the  duty  of  the  court  to  determine  the  heirship  of 
said  deceased,  the  ownership  of  the  estate,  and  the  interest 
of  each  of  the  respective  claimants  thereto  or  therein.  {Blffthe 
V.  Ayres,  102  Cal.  259.)  Appellant  failing  to  introduce  any 
proof  in  support  of  her  daim,  it  is  proper  to  enter  a  nonsuit 
as  against  her,  and  eliminate  that  claim  from  the  trial. 
Thereupon  the  other  claimants  proceeded  to  prove  that  they 
were  entitled  to  distribution  of  the  estate.  If  this  were  error 
at  all  (which  we  do  not  admit),  it  would  be  one  occurring  at 
the  trial,  and  it  was  not  excepted  to  at  the  time.  No  exception 
was  entered  against  the  nonsuit  or  default  until  the  bill  of 
exceptions  was  prepared. 

On  the  hearing  of  the  motion  for  a  new  trial,  on  April  6» 
1901,  the  appellant,  through  her  attorneys,  moved  to  dis- 
qualify the  judge  from  hearing  said  motion.  In  the  affidavit 
in  support  of  this  last  motion,  the  only  additional  ground 
why  the  said  judge  should  not  act  in  the  case  was,  that  he  had 
beeoi  the  attorney  for  Clark  McChesney,  as  special  administra- 
tor of  the  estate  of  said  Kasson.  McChesney  filed  an  affidavit 
that  he  never  was  so  employed  nor  had  acted  as  his  attorney 
in  any  action  or  proceeding.  And  the  judge,  asking  permis- 
sion so  to  do,  stated  that  he  was  never  employed  nor  acted 
as  attorney  in  the  case,  nor  had  any  interest  in  it  as  attorney 
for  McChesney,  nor  had  been  consulted  by  him  in  any  man- 
ner.   The  judge  was  therefore  not  disqualified  under  the 
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statute,  not  having  been  attorney  or  counsel  for  the  party  in 
the  action  or  proceeding.  (Code  Civ.  Proc.,  sec.  170.)  But, 
as  respondent  suggests,  the  affidavits  under  consideration  were 
not  served  within  the  time  prescribed  by  the  code,  and  should 
not  be  considered.  The  notice  of  intention  to  move  for  a  new 
trial  was  filed  December  24,  1900.  The  affidavits  therefore 
were  not  filed  within  the  time  prescribed  by  the  code, — to 
wit,  within  ten  days  after  said  notice.  (Code  Civ.  Proc,  sec. 
659,  subd.  1.) 
The  order  appealed  from  is  affirmed 

Shaw,  J.,  and  Angdlotti,  J.,  eonoorred. 


[L.  A.  No.  1150.    Department  Two. — ^NoTember  4,  1908.] 

THE  PEOPLE,  Respondent,  v.  HENRY  C.  GAY  et  al..  De- 
fendants; MARY  E.  CANTY,  Assignee,  Appellant. 

JUDOliSNT  FOBXOLOSINa     GEBTinOATX    09    PURCHASE — ^MOTION    OF     AS* 

siOKEB  TO  Vacate— Appeal — ^Ajtwdayit  not  Paet  or  Bboobd— Prjb- 
SUMFTiON. — ^Upon  appeal  from  an  order  denying  the  motion  of  an 
assignee  of  a  certificate  of  purchase  of  school  land  to  T&cate  a 
judgment  foreclosing  the  certificate  of  purchase,  for  a  defective 
affidavit  for  publication  of  summons,  where  the  only  proof  that  she 
iras  such  assignee  is  an  affidavit  not  embodied  in  any  bill  of  ex- 
ceptions, but  merely  certified  l^  the  clerk,  the  affidavit  is  no  part 
of  the  record,  and  cannot  be  considered  for  any  purpose.  There 
being  nothing  in  this  court  to  show  that  appellant  was  a  party 
aggrieved,  or  had  any  interest  in  the  controversy,  or  any  right  to 
make  the  motion,  it  must  be  presumed  the  motion  was  properly  de- 
nied. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  a  motion  to  vacate  a  judgment 
W.  B,  Cope,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  D.  Brandon,  and  C.  F.  Carrier,  for  Apx>ellant 
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Tirey  L.  Ford,  Attorney-General,  and  B.  W,  Squier,  Dis- 
trict Attorney,  for  Respondent. 

GRAY,  C. — Thijs  is  an  action  brought  by  the  state  against 
the  holder  of  a  certificate  of  purchase  of  certain  school  land 
in  Santa  Barbara  C!ounty  to  foreclose  his  right  and  title 
therein  for  non-payment  of  interest  thereon. 

The  sununons  was  published  and  judgment  thereafter  en- 
tered for  plaintiff  July  9,  1896.  In  1901  Mary  E.  Canty 
seems  to  have  moved  the  court  to  set  amde  the  judgment  be- 
cause of  a  defective  affidavit  for  publication  of  the  summons. 
The  court  denied  the  motion,  and  Mary  E.  Canty  appeals. 
The  appellant  was  not  a  party  to  the  suit  or  judgment  of 
which  she  complains.  There  is,  however,  printed  in  the  tran- 
script an  affidavit  showing  that  she  is  by  deed  the  successor 
in  interest  to  the  rights  of  the  defendant  Gay  in  and  to  the 
land  in  question.  This  affidavit  is  not  included  in  any  bill 
of  exceptions,  nor  is  it  certified  in  any  way  except  by  a  cer- 
tificate of  the  clerk  of  the  trial  court.  It  cannot  therefore 
be  considered  upon  this  appeal  for  any  purpose.  (Rule 
XXIX  of  supreme  court;  Melde  v.  Reynolds,  120  Cal.  234.) 
This  leaves  nothing  before  us  to  show  that  appellant  was  a 
party  aggrieved,  or  had  any  interest  in  the  controversy,  or 
any  right  to  make  the  motion.  We  must  therefore  presume 
that  the  trial  court  properly  denied  the  motion. 

We  advise  that  the  order  appealed  from  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J^  Lorigan,  J^  Henshaw,  J. 
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[Sac.  No.  922.    Department  Two. — ^Noyember  4,  1903.] 

DAVID  PATEBSON  et  al.,  Appellants,  v.  B.  A.  OGDEN 
et  al.,  Respondents. 

PuBuo  Lands — ^AoBiouLfruEAL  Paibnt— Chabaoter  oi'  Land— Ajektodi- 

CATION — COLLATERAIi    ATTACK    BT    MnnNO    CLAIICANT — ACTION    TO 

Quiet  Title. — ^A  United  States  patent  for  agrieoltnral  land  is  an 
adjudication  by  a  tribunal  baving  jurisdietion  tbat  tbe  lands  were 
agricultural  and  not  mineral  in  character,  and  a  mining  claimant 
who  did  not  appear  and  protest  or  make  any  adyerse  claim  against 
the  issuance  of  the  patent  cannot  collaterally  attack  the  patent  in 
an  action  to  quiet  his  title  to  the  mining  claim  against  the  patentee. 
Id. — ^Bbbebvation  in  Patent — Oonstsuction — ^Bight  to  Minx. — A 
clause  in  an  agricultural  patent  making  it  ''subject  to  the  right 
of  a  proprietor  of  a  yein  or  lode  to  abstract  and  remoye  his  ore 
therefrom,  should  the  same  be  found  to  penetrate  or  intersect  the 
premises  hereby  granted,  as  provided  by  law,''  if  not  void,  is  to  be 
properly  construed  as  only  permitting  the  proprietor  of  a  vein 
whose  apex  lies  outside  of  the  land,  but  which  penetrates  the  land 
on  its  dip  or  downward  course,  to  abstract  and  remove  his  ore 
therefrom.  It  does  not  confer  a  right  to  enter  and  mine  upon  the 
surface  of  the  patented  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuo- 
lumne County  and  from  an  order  denying  a  new  triaL  B.  C 
Bust,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  W.  Street,  for  Appellants. 

The  appellants  by  their  location,  annual  work,  and  ex- 
penditures had  acquired  a  grant  from  the  United  States  of 
the  lands  embraced  within  the  Qem  Mine,  and  the  ground  was 
not  afterwards  oi>en  to  sale  and  patent,  or  subject  to  the  dis- 
posal of  the  government.  {Wirth  v.  Branson,  98  U.  S.  121; 
Belk  V.  Meagher,  104  U.  S.  279;  OwiUim  v.  Donnellan,  115 
U.  S.  45;  Noyes  v.  Mantle,  127  U.  S.  348;  StMivan  v.  Iron 
Silver  M.  Co.,  143  U.  S.  431 ;  Mery  v.  Brodt,  121  Cal.  332-335 ; 
Lindley  on  Mines,  sec.  539.)  Lands  in  which  there  are  known 
mines  are  not  subject  to  pre-emption  or  homestead  entry. 
(U.  S.  Bev.  Stats.,  sees.  2258,  2289;  Deffeback  v.  Hawke,  115 
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U.  S.  404;  Burfenning  v.  Chicago  By.  Co.,  163  U.  S.  321- 
323.)  The  government  having  no  title  to  the  land  included 
within  the  Gem  Mine  at  the  time  of  the  iasnance  of  the  agri- 
cultural patent,  including  that  mine,  the  patent  was  void  to 
that  extent,  and  may  be  collaterally  attacked,  {Durfee  v. 
Plaisted,  38  Cal.  80;  Thompson  v  True,  48  Cal.  601;  Ed- 
wards V.  Rolley,  96  Cal.  408  ;i  Klauher  v.  Higgins,  117  Cal. 
451-464 ;  Cucamonga  Fruit  and  Land  Co.  v.  Moir,  83  Cal.  101 ; 
Dolan  V.  Carr,  125  U.  S.  618,  624;  Oerrard  v.  SUver  Peak 
Min.  Co.,  82  Fed.  578-583.) 

J.  P.  O'Brien,  for  Respondents. 

All  parties  were  bound  to  take  notice  of  the  application  for 
the  agricultural  patent,  of  which  public  notice  was  given, 
and  to  file  any  adverse  claims  thereto.  {Wight  v.  Dubois, 
21  Fed.  695;  Bichards  v.  Wol fling,  98  Cal.  195.)  The  patent 
was  a  conclusive  adjudication  as  to  the  character  of  the  land 
patented,  which  is  not  open  to  contestation  in  any  collateral 
proceeding.  {Doll  v.  Header,  16  Cal.  297;  Oale  v.  Best,  78 
Cal.  235;*  Irvine  v.  Tarbat,  105  Cal.  237;  Dreyfus  v.  Badger, 
108  Cal.  58;  1  Lindley  on  Mines,  sec.  208,  p.  253;  Saunders 
V.  La  Purissima  Oold  Min.  Co.,  125  Cal,  159.)  Merely  by 
virtue  of  plaintiff's  location  and  option  to  purchase  not  exer- 
cised, the  government  did  not  part  with  its  title.  {Forbes 
V.  Oracey,  94  U.  S.  762;  Black  v.  Elkhom  Min.  Co.,  163 
U.  S.  449.) 

McFARLAND,  J. — ^This  is  an  action  to  quiet  title  to  an 
alleged  quartz-mining  claim  called  the  Oem  Mine.  Judgment 
was  for  defendants,  and  plaintiffs  appeal  from  the  judgment 
and  from  an  order  denying  their  motion  for  a  new  trial. 

The  contest  is  only  about  that  part  of  the  alleged  Oem 
Mine  which  lies  in  the  west  half  of  the  southwest  quarter  of 
section  3,  township  2  north,  range  14  east,  M.  D.  M.  On 
November  2,  1881,  respondents'  predecessor  in  interest,  John 
McNamee,  made  homestead  entry  as  agricultural  land  at  the 
United  States  land  office  at  Stockton,  California,  of  land 
which  includes  the  west  half  of  the  southwest  quarter  above 
mentioned.  On  February  5,  1889,  he  conmiuted  the  said 
homestead  entry  to  cash  entry  No.  9753,  and  paid  the  United 
States  government  therefor;  and  on  November  24,  1890,  the 
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goyemment  issued  to  him  a  patent  for  saia  land.  After  the 
said  homestead  entry,  and  after  the  land  had  been  returned 
by  the  United  States  surveyor-general  as  agricultural  land, 
J.  N.  Paterson,  appellants'  predecessor  in  interest,  located 
what  is  called  the  Oem  Mine.  At  the  time  when  McNamee 
made  his  final  proofs  no  protest  or  adverse  claim  was  made 
by  Paterson,  or  any  other  person. 

It  is  well  settled  that  issuance  of  a  United  States  patent 
for  land  as  agricultural  in  character  is  a  judgment  by  a 
tribunal  having  jurisdiction  that  such  is  the  character  of  the 
land,  which  cannot  afterwards  be  collaterally  attacked.  {Oale 
V.  Best,  78  Cal.  235,^  and  Saunders  v.  La  Purissima  Gold 
Mining  Co.,  125  Cal.  159,  and  the  authorities  cited  in  those 
two  cases ;  also  Richards  v.  Wolfling,  98  Cal.  195,  and  Wright 
V.  Dubois,  21  Fed.  695.)  The  patent,  therefore,  conveyed 
the  land  to  McNamee,  and  was  an  adverse  adjudication  of 
any  asserted  right  of  appellants'  grantor  to  the  land  as  a 
mining  claim.  In  the  case  at  bar  the  patent  to  McNamee 
contained  the  following  clause:  ''Subject  to  the  right  of  a 
proprietor  of  a  vein  or  lode  to  abstract  and  remove  his  ore 
therefrom,  should  the  same  be  found  to  penetrate  or  intersect 
the  premises  hereby  granted  as  provided  by  law."  We  have 
not  been  referred  to  any  law  authorizing  the  insertion  of 
this  clause;  and  it  was  held  in  CoweU  v.  Lammers  (10  Saw. 
246),  21  Fed.  200,  that  a  reservation  of  mineral  land  in  an 
agricultural  patent  is  void.  But  waiving  that  question,  the 
court  below  in  the  case  at  bar  correctly  construed  the  clause 
as  only  subjecting  the  patented  land  ''to  the  right  of  the 
proprietor  of  a  vein  or  lode,  the  top  or  apex  of  which  lies 
outside  of  the  west  half  of  the  southwest  quarter  of  section  3 
aforesaid,  but  which  penetrates  into  the  land  on  its  dip  or 
downward  course,  to  abstract  and  remove  his  ore  therefrom 
as  provided  by  law."  It  does  not  give  any  right  to  enter  and 
mine  upon  the  surface  within  the  patented  lands.  These 
views  make  it  unnecessary  to  consider  the  express  finding 
that  at  the  time  of  the  patent  no  part  of  the  lands  was 
"knovm  valuable  mineral  land,  but  on  the  contrary  all  of  the 
lands  embraced  within  the  west  half  of  the  southwest  quarter 
of  said  section  3  were  at  that  time,  and  now  are,  agricultural 
lands." 
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In  answer  to  the  claim  by  appellants  of  title  under  the 
statute  of  limitations  by  adverse  possession  since  the  date  of 
the  patent,  the  court  finds  ezprefisly  that  there  was  no  such 
adverse  possession;  and  the  evidence  is  clearly  sufficient  to 
support  that  finding,  irrespective  of  the  further  finding  that 
appellants  had  not  paid  any  of  the  taxes  levied  on  any  part 
of  said  land.  The  above  views  dispose  of  the  controlling 
questions  in  the  case  adversely  to  appellants'  contention;  and 
there  are  no  other  points  necessary  to  be  noticed. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan  J.,  and  Henshaw,  J.,  eoneorred. 


[Sae.  No.   1081.    Department  One. — November  5,  1903.] 

D.  C.  POOL  et  al.,  Respondents,  v.  WILLIAM  BUTLER, 
and  GEORGE  SIMMONS,  Administrators,  etc..  Appel- 
lants. 

Action  to  Condemn  Land — ^Plaintut  not  Bound  to  Tasz. — ^A  plain- 
tiff, by  bringing  an  action  to  condemn  land  for  a  public  use,  does 
not  bind  himself  to  take  the  land  and  pay  the  compensation  fixed 
by  the  conrt  or  jury. 

Id. — ^Unaccepted  Deposit — Tender — Appeal  prom  Decree — Abandon- 
ment OF  Enterprise — ^Withdrawal  of  Deposit. — ^Where  a  deposit 
of  the  compensation  fixed  was  made  with  the  clerk  but  was  not 
accepted,  it  amounted  to  no  more  than  a  tender;  and  where  the 
defendants  by  motion  for  a  new  trial  and  appeal  sought  to  reverse 
the  entire  decree,  and  thereby  effected  a  long  delay,  the  plaintiffs 
had  the  right,  before  the  defendants  were  willing  to  accept  the  de- 
posit, or  were  in  a  position  to  demand  it,  after  affirmance  of  the 
judgment  upon  appeal,  to  abandon  the  enterprise  and  withdraw  the 
deposit  except  as  to  costs. 

Id. — Notice  Pending  Appeal— Dismissal  of  Action — Order  after  Af- 
firmance.— ^Where  the  defendants  were  notified  before  the  judg- 
ment became  final  by  affirmance  upon  appeal,  that  the  plaintiffs 
would  not  take  the  property,  and  would  move  immediately  upon  the 
filing  of  the  remittitur  to  vacate  the  judgment  and  dismiss  the  ac- 
tion, an  order  dismissing  the  action  pursuant  to  such  notice  and 
motion  will  be  affirmed  upon  appeal  therefrom. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  dismissing  an  action.    E.  E.  Gaddis,  Judge. 

The  facts  are  stated  on  the  opinion. 

B.  Clark,  and  G.  Qark,  for  Appellants, 

On  payment,  or  tender  of  payment,  the  right  to  discontinue 
ceases.  {Merrick  v.  Mayor  etc.  of  Baltimore,  43  Md.  231; 
Chicago  v.  Barbain,  80  111.  485 ;  Los  Angeles  Ky,  Co.  v.  Rumpp, 
104  Cal.  20,  25;  6  Am.  &  Eng.  Ency.  of  Law,  634;  Randolph 
on  Eminent  Domain,  181;  Denver  etc.  By.  Co.  v.  Lamborn, 
8  Colo.  380.)  He  who  pays  money  into  court  loses  all  control 
over  it.  (25  Am.  &  Eng.  Ency.  of  Law,  943.)  The  money 
is  paid  into  court  for  the  owner.  (Const.,  art.  I,  sec.  11; 
Code  Civ.  Proc,  sees.  1251,  1252,  1253;  Callahan  v.  Dunn, 
78  Cal.  370;  Olenn  County  v.  Johnson,  129  Cal.  408.) 

Hudson  Grant,  for  Respondents. 

The  action  for  condemnation  may  be  withdrawn  where  the 
land  has  not  been  taken  nor  paid  for.  (Lamb  v.  Schottler, 
54  Cal.  319;  Lewis  on  Eminent  Domain,  sees.  541,  656; 
O'Neill  V.  Freeholders  of  Hudson,  41  N.  J.  L.  161 ;  Chicago  v. 
Barbain,  80  111.  402;  Chicago  v.  Shepard,  8  HI.  App.  602; 
Denver  etc.  By.  Co.  v.  Lamborn,  8  Colo.  380 ;  Land  and  Canal 
Co.  V.  Hartman,  17  Colo.  141.) 

HAYNE3,  C. — ^This  appeal  is  from  an  order  dismissing  the 
action,  made  upon  plaintiffs'  motion.  The  action  was  to  con- 
demn a  strip  of  land  60  x  145  feet,  for  a  ferry-landing  on  the 
Sacramento  River,  in  Yolo  County.  There  was  a  prior  ap- 
peal from  the  judgment  condemning  the  land  for  said  pur- 
pose in  which  the  judgment  was  afBrmed  (reported  in  134 
Cal.  621,  entitled  Pool  v.  Simmons).  In  that  case  the  trial 
court  gave  judgment  to  the  plaintiff,  condemning  the  land 
to  the  burden  of  an  easement  for  the  proposed  ferry-landing, 
and  assessing  the  damages  at  $285.  The  defendants  upon  the 
trial  reserved  several  exceptions,  and  moved  the  court  for  a 
new  trial  upon  all  the  issues,  and  the  motion  was  denied. 
Thereupon  said  former  appeal  was  taken  from  the  judgment 
and  from  the  order  denying  a  new  trial.    Both  the  motion  for 
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a  new  trial  and  the  appeal  presented  several  questions  relat- 
ing to  the  regularity  and  validity  of  the  proceedings  and 
judgment,  as  well  as  the  amount  of  damages  awarded.  The 
plaintiff  deposited  with  the  clerk  the  said  sum  of  $285  and 
costs,  within  thirty  days  after  the  entry  of  the  judgment. 
The  defendants  did  not  accept  the  money  so  deposited,  but 
took  and  perfected  their  appeal,  and  did  not  abandon  all 
defenses  except  for  greater  compensation,  and  could  not  de- 
mand or  obtain  the  money  until  the  appeal  should  be  deter- 
mined. Section  1254  of  the  Code  of  Civil  Procedure  provides, 
among  other  things,  as  follows : — 

''The  defendant  who  is  entitled  to  the  said  money  paid 
into  court  as  aforesaid,  or  upon  any  judgment  in  such  pro- 
ceedings, shall  be  entitled  to  demand  and  receive  the  same  at 
any  time  thereafter  upon  obtaining  an  order  therefor  from 
the  court.'* 

No  such  order  was  asked  for  by  defendants.  They  could 
not  get  it  without  abandoning  bH  the  defenses  they  had 
to  the  action,  except  as  to  the  sufficiency  of  the  damages 
awarded;  and  such  other  defenses  were  not  abandoned,  but 
were  pressed  upon  the  motion  for  new  trial,  and  in  this  court 
upon  the  appeal.  If  they  had  applied  to  the  court  for  an 
order  directing  the  clerk  to  pay  over  the  money,  it  could  not 
have  been  granted  pending  the  motion  for  a  new  trial,  or  at 
any  time  after  the  appeal  was  taken  until  the  judgment  was 
affirmed  or  the  appeal  dismissed.  The  court  had  no  power 
to  make  the  requisite  order  for  the  payment  of  the  money, 
the  judgment  having  been  suspended  by  the  appeal,  which  was 
a  refusal  to  accept  the  money,  or  to  treat  the  judgment  as 
a  final  determination  of  the  rights  of  the  parties,  though  it 
was  in  form  final.  Judgment  in  the  court  below  was  entered 
June  21,  1898,  and  th«  appeal  was  decided  December  3,  1901, 
and  became  final  January  2,  1902,  a  period  of  three  and  a 
half  years  after  judgment  in  the  court  below.  Such  delay  may 
have  furnished  in  this  case,  and  might  in  many  others,  suf- 
ficient reasons  for  an  abandonment  of  the  enterprise.  During 
all  that  time  defendants  were  protesting  against  the  judg- 
ment, and  when  plaintifb  finally  relieved  them  from  what 
they  insisted  was  a  wrong,  oppressive,  and  erroneous  judg- 
ment by  dismissing  the  proceeding,  now  appeal  from  the  order 
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rdievizig  them  from  it    The  ultimate  question,  however,  is 
whether  the  court  erred  in  dismissing  the  action. 

The  proceeding  in  eminent  domain  is  an  exercise  of  the 
sovereign  power  of  the  state,  though  the  state  does  not  appear 
upon  the  face  of  the  record  as  a  party.  The  owner  of  the 
land  sought  to  be  appropriated  to  a  public  use  may  volunta- 
rily agree  with  the  agent  of  the  state  as  to  price,  and  convoy 
it  to  the  person  or  corporation  who  may  desire  it  for  a  public 
use,  but  in  the  proceeding  under  the  statute  there  is  no  de- 
ment of  contract.  It  is  an  adversary  proceeding  wherein  the 
state  appropriates  the  use  of  the  land  to  the  public,  subject 
only  to  tiie  requirement  of  the  constitution  that  the  land  shall 
not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation having  been  first  made  or  paid  into  court  for  the 
owner.  (Const,  art  I,  sec.  14.)  But  a  plaintiff  seeking  to 
condemn  land  for  a  public  use  does  not,  by  bringing  the  action 
to  condemn,  bind  himself  to  take  the  land  and  pay  the  com- 
pensation fixed  by  the  court  or  jury,  since  it  may  be  so  great 
as  to  make  the  proposed  use  impossible,  or  the  delay  in  ob- 
taining the  right  to  use  the  land  for  the  purpose  intended 
may  permit  another  to  acquire  a  competitive  use  of  other 
lands  for  the  same  purpose,  and  thus  make  his  use  undesirable, 
even  if  the  compensation  were  reasonable.  Hence  a  plaintiff 
in  such  action  is  conceded  to  have  a  right  to  abandon  the 
proceeding  and  decline  to  take  the  land,  the  question  then 
being,  at  what  stage  of  the  condemnation  proceedings  may  he 
abandon  the  enterprise  or  decline  to  take  the  property! 
Pending  the  motion  for  a  new  trial,  and  later,  pending  tiie 
appeal,  it  is  clear  that  plaintiiEs  were  not  bound  to  pay  or  de- 
posit tlie  damages  assessed  upon  the  trial;  and  it  is  equally 
dear  by  the  motion  and  the  appeal  that  the  defendants  re- 
fused to  accept  payment,  at  least  until  they  had  exhausted 
all  their  resources  to  defeat  the  condemnation,  and  during 
all  that  time  the  plaintifib  had  the  right  to  abandon  the  enter- 
prise and  refuse  to  pay  the  compensation  assessed  by  the 
court.  It  is  contended,  however,  that  having  deposited  the 
money  with  the  derk  of  the  court,  they  could  not  withdraw  it, 
and  that  upon  the  affirmance  of  the  appeal  the  defendants 
were  entitled  to  receive  it.  I  think  plaintiSis  had  the  right  to 
abandon  at  any  time  before  the  defendants  were  willing  to 
receive  it,  or  were  in  a  position  to  demand  it.  Before  the 
CXLL  OU.— 4 
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former  appeal  was  decided  plaintiffs  informed  defendants 
lit  their  intention  to  abandon  the  establishment  of  the  ferry, 
and  that,  if  the  judgment  should  be  affirmed,  they  would  move 
to  dismiss  the  proceeding,  and  they  withdrew  the  money  de- 
posited, except  sufficient  thereof  to  pay  costs. 

It  is  contended  on  behalf  of  appellants  that  the  right  of  the 
defendants  to  the  land,  or  the  easement  therein,  vested  in  the 
plaintiffs  by  the  deposit  with  the  clerk,  and  that  there  can  be 
no  abandonment  by  the  plaintiffs  thereafter.  But  the  deposit, 
I  think,  under  the  circumstances,  was  only  a  tender,  and  in 
such  cases  the  money  tendered  does  not  vest  in  the  person  to 
whom  it  is  tendered  unless  it  is  accepted.  In  this  case  the  de- 
posit was  not  accepted.  The  defendants  persisted  in  their 
contention  that  the  judgment  was  erroneous  and  invalid,  and 
sought  to  have  it  reversed,  and  could  hardly  contend  that  the 
money  or  the  right  to  it  was  vested  in  them  so  long  as  they 
contended  that  the  plaintiffs  had  no  right  to  the  land.  The 
vesting  of  the  title  to  the  deposit  in  the  defendants  is  coin- 
cident with  the  vesting  of  the  right  to  the  land  for  the  pur- 
poses for  which  it  was  sought,  but  pending  the  appeal  the 
plaintiffs  could  assert  no  right  to  the  land  or  its  use  under  the 
judgment  which  >^^d  been  stayed  and  suspended  by  the  ap- 
peal, during  which  time  the  court  was  powerless  to  enforce 
it;  nor  could  the  defendant  say,  **The  right  to  the  money 
is  vested  in  us,  but  you  shall  not  have  the  land."  The  title 
to  the  land  does  not  vest  in  the  plainti£b  until  ''the  final  order 
of  condemnation"  is  made  by  the  court,  and  a  copy  of  the 
order  filed  in  the  office  of  the  county  recorder,  ''and  there- 
upon the  property  described  therein  shall  vest  in  the  plain- 
tiff for  the  purposes  therein  specified."  (C!ode  Civ.  Proc, 
sec  1253.)  Counsel  for  appellants  cites  Los  Angeles  Ry.  Co, 
V.  Rumpp,  104  Cal.  20,  to  tiie  proposition  that  the  appeal  to 
the  supreme  court  gave  no  right  to  withdraw  the  money.  But 
that  case  and  this  are  materially  different  There  the  plain- 
tiff paid  the  money  into  court,  and  it  was  paid  over  to  the 
defendant,  who  filed  her  abandonment  of  all  defenses  except 
''her  claim  for  greater  compensation,"  and  as  to  that  claim 
she  appealed,  and  the  plaintiff  took  possession  of  the  land 
and  constructed  its  road  over  it.  The  judgment,  except  as 
to  the  amount  of  damages,  was  accepted  by  the  defendant 
and  remained  in  force ;  and  it  was  upon  this  state  of  the  facts 
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that  the  court  said,  **Upon  the  payment  of  the  money  plain- 
tiff acquired  a  vested  right  in  the  property,  and  the  defendant 
a  vested  right  in  the  compensation/'  and  it  was  held  ''that 
the  appeal  of  defendant,  accompanied  by  her  abandonment 
of  other  defenses,  did  not,  as  in  ordinary  cases,  vacate  the 
judgment."  Here,  the  defendants  not  having  abandoned 
all  defenses  except  their  claim  for  greater  compensation,  the 
entire  judgment  was  suspended,  and  they  did  not,  nor  could 
not,  demand  the  money  deposited  by  the  plaintiffs,  nor  could 
the  court  make  any  order  for  its  payment  to  defendants  until 
after  the  afBrmance  of  the  judgment  by  the  appellate  court. 
**In  the  nature  of  things,  this  provision  for  payment  cannot 
apply  to  the  claim  of  a  defendant  for  unliquidated  damages 
thereto,  if  the  land  be  not  finally  taken.  As  to  such  claim  the 
money  is  not  paid  into  court  for  the  defendant,  but  as  security 
only."  {Steinhari  v.  Superior  Court,  137  Cal.  575,  576.*) 
In  the  same  case  (p.  579),  it  was  further  said:  ''I  do  not 
agree  to  the  proposition  that  compensation  is  made  to  the 
owner  by  paying  into  court  a  sum  of  money  before  the  dam- 
age has  been  judicially  determined  and  when  the  property- 
owner  cannot  take  the  money.  ...  It  is  not  paid  into  court 
for  him  until  he  can  take  it"  In  the  face  of  the  appeal  as 
taken,  they  could  not  know  that  they  could  ever  acquire 
the  right  to  appropriate  it,  and  were  not  bound  to  keep  the 
deposit  good,  and  the  withdrawal  of  it  was  evidence  of  an 
abandonment,  which  was  made  more  explicit  by  informing  de- 
fendants, the  appellants  in  that  case,  that  they  desired  to  dis- 
miss the  action  and  abandon  the  establishment  of  the  proposed 
ferry,  and  oflfered  to  pay  the  defendants'  costs  in  the  trial 
court  and  one  half  of  the  costs  on  appeal,  provided  the  appeal 
be  then  dismissed;  which  offer  was  refused,  and  the  defend- 
ants were  then  notified  that  whatever  the  judgment  of  the 
supreme  court  might  be  plaintiffs  would,  upon  the  filing  of 
the  remiiiitur,  move  the  court  to  vacate  the  judgment  and 
dismiss  the  action,  and  this  motion  was  promptly  made,  and 
the  defendants  (appellants  here)  made  a  counter-motion  to 
proceed  in  said  cause  and  enter  an  order  of  final  condemna- 
tion, and  the  two  motions  were  heard  at  the  same  time.  Plain- 
tiffs put  in  evidence  the  judgment-roll  of  the  original  judg- 
ment from  which  said  appeal  was  taken  showing  facts  herein- 
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before  stated,  and  gave  parol  evidence  of  other  facts  which 
have  also  been  stated. 

As  to  the  time  when,  or  within  which,  the  plaintiff  in  con- 
demnation proceedings  may  abandon  them  and  decline  to 
take  the  property,  there  is  a  conflict  in  the  authorities;  but 
this  conflict  relates  to  the  time  of  abandonment  and  not  to 
the  right  to  abandon  where  the  statute  is  silent  upon  the  sub- 
ject. The  constitutional  as  well  as  the  statutory  law  upon 
this  subject  assumes  that  the  owner  of  the  land  is  unwilling 
that  it  shall  be  taken  for  the  proposed  use,  and  the  provisions 
of  the  statute  are  framed  to  prevent  it  from  being  taken  or 
damaged  without  just  compensation,  and  not  with  the  view 
or  for  the  purpose  of  enabling  the  owner  to  speculate  upon 
the  supposed  necessities  of  the  plaintiff  or  the  public  by 
appeals  which  not  only  involve  the  amount  of  compensation, 
but  set  at  large  the  question  whether  he  had  a  right  to  con- 
demn the  land  at  all.  Lewis,  in  his  work  on  Eminent  Do- 
main (sec.  656),  says:  ''The  weight  of  authority  is,  that 
in  the  absence  of  statutory  provisions  on  the  question,  the 
effect  of  proceedings  for  condemnation  is  simply  to  fix  the 
price  at  which  the  party  condemning  can  take  the  property 
sought,  and  that  even  after  confirmation  or  judgment  the 
purpose  of  taking  the  property  may  be  abandoned  without 
incurring  any  liability  to  pay  the  judgment  awarded." 

The  author  cites  in  support  of  the  foregoing  quotation  a 
very  large  number  of  cases  from  many  different  states;  and 
later  in  the  section,  after  citing  cases  from  New  York  and 
Nebraska,  says:  ''These  cases  from  New  York  and  Nebraska 
are,  we  believe,  the  only  ones  which  are  contrary  to  the  doo* 
trine  stated  at  the  beginning  of  the  section.'' 

In  Dillon's  Municipal  Corporations  (4th  ed.,  see.  608)  the 
learned  author  says:  "Under  the  language  by  which  the 
power  to  open  streets  and  to  take  private  property  for  that 
purpose  is  usually  conferred  upon  municipal  corporations, 
they  may  at  any  time  before  taking  possession  of  the  property 
under  completed  proceedings,  or  before  the  final  confirma- 
tion, recede  from  or  discontinue  the  proceedings  they  have 
instituted.     This  may  be  done,  unless  it  is  otherwise  provided 
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by  legislative  enactment,  at  any  time  before  vested  rights  in 
others  have  attached.'^ 

This  section  is  cited  and  approved  in  O'Neill  v.  Freeholders 
of  Hudson,  41  N.  J.  L.  161,  172,  in  a  well-considered  opinion 
by  Chief  Justice  Beasley.  (See,  also,  Oraff  v.  Mayor  etc.  of 
Baltimore,  10  Md.  544;  State  v.  C.  and  T.  R.  R.  Co.,  17  Ohio 
St.  103.)  In  Chicago  etc.  Co.  v.  Chicago,  143  111.  641,  it  wafl 
held:  '^A  monicipal  corporation  seeking  to  condemn  real 
estate  for  public  use  may,  after  the  assessment  of  damages 
and  judgment  of  condemnation,  abandon  the  enterprise  in 
aid  of  which  the  condemnation  is  sought,  and  unless,  within 
a  reasonable  time,  the  damages  are  paid  and  possession  taken 
of  the  property  condemned,  the  proceeding  will  be  regarded 
as  abandoned"  To  the  same  effect  is  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  307,  817.*  In  St.  Louis  etc.  R.  R.  Co. 
V.  Teters,  68  111.  144,  150,  it  was  said:  ** Where  the  company 
has  not  appropriated  the  land  at  the  time  of  the  trial,  it  would 
be  improper  to  render  a  judgment  for  the  recovery  of  the 
money,  or  to  award  execution,  because  it  could  not  be  known 
that  the  company  will  ever  enter  upon  the  land.  It  is,  under 
the  statiiti*  the  payment  of  the  money  found  by  the  jury, 
and  not  the  order  of  the  court  alone,  that  confers  the  right. 
Although  the  petition  has  been  filed,  the  damages  assessed, 
and  the  order  of  the  court  pronounced  and  entered,  the  money 
must  be  paid  before  the  right  to  enter  attaches,  and  until 
they  pay  the  damages  they  have  the  right  to  abandon  the 
location  of  the  route  thus  made,  and  adopt  some  other.  Hence, 
it  is  improper  to  render  a  judgment  of  recovery  or  award 
execution,  unless  the  jury  find,  or  it  conclusively  appears  from 
the  record,  that  the  company  has  entered  and  is  in  possession 
of  the  land  sought  to  be  condemned."  In  this  case  the  de- 
fendants were  notified  before  the  judgment  became  final  by 
its  affirmance  on  appeal  that  they  would  not  take  the  property, 
and  would  move  to  dismiss  the  action.  Defendants  cannot 
complain  if  while  they  were  making  every  effort  to  destroy 
the  judgment  by  a  reversal,  the  plaintiffs  should  abandon  the 
enterprise  and  withdraw  a  deposit  the  defendants  refused  to 
accept ;  and  especially  must  this  be  true  where  the  motion  for 
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a  new  trial  and  appeal,  both  and  each,  denied  and  contested 
to  the  end  the  right  of  plaintiffs  to  condemn  the  land  for  the 
purposes  alleged.  Justice  requires  that  where  possession  has 
not  been  taken,  and  the  purpose  for  which  condemnation  was 
sought  has  been  abandoned,  that  the  award  of  damages  should 
not  be  enforced,  especially  where  the  defendants  have  pre- 
vented for  an  unreasonable  time  the  accomplishment  of  the 
purpose.  The  greatest  right  the  plaintiffs  could  secure  in 
this  proceeding  was  simply  an  easement  for  a  specific  purpose. 
Having  abandoned  the  construction  of  a  ferry,  the  plaintiffs 
could  not  convert  it  to  another  use,  but  the  land,  unencum- 
bered by  any  use  by  the  plaintiffs,  would  remain  the  property 
of  the  defendants.  If  the  dismissal  of  the  action  has  injured 
the  defendants,  it  is  obvious  that  the  value  of  the  land  which 
has  not  been  taken,  and  the  injury  to  other  lands  which  would 
have  been  injured  if  the  ferry  had  been  established  are  not  the 
measure  of  their  damages,  while  a  reversal  of  the  order  dis- 
missing the  proceeding  would  have  the  effect  of  a  judgment 
therefor.  It  may  be  that  the  question  of  dismissal  is  a  matter 
within  the  discretion  of  the  court,  but,  if  so,  it  is  clear 
there  has  been  no  abuse  of  discretion  in  this  case. 
I  advise  that  the  order  dismissing  said  action  be  affbmed. 

Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
dismissing  said  action  is  affirmed. 

Angellottiy  J^  Van  Dyke,  J^  Shaw,  J. 
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[8ae.  No.  983.    Department  Two. — November  5,  1903.] 

S.  D.  WOODS  et  al.,  Appellants,  v.  M.  DIEPENBROCK 
et  al.y  Bespondents. 

DismssAL  OF  Action — Afpeax  upon  Judohsnt-Boll — Pebsumption — 
Want  of  Prosbcdtion. — Upon  appeal  from  a  judgment  dismissing 
an  action  taken  upon  the  judgment-roll  alone,  without  any  bill  of 
ezceptionsi  every  intendment  is  in  favor  of  the  judgment;  and  in 
the  absence  of  any  aflrmative  showing  to  the  contrary,  it  will  be 
presumed  that  the  dismissal  was  ordered  on  some  good  ground,  and 
in  conformity  with  the  rules  of  law.  Where  the  record  permits,  a 
reasonable  inference  will  be  indulged  that  the  dismissal  was  for 
failure  to  prosecute  the  action  with  reasonable  diligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Woods  &  Levinsky,  and  Bruner  &  Bros.,  for  Appellants. 

B.  Platnauer,  and  A.  L.  Shinn,  for  Respondents. 

LORIGAN,  J. — This  is  an  appeal  from  a  judgment  dismiss- 
ing the  action,  and  is  taken  wpon  the  judgment-roll  alone. 
There  is  no  bill  of  exceptions ;  hence  we  are  not  advised  upon 
which  particular  ground  the  lower  court  ordered  the  dismis- 
sal. The  judgment  recites  that  '*The  court,  after  hearing  the 
evidence  adduced  .  .  .  and  good  cause  appearing  therefor,  it 
is  ordered  that  said  motion  be  and  the  same  is  hereby 
granted." 

Upon  appeal  every  intendment  is  in  favor  of  the  validity 
of  the  judgment  appealed  from,  and  it  is  incumbent  upon  the 
party  assailing  it  to  show  affirmatively  that  it  is  erroneous. 
Nothing  towards  that  end  appears  in  the  record. 

The  superior  court  has  power  to  dismiss  an  action  upon 
several  grounds  (Code  Civ,  Proc,  sec.  581),  and  it  will  be 
presumed,  in  the  absence  of  any  showing  to  the  contrary, 
that  the  dismissal  was  ordered  on  some  good  ground,  and  that 
in  ordering  it  the  court  properly  exercised  its  power  in  con- 
formity with  the  rules  of  law.     {Pardy  v.  Montgomery,  77 
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Gal.  326.)  One  of  the  grounds  upon  which  the  lower  eoort 
18  anthorued  to  dismiss  an  action  is  for  failure  to  proseeate  it 
with  reasonable  diligence,  and  from  the  record  in  this  case  a 
reasonable  inference  can  be  indulged  in  that  it  was  for 
this  reason  the  action  was  dismissed. 

The  judgment  appealed  from  is  afSrmed. 

McFaiiandy  J.,  and  Henshaw,  J.,  ooncurredL 

Hearing  in  Bank  denied. 


[L.  A.  No.  1129.    Department  Two.— Norember  6,  1908.] 

WINIFBED  KBAN  DONNELLY,  R^pondent,  v.  D.  W. 
BEES,  and  THOMAS  O'BRIEN,  AppeUants. 

AonoN  BT  Hm  to  Sit  Asidb  Deed— FaiiuD  and  UMDim  iNrunofOB 
UPON  Habztual  Dbttnkabd. — An  action  nut/  be  maintained  hf  the 
sole  heir  of  a  deeeased  person  to  set  aside  a  deed  proeared  from 
the  deceased  without  consideration  by  the  fraudulent  practieee  of 
the  defendants  and  their  undue  influence  over  the  deceased^  who 
was  known  to  be  an  habitual  drunkard  for  more  than  flre  years 
before  the  execntion  of  the  deed,  to  an  extent  teriouafy  to  impair 
his  mind,  and  who  was  so  intoxicated  at  the  time  as  to  render  him 
unfit  to  transact  business,  and  entirely  incapable  of  realising,  under- 
standing, or  attending  to  the  transaction. 

Id. — ^EVOBNGB— DSOLA&ATION  OF  GEAJ9TOB^-SnJD7GI  OF  DxrEHDAMTB. — 

In  such  action  a  declaration  of  the  grantor  made  in  an  affidavit  in 
an  attachment  suit  brought  by  his  creditor,  to  the  effect  that  the 
deed  was  not  sham,  or  without  consideration^  or  in  frand  of  cred- 
itors, was  admissible,  but  not  conclusiye  on  the  court;  and  where 
the  affidavit  was  made  in  the  presence  of  the  defendants,  and  alluded 
to  "a  contemporaneous  writing  executed"  by  them,  of  which  they 
say  nothing  in  their  testimony,  their  alienee  is  a  significant  eireom- 
stance  against  them. 

Id. — ^IirvoLUNTABY  Tbubt^-Conbtbuotion  of  Oosb. — ^Where  it  appears 
that  the  defendants  gained  the  land  Yxj  actual  fraud,  and  also  by 
undue  influence,  and  by  the  violation  of  an  assumed  trust,  they  are, 
imder  section  2224  of  the  Civil  Code,  involuntary  trustees  of  the 
thing  gained  as  against  the  heirs  of  the  deceased  grantor. 

Id.— Fbaud  upon  GktXDiTMS— Oxnblal  Bdu  Inappuoabu.— The  gen- 
eral rule  that  a  eoort  of  equity  wiH  not  grant  rdief  to  one  who 
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hu  made  a  deed  to  defraad  erediton  has  no  application  where  the 
deed  was  procured  by  fraud  or  undue  influence  of  the  defendants, 
who  will  not  be  allowed  to  perpetrate  a  greater  fraud,  and  to  take 
advantage  of  their  own  wrong  and  of  the  absence  of  free  consent 
of  the  grantor,  and  who,  under  express  statutory  provision,  take  as 
trustees  of  the  grantor. 

Id. — ^EviDKNOE — Habits  and  Condition  of  Grantor. — ^The  objection 
that  evidence  was  allowed  as  to  the  drunken  habits  and  condition  of 
the  grantor,  at  periods  from  seventeen  to  twelve  years  prior  to  the 
date  of  the  transaction,  goes  rather  to  the  weight  than  to  the  ad- 
missibility of  the  testimony. 

Id. — ^AcnoN  to  Bniorce  Trust— Rescission  not  Involved. — In  an  ac- 
tion to  enforce  an  involuntary  trust  in  favor  of  an  heir  of  the  de- 
ceased frrantor,  the  objection  that  the  grantor  did  not  resdnd 
promptly  is  untenable.  « 

Id. — Charges  not  Connected  with  Transaction — ^Pathsnts  not  Re- 
quired.— The  plaintiff  was  not  required  to  make  any  payments  on 
account  of  an  alleged  bill  against  the  grantor,  or  for  moneys  alleged 
to  have  been  advanced  to  him  subsequently  to  the  alleged  transac- 
tion, where  these  matters  cannot  be  regarded  as  connected  with  the 
transaction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  RnZ  from  an  order  denying  a  new  trial. 
John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  F.  Del  Valle,  and  M.  E.  C.  Munday,  for  AppellantB. 

Heirs  cannot  attack  a  deed  ^ecuted  to  defraud  creditors. 
(Reichart  v.  Castaior,  5  Binn.  109;^  TerreU's  Heirs  v. 
Cropper,  9  Martin,  350;*  Davis  v.  Swanson,  54  Ala.  277.*) 
Mere  ordinary  drunkenness  will  not  avoid  a  deed  or  contract. 
{Pickett  V.  Sutter,  5  Cal.  412 :  Carender  v.  Waddington,  5  Mo. 
App.  457;  Mansfield  v.  Watson,  2  Iowa,  111;  Belcher  v.  Bel- 
cher, 10  Yerg.  121 ;  Harbison  v.  Lemon,  3  Blackf .  51  ;*  Taylor 
V.  PurceU,  60  Ark.  606;  Henry  v.  Ritenour,  31  Ind.  136; 
Loftus  V.  Malony,  89  Va.  576 ;  Johis  v.  Fritchey,  29  Md.  258; 
Bates  V.  BdU,  72  111.  lOS.)  Prompt  rescission  and  restitution 
of  consideration  was  necessary  to  avoid  the  deed,  which  may 
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be  ratified  when  sold.  {Joest  v.  Williams,  42  Md.  565;^ 
Carpenter  v.  Rogers,  61  Mich.  384;*  Waiiams  v.  Walnek,  1 
Bail.  343;  Eaton  v.  Perry,  29  Mo.  96;  Smith  v.  WtUiamson, 
8  Utah,  219.) 

H.  C.  Bolfe,  and  Crawford  &  Clarke,  for  Respondent 

The  parties  were  not  in  pari  delicto,  and  the  defendants 
are  chargeable  as  being  gailty  of  the  greater  fraud,  and  are 
chargeable  in  equity.  {Copeland  v.  Lang,  (Tenn.)  41  S.  W. 
866,  872;  Ford  v.  Harrington,  16  N.  Y.  162;  Osbom  v.  WU 
liams,  18  Ves.  379;  Pinckstan  v.  Brown,  3  Jones  Bq.  494; 
Phalen  v.  Clarke,  19  Conn.  420;  Freelove  v.  Cole,  41  Barb. 
318;  Bailee's  Executor  v.  Bailee,  (18  Ky.  Law  Rep.  74) 
35  S.  W.  437;  Long  v.  Long,  9  Md.  348;  Boyd  v.  Montagnie, 
73  N.  Y.  498  ;•  Boston  v.  Balch,  69  Mo.  115;  Davies  v.  0«y, 
35  Beav.  208;  Rozell  v.  Van  Sycle,  11  Wash.  79;  Harper  v 
Harper,  85  Ky.  100.)  Rescission  was  not  required.  That  is 
only  one  of  the  remedies  the  defrauded  party  may  resort  to. 
{More  V.  More,  133  Cal.  489;  Field  v.  Austin,  31  Cal.  379; 
1  Perry  on  Trusts,  sec.  166;  2  Pomeroy's  Equity  Jurispru- 
dence, sees.  1044,  1045,  1055;  Civ.  Code,  sec.  2224.) 

SMITH,  C. — Appeal  from  a  judgment  for  the  plaintiflf  and 
from  an  order  denying  the  defendants'  motion  for  a  new  trial. 
The  plaintiff  is  the  daughter  and  sole  heir  of  Patrick  Eean, 
and  brings  this  suit  to  set  aside,  as  fraudulently  obtained, 
a  deed  made  by  her  father  to  the  defendant — of  date  Novem- 
ber 15,  1897.  The  land  conveyed  was  an  undivided  half  of 
certain  mines  owned  by  the  former,  and,  it  is  found,  was  of 
the  value  of  ten  thousand  dollars.  The  material  questions 
in  the  case  are  presented  by  the  second  finding  of  the  court, 
which  is  as  follows: — 

**That  on  the  fifteenth  day  of  November,  1897,  and  while 
said  Patrick  H.  Kean  was  the  owner  of  the  half  interest  in 
the  mining  claims  described  and  referred  to  in  the  complaint, 
the  defendants  fraudulently,  and  without  any  consideration, 
and  by  arts  and  importunities  and  by  greater  force  of  charac- 
ter and  ascendency  over  the  mind  of  said  Patrick  H.  Eean, 
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procured  from  him  the  deed  of  conveyance  and  transfer  to 
them  set  out  and  described  in  the  complaint,  which  deed  was 
made  while  the  said  Kean  was  in  a  condition  of  intoxication 
and  drunken  imbecility  and  very  weak  in  mind  from  the  ef- 
fects of  the  excessive  drinking  of  intoxicating  liquors  to  such 
an  extent  as  to  render  him  unfit  to  transact  business  and  en- 
tirely incapable  of  properly  realizing  and  understanding  or  at- 
tending to  the  said  transaction.  And  for  more  than  five  years 
immediately  before  the  making  of  said  deed,  the  said  Kean 
had  been  and  was  an  habitual  drunkard  and  constantly  under 
the  influence  of  the  excessive  drinking  of  intoxicating  liquors, 
which  were  injurious  to  his  mind  so  as  to  make  him  an  easy 
prey  to  the  arts  and  schemes  of  the  defendants,  which  they 
exercised  over  him  to  induce  him  to  execute  said  deed,  and 
but  for  which  he  would  not  have  done  it." 

Hence,  rearranging  the  order  of  the  findings,  and  stating 
merely  their  effect,  the  case  presented  may  be  briefly  stated  in 
four  propositions,  to  wit:  1.  For  five  years  before  the  execu- 
tion of  the  deed  Kean  had  been  an  habitual  drunkard  to  an 
extent  seriously  to  impair  his  mind,  and  such  as  ''to  make  him 
an  easy  prey  to  the  arts  and  schemes"  of  defendants  or  other 
designing  people ;  2.  He  was  in  such  a  condition  of  drunken- 
ness when  he  made  the  deed  ''as  to  render  him  unfit  to 
transact  business,  and  entirely  incapable  of  realizing  and 
understanding  or  attending  to  the  said  transaction";  3.  The 
deed  was  without  consideration;  and  4.  It  was  procured  by 
the  fraudulent  practices  of  the  defendants,  or,  in  the  terms 
used  in  the  findings,  it  was  fraudulently  procured  by  "the  arts 
and  importunities"  or  "arts  and  schemes"  of  the  defendants, 
and  by  undue  influence  exercised  over  the  grantor  by  them. 

It  is  necessary  only  to  consider  the  evidence  bearing  on  the 
last  finding,  which  consists  of  the  facts  found  in  the  first, 
second,  and  third — all  of  which  tend  strongly  to  support  it — 
and  the  testimony  of  Carroll;  which  is  to  the  effect  that  the 
day  before  the  transaction  "Kean  was  speaking  of  transfer- 
ring his  mine  for  the  purpose  of  evading"  an  anticipated 
attachment  by  one  Monaghan  (to  whom  it  appears  he  was  in- 
debted in  the  sum  of  about  one  hundred  dollars),  and  wanted 
him  or  his  wife  to  accept  the  deed,  which  they  declined  to  do. 
Thereupon  the  defendant  Bees,  who  was  present,  asked  Kean 
to  make  the  transfer  to  him ;  and  Kean  consenting,  a  deed  was 
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drawu  up  by  the  witness  and  executed  by  Kean,  but,  by  reason 
of  Kean's  determining  to  put  in  another  grantee  with  Rees, 
was  not  delivered.  The  parties  then  separated,  and  the  de- 
fendant O'Brien,  having  been  informed  of  the  facts,  told  the 
witness  he  would  like  to  get  his  name  in  the  deed,  and  asked 
him  *'to  use  [his]  influence  with  Kean  to  that  end"  In  com- 
pliance with  this  request,  the  deed  was  drawn  up  by  Carroll, 
who  says  he  spoke  to  Kean  about  it,  and  used  his  influenoe  to 
procure  its  execution,  and  the  deed  was  accordingly  executed 
The  defendants,  the  witness  further  testified,  ''both  said  they 
would  return  the  property  to  Kean  as  soon  as  he  was  out  of 
the  woods,"  etc.  But  after  the  deed  had  been  executed,  he 
says,  ''They  laughed;  they  said  that  was  the  last  of  the  mine 
so  far  as  Kean  was  concerned,"  etc.  Carroll  further  testifies 
that  Kean  was  drinking  with  the  defendants  during  the  trans- 
action, and  "three  or  four  times"  on  the  invitation  of  O'Brien ; 
which,  in  view  of  Kean 's  general  condition,  and  of  his  condi- 
tion at  the  particular  time,  may  have  been  regarded  by  the 
court  as  significant  of  fraudulent  intent,  and  if  the  court  so 
regarded  it  we  cannot  say  it  was  not  justified  in  doing  so. 

The  defendants'  account  of  the  matter  is  somewhat  differ- 
ent, but  in  view  of  the  findings  of  the  court  need  not  be  con- 
sidered. The  same  observation  is  true  of  Kean's  own  declara- 
tion made  in  an  affidavit  in  the  Monaghan  case,  to  the  effect 
that  the  deed  was  not  sham,  or  without  consideration,  op  in 
fraud  of  creditors.  This  was  admissible  in  evidence  (Code 
Civ.  Proc,  sec.  1853),  and  if  the  facts  had  been  doubtful, 
would  have  been  cogent  in  its  effect ;  but  it  was  not  conclusive 
on  the  court.  It  may  be  observed  that  this  affidavit,  which 
was  made  in  the  presence  of  the  defendants,  alludes  to  a  ^^con- 
temporaneous writing  executed  by"  them,  of  which  th^  say 
nothing  in  their  testimony;  which  is  a  significant  dream- 
stance.     (Code  Civ.  Proc,  sec.  1963,  subd.  5.) 

On  the  facts  found,  the  case  comes  within  several  of  the  pro- 
visions of  section  2224  of  the  Civil  Code,  which,  in  view  of 
other  questions  involved  in  the  case,  it  may  be  important  to 
distinguish:  (1)  The  defendants  gained  the  land  by  ** fraud** 
— i.  e.  by  actual  fraud,— and  also  (2)  by  "undue  influence,'* 
and  are  therefore — or,  rather,  each  is  "an  involuntary  trustee 
of  the  thing  gained" ;  and  (3)  the  same  result  follows,  because 
they  gained  the  thing  by  "the  violation  of  a  trust."    Upon 
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either  of  these  principles,  therefore,  the  plaintiff  is  entitled  to 
recover,  unless  precluded — ^as  is  contended  by  the  appellants 
— by  the  fact  appearing  from  the  testimony  of  Carroll,  that 
the  deed  was  made  to  defraud  a  creditor;  with  reference 
to  which  contention  it  is  important  to  observe  that  the  ground 
of  relief  under  the  first  and  second  of  the  principles  referred 
to  is  fraud  and  undue  influence  in  procuring  the  original  con- 
veyance {Brison  v.  Brison,  75  Cal.  527^) ;  while  under  the 
third  there  is  no  fraud  in  the  procurement  of  the  instrument, 
but  the  fraud  is  one  of  those  consisting  "in  the  fraudulent 
use  of  instruments  entered  into  upon  a  mutual  confidence  of 
the  parties,"  or,  in  other  words,  in  violation  of  the  trust 
voluntarily  assumed  in  accepting  the  instrument.  (Civ.  Code, 
sec.  2219 ;  Pierce  v.  Robinson,  13  Cal.  127 ;  Kimball  v.  Tripp^ 
136  Cal.  634,  635;  Knight  v.  Tripp,  121  CaL  674;  Davies  v. 
Otiy,  35  Beav.  213.) 

Counsel  for  the  respondent  **do  not  deny  the  general  rule 
that  a  court  of  equity  will  not  grant  relief  to  the  person  who 
has  made  a  deed  to  [defraud]  creditors,"  and,  for  the  piir- 
poses  of  the  decision,  this  will  be  assumed  to  be  the  law ;  but 
their  position  is,  that  the  rule  has  no  application  to  a  case  like 
the  present,  where  the  deed  was  procured  by  undue  influence 
or  fraud  of  the  defendants;  and  in  this  contention  I  think 
they  are  sustained  by  the  authorities  cited  by  them  and 
by  others.  (Anson  on  Contracts,  159;  Pomeroy's  Equity 
Jurisprudence,  sees.  403,  942;  Wharton  on  Contracts,  sec. 
353,  p.  526 ;  Pollock  on  Contracts,  332 ;  Bump  on  Fraudulent 
Conveyances,  sec.  436;  Broom's  Legal  Maxims,  701;  Story's 
Equity  Jurisprudence,  sec.  300;  14  Am.  &  Eng.  Ency.  of 
Law,  279;  Tracy  v.  Talmage,  14  N.  Y.  181;*  8t.  Louis  R.  R. 
Co.  V.  Terre  Haute  R.  R,  Co.,  145  U.  S.  406,  and  authorities 
cited;  Michaels  v.  Hain,  78  Hun,  499,  500.)  The  application 
of  the  principle  is  illustrated  by  the  numerous  cases  cited  in 
respondent's  brief,  and  also  by  the  decision  of  this  court  in 
the  case  of  Vitoreno  v.  Corea,  92  Cal.  69,  which  in  principle 
cannot  be  distinguished  from  the  case  at  bar. 

The  reason  of  the  rule  is  variously  given  in  the  authorities 
eited;  and  all  the  reasons  given  are  good.  Commonly  it  is 
said  merely  that  the  parties  are  not  in  pari  delicto — ^the  offense 
of  the  party  imposed  upon  being  trivial  in  comparison  with 
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that  of  the  other,  who  is  not  only  guilty  of  the  fraud  common 
to  the  two,  but  of  a  more  heinous  fraud,  in  which  he  alone 
participates.  Another  statement  of  the  rule  is,  that  it  is 
founded  on  **the  necessity  of  preventing  imposition/'  or, 
as  otherwise  expressed,  **of  preventing  the  perpetration  of 
a  greater  fraud  by  the  grantee*'  (Bump  on  Fraudulent  Con- 
veyances, sec.  436),  which  is  also  a  weighty  consideration. 
For  otherwise  the  rule  would  in  effect  hold  out  a  reward  to 
designing  persons,  who  would  find  in  its  operation  a  ready 
means  of  defrauding  others;  of  which  the  case  at  bar  fur- 
nished an  instructive  illustration.  Again,  it  is  said: ''If  the 
superior  should  be  allowed  immunity  under  such  circum- 
stances, he  would  be  permitted  to  take  advantage  of  his  own 
wrong*'  (14  Am.  &  Bug.  Ency.  of  Law,  279) ;  which  would  be 
in  violation  of  the  fundamental  principle  of  the  law  embodied 
in  the  maxim,  Nullum  commodum  capere  potest  de  injuria 
iua  propria.  (Coke  on  Littleton,  148b,  cited  in  Broom's  Le- 
gal Maxims,  275.)  For,  it  is  said,  ''No  man  shall  set  up  his 
own  iniquity  as  a  defense,  any  more  than  as  a  cause  of  ac- 
tion." {Monte fiori  v.  Montefiori,  1  W.  Blackstone,  262,  263.) 
Finally  it  is  said  in  the  Encyclopedia  at  the  place  cited:  "The 
wrong  [in  such  case]  rests  chiefly,  if  not  solely,  on  the  super- 
ior, by  whom  it  will  be  presumed  it  was  contrived,  and  the  in- 
ferior will  be  regarded  as  a  mere  instrument  for  accomplish- 
ing an  end  not  his  own" ;  which  is  in  effect  to  put  the  rule  on 
the  ground  that  in  such  cases  the  consent  of  the  party  imposed 
on  is  not  free.  (Civ.  Code,  sees.  1567,  1572,  1575.)  All 
of  these  reasons  are  satisfactory;  but  it  may  be  observed 
especially  that  the  case  here  comes  clearly  within  the  last, 
which  is  the  narrowest,  of  the  grounds  assigned  for  the  rule. 
It  may  be  added  that  the  principle  applies  a  fortiori  in  this 
ease,  where,  by  express  statutory  provisions  containing  no 
qualifying  or  excepting  words,  "one  who  gains  a  thing  by 
fraud  .  .  .  [or]  undue  influence"  takes  as  trustee  for  the 
grantor.     (Civ.  Code,  sec.  2224.) 

Other  points  urged  by  appellants  may  be  briefly  disposed 
of.  These  are,  that  Kean  did  not  rescind  promptly,  and  that 
it  was  error  to  allow  testimony  as  to  the  habits  and  con- 
dition of  Eean  at  periods  from  seventeen  to  twelve  years  prior 
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to  the  date  of  the  transaction.  But  the  last  objection  affects 
rather  the  weight  than  the  admissibility  of  the  testimony 
(Code  Civ.  Proc,  sees.  1832,  1957,  1960,  subd.  2);  and  the 
former  contention  is  also  untenable.  {More  v.  More,  133  CaL 
489;  Field  v.  Austin,  131  Cal.  379;  Civ.  Code,  sees.  3406 
et  seq.)  It  was  not  necessary  that  the  plaintiff  should  pay 
to  the  defendants  the  amount  of  their  alleged  bill,  or  to 
O'Brien  the  amounts  alleged  to  have  been  advanced  to  Kean 
subsequently  to  the  transaction;  or  that  the  court  should  so 
adjudge  under  the  findings — ^which  we  have  held  to  be  sus- 
tained by  the  evidence.  These  matters  cannot  be  regarded 
as  being  connected  with  the  transaction. 

We  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  McParland,  J.,  Lorigan,  J. 


[L.  A.  No.  1120.    Department  Two.— November  6,  1903.] 

NELLIE   SWETT,   Appellant,   v.   JOHN   A,   GRAY,   E©. 
spondent. 

Motion  for  Nrv^r  Trial — Amendments  of  Statement— Curb  of  Defec- 
tive Specifications — Discretion  of  Jinxes. — Amendments  to  the 
statement  on  motion  for  new  trial  to  cure  defective  si>ecifieation8, 
and  to  embody  the  question,  answer,  objection,  and  ruling  in  each 
instance  as  shown  by  the  record,  instead  of  referring  to  them 
only  by  number,  were  properly  allowed  in  the  discretion  of  the 
judge,  under  section  659  of  the  Code  of  Civil  Procedure. 

Id. — ^Notice  of  Motion  to  Amend — Appellant  not  Injxtred. — The  ap- 
pellant was  not  injured  because  not  served  with  notice  of  the  motion 
to  amend  the  statement,  if  served  with  notice  of  the  proposed 
amendments,  and,  being  present  at  the  hearing  of  the  motion^  of* 
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/ered  no  further  amendments,  and  did  not  objeet  to  tlie  matter  pro- 
posed to  be  added,  bat  merelj  objeeted  generally  to  any  amendment. 

lb.— AM2NDMXMT8    rSEiLTBD   AS   PaBT  OV   STATBIOEIIT— ABSBMOI   07   BX- 

iNaaossMXNT. — ^Where  the  minntee  of  the  court  ihow  that  the 
amendments  to  the  statement  were  allowed,  and  that  thej  were  be- 
fore the  eonrt  when  the  motion  for  a  new  trial  was  passed  upon, 
and  were  referred  to  in  the  motion,  and  were  considered  bj  the 
eourt  in  passing  upon  the  motion,  and  were  treated  both  by  the 
eourt  and  by  the  parties  as  part  of  the  statement,  although  not  re- 
engrossed  as  would  have  been  proper,  no  injury  was  done  to  appel- 
lant by  the  amendments,  or  by  failure  to  embody  them  in  a  re- 
engroesed  statement,  and  th^  may  be  considered  as  part  of  the 
statement. 

Ift.— JuBisDicnov  TO  Dmaioini  Moiiok— Psopb  BncnnoATiOHS.— 
Where,  besides  the  def ectiTC  speeiiKeations  sought  to  be  eared  \fj 
the  allowed  amendments,  there  were  other  speeiilcations  in  the  en- 
groesed  statement  amply  sufSoient  to  point  out  the  particulars  in 
which  it  was  claimed  the  court  was  authorised  to  grant  a  new  trial, 
the  eonrt  clearly  had  jurisdiction  to  determine  the  motion. 

Id.— Conditional  Obdxb  Grantino  Nxw  Tbial— AcnoM  ka  SsDuonoN 
— BiMiBSiON  or  Damaqxs. — ^The  court  had  power  in  an  action  for 
seduction  to  make  a  conditional  order  granting  a  new  trial  after 
judgment  for  the  plaintiff  unless  the  plaintiff  should  remit  a  por- 
tion of  the  damages.  Such  order  does  not  necessarily  assume  that 
the  order  was  made  on  the  ground  of  passion  and  prejudice  having 
influenced  the  verdict. 

Id. — Gboundb  or  Obdkb — OoNTUoriNa  Evidbngi. — ^Where  the  record 
does  not  disclose  the  ground  of  the  conditional  order  granting  a  new 
trial,  it  may  be  sustained  upon  any  ground  assigned;  and  where 
there  was  conflicting  eyidence  as  to  whether  the  defendant  was 
guilty  of  the  seduction  charged,  as  to  the  previous  good  character 
of  the  plaintiff  for  chastity,  truth,  and  veracity,  and  as  to  the 
amount  of  damages,  and  there  were  speciflcations  of  insuiBciency 
of  the  evidence  to  justify  the  verdict  in  these  respects,  it  cannot 
be  said  that  the  eourt  erred  in  making  the  order  appealed  from. 

Id. — SumoiXNOT  or  Ooxplaint — Nxw  Tbial. — ^The  question  of  the 
Buificieney  of  the  complaint  cannot  be  considered  on  motion  for  a 
new  trial,  where  there  is  no  appeal  from  the  judgment. 

Id. — ^Appeal  vbom  Oomditional  OBDOb— Bbfubal  or  Bxmission — ^Ezxa- 
dBX  or  Option. — ^Where  the  appellant  by  appeal  from  the  condi- 
tional order  in  effect  refused  to  remit  any  part  of  the  judgment, 
or  to  abide  by  the  terms  of  the  order,  the  appeal  was  an  exercise 
of  the  appellant's  option,  and  this  court  will  not  upon  affirming  the 
order  granting  a  new  trial  fix  any  time  within  which  such 
may  be  made. 
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APPEAL  from  an  order  of  the  Superior  Court  of  River 
side  County  granting  a  new  trial.  Lucien  Shaw,  Judge  pre- 
siding. 

The  facts  are  stated  in  the  opinion* 

Gibson  &  Gill,  for  Appellant 

The  verdict  of  the  jury  should  not  have  been  interfered 
with  by  the  judge,  the  amount  not  being  so  grossly  excessive 
as  to  shock  the  moral  sense  and  raise  a  presumption  of  passion 
and  prejudice.  {WiUon  v.  Fitch,  41  CaL  363;  Howland  v. 
Oakland  etc.  By.  Co.,  110  CaL  523;  Harris  v.  Zanano,  93  Cal. 
71,  72;  Mize  v.  Hecht,  130  Cal.  630.)  The  specifications  in 
the  statement  were  insufficient  to  justify  the  order.  {HaU 
V.  Susskind,  120  Cal.  559,  566;  McLeman  v.  Wilcox,  126  Cal. 
52;  Taylor  v.  Bell,  128  Cal.  307.)  There  was  no  engrossment 
of  the  amendment  allowed,  and  the  statement  being  unsettled, 
the  court  had  no  jurisdiction  to  determine  the  motion.  (Hart 
V.  Burnett,  10  Cal.  65;  Warner  v.  Thomas  etc.  Works,  105 
Cal.  412;  People  v.  Southern,  118  Cal.  360;  Lucas  v.  Mayor, 
etc.,  44  Cal.  210.) 

Kendrick  &  Knott,  John  G.  North,  Byron  L.  Oliver,  Hart- 
ley Shaw,  and  Byron  Waters,  for  Respondent. 

The  order  as  made  was  within  the  discretion  of  the  trial 
court,  and  the  order  will  be  sustained  on  any  ground  assigned, 
including  insufficiency  of  evidence.  {Domico  v.  Casasa,  101 
Cal.  413 ;  Breckenridge  v.  Crocker,  68  Cal.  403 ;  Nally  v.  Mc- 
Donald, 77  Cal.  284;  Harnett  v.  Central  Pacific  R.  R.  Co., 
78  Cal.  33;  Anglo-Nevada  etc.  Corporation  v.  Ross,  123  CaL 
522;  Mills  V.  Oregon  etc.  Co.,  102  Cal.  359;  Warner  v.  Thomas 
etc.  Works,  105  Cal.  411;  In  re  Martin,  113  Cal.  481;  Kauff- 
man  v.  Maier,  94  Cal.  269.)  Overestimate  of  damages  for 
any  other  cause  than  passion  or  prejudice  is  ground  for  a 
new  trial  or  reduction  of  verdict  for  insufficiency  of  the  evi- 
dence. {Etchar  v.  Orena,  121  Cal.  270;  Dahntz  v.  Jessup, 
54  Cal.  119 ;  Bennett  v.  Hohro,  72  Cal.  179 ;  Doolin  v.  Omnir 
hus  Cable  Co.,  125  Cal.  144.)  The  specifications  as  to  in- 
sufficiency of  the  evidence  were  sufficient  to  enable  the 
adverse  party  to  insist  upon  all  evidence  bearing  upon 
the  point  going  into  the  statement.  (American  Typ4 
GXU.  GaL--6 
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Founders'  Co.  v.  Packer,  130  CaL  459.)  The  order 
from  which  the  appeal  is  taken  shows  that  the  amend- 
ments to  the  statement  were  allowed,  and  the  motion 
was  made  npon  the  settled  statement  and  amendments.  The 
amendments  are  entitled  to  consideration  here.  (Valentine 
V.  Stewart,  15  Cal.  387;  Loucks  v.  Edmondson,  18  Cal.  203; 
Low  V.  McCallan,  64  Cal.  2.)  The  order  granting  the  new 
trial  became  absolute  for  refosal  of  appellant  to  accept  the 
condition.  (Sherwood  v.  Kyle,  125  Cal.  652;  Brooks  ▼.  San 
Francisco  etc.  R.  B.  Co.,  110  CaL  177;  Davis  ▼•  Southom 
Pacific  Co.,  98  Cal.  13.) 

CHIPMAN,  C. — Seduction.  The  cause  was  tried  by  a  jury, 
and  plaintiff  had  the  verdict  assessing  ^'the  amount  of  dam- 
ages at  the  sum  of  eight  thousand  two  hundred  and  fifty 
dollars,  as  compensatory  damages,  and  five  thousand  and  fifty 
dollars  as  exemplary  damages."  Judgment  was  entered  that 
plaintiff  recover  from  defendant  "the  sum  of  thirteen  thou- 
sand and  three  hundred  dollars,"  and  costs  assessed,  etc. 
Defendant  moved  for  a  new  trial,  and  on  hearing  the  motion 
the  court,  on  May  4,  1901,  **  ordered  that  a  new  trial  be 
granted,  unless  plaintiff,  within  ten  days,  in  writing,  remits 
all  of  the  judgment  in  excess  of  $5,000,  and  if  plaintiff  shall 
remit  the  sum  of  $8,300  from  the  judgment  within  ten  days, 
then  and  in  that  case  the  motion  for  a  new  trial  will  be  de- 
nied." Plaintiff  did  not  remit  any  part  of  the  judgment,  but 
on  May  10,  1901,  without  waiting  the  ten  days  mentioned 
in  the  order,  served  notice  of  appeal  from  this  order  and  now 
contends:  1.  That  the  ** trial  court  did  not  exercise  a  proper 
legal  discretion  in  granting  a  new  trial,"  on  the  terms  stated; 
and  2.  That  the  court  had  no  jurisdiction  to  determine  the 
motion,  and  the  order  is  therefore  void. 

1.  As  to  the  second  of  these  points,  the  first  calling  for 
attention,  the  jurisdiction  of  the  court  is  challenged  on  two 
grounds :  1.  The  specifications  of  insufficiency  of  the  evidence 
to  justify  the  verdict  are  themselves  insufficient,  and  are  in- 
applicable where  a  new  trial  is  sought  on  the  ground  of 
damages  given  through  passion  or  prejudice;  and  2.  Because 
the  court  allowed  the  amendments  to  the  proposed  statement 
at  the  hearing  of  the  motion  after  the  statement  had  been 
settled  and  signed  by  the  judge.    The  proposed  statement 
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was  settled  and  allowed  and  signed  by  the  judge  on  Feb- 
ruary 27,  1901.  On  March  1,  1901,  defendant,  by  his  counsel, 
filed  certain  amendments  to  the  proposed  statement.  These 
amendments  are  indorsed  by  the  clerk:  ''Beceived  for  the 
judge  who  tried  the  cause  this  6th  day  of  February,  1901," 
and  on  the  same  day  a  copy  was  served  on  plaintiff's  counsel 
and  acknowledged  by  them.  No  objection  to  the  proposed 
amendments  was  noted  in  the  acknowledgment.  On  May 
4,  1901,  as  shown  by  the  minutes  of  the  court,  counsel  for 
defendant  ''moved  the  court  for  an  order  granting  leave  to 
file  amendments  to  statement  on  motion  for  new  trial." 
Plaintiff  objected  ''on  the  ground  that  plaintiff  has  had  no 
notice  of  the  motion.  Objection  overruled  and  motion  granted. 
Plaintiff  excepts."  Defendant  then  moved  for  a  new  trial 
"on  the  grounds  set  forth  in  his  statement  on  motion  for  a 
new  trial  and  the  amendments  thereto."  This  motion  was 
argued  by  respective  counsel  without  further  objection  by 
plaintiff,  and  the  court  made  the  order  already  noticed.  We 
have  what  purport  to  be  the  minutes  of  the  court,  made  at 
the  time  the  motion  for  a  new  trial  was  argued  and  passed 
upon.  These  minutes  show  that  the  proposed  amendments 
were  before  the  court  at  the  time  that  motion  was  before  it, 
and  were  then  allowed,  and  they  were  referred  to  in  the  mo- 
tion for  a  new  trial,  made  at  the  same  time  the  amendments 
were  allowed.  I  think  it  sufficiently  appears  that  the  pro- 
posed amendments  were  considered  by  the  court  in  making 
the  order  appealed  from  and  the  record  made  of  the  proceed- 
ings then  had  may  be  considered  here.  Appellant  was  not 
injured  because  not  previously  served  with  notice  of  the 
motion  to  amend  the  statement.  She  had  actual  notice  of  the 
proposed  amendments  by  service  of  them  upon  her  counsel 
two  months  before  the  motion.  At  the  hearing  of  the  motion 
she  offered  no  amendments  and  did  not  object  to  the  matter 
proposed  to  be  added  to  the  statement,  but  objected  gen- 
erally to  any  amendment.  The  specifications  in  the  notice  of 
the  motion  failed  to  state  the  ruling  on  certain  questions  and 
answers  of  witnesses  duly  objected  to  by  defendant,  but  re- 
ferred to  them  only  by  number.  The  amendments  embodied 
the  question,  answer,  objection,  and  ruling  in  each  instance 
as  shown  by  the  record,  and  were  in  fact  amendments  of  the 
specifications  in  the  notice  of  the  motion.    The  amendments 
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were  proper  under  section  659  of  the  Code  of  Civil  Procedure, 
and  it  was  within  the  discretion  of  the  judge  to  allow  thein. 
(Warner  v.  Thomas  etc.  Works,  105  Cal.  409.  Upon  the 
question  of  notice,  see  People  v.  Southern,  118  Cal.  359.)  It 
is  urged  by  appellant,  however,  that  the  statement  should 
have  been  re-engrossed,  with  the  amendments  embodied  in  the 
re-engrossment,  and  then  recertified  by  the  judge,  and  this 
not  having  been  done,  there  is  no  statement  before  the  court, 
and  the  order  was  without  authority.  If  these  amendments 
were  improperly  allowed,  the  effect  would  not  necessarily 
be  to  vacate  the  already  settJed  statement,  but  would  simply 
leave  the  original  statement  undisturbed  as  previously  settled. 
The  proper  course  perhaps  would  have  been  as  taken  iii 
Warner  v.  TJiomas  etc.  Works,  105  Cal.  409,— namely,  to 
move  the  court  to  vacate  the  settlement  and  allowance  of  the 
statement,  with  leave  either  to  re-engross  the  same  and  place 
the  proposed  amendments  therein  or  to  have  them  deemed  to 
be  so  re-engrossed,  settled,  and  allowed.  As  we  have  seen, 
however,  the  amendments  were  treated  by  the  court  and  by 
the  parties  as  part  of  the  statement.  No  injury  was  done  to 
plaintiff,  either  by  the  amendments  thereto  or  failing  to 
embody  them  in  a  re-engrossed  statement,  and  we  think  they 
may  be  considered  as  part  of  the  statement.  It  cannot  be 
said,  therefore,  that  the  court  made  the  order  without  having 
any  statement  before  it,  as  claimed  by  appellant.  (See  Val- 
entine V.  Stewart,  15  Cal.  387 ;  Loncks  v.  Edmondson,  18  Cal. 
203 ;  Low  v.  McCaUan,  64  Cal.  2.  See,  also,  Hayne  on  New 
Trial,  p.  476.) 

Upon  the  other  objection  we  think  the  specifications  without 
the  amendments  dearly  fall  within  the  rule  laid  down  in 
American  Type  Founders'  Co.  v.  Packer,  130  Cal.  459.  There 
were  defective  spedflcations,  but  there  were  others  amply 
sufficient  to  point  out  the  particulars  in  which  it  is  claimed 
the  court  was  authorized  to  grant  a  new  trial. 

2.  The  remaining  point  relied  on  by  appellant  is,  that  the 
court  had  no  authority  to  make  the  order  reducing  the  judg- 
ment, and  the  discussion  of  the  point  by  appellant  proceeds 
upon  the  erroneous  assumption  that  the  trial  court  made  the 
order  on  the  ground  of  passion  or  prejudice  having  influenced 
the  verdict.  The  motion  was  made  on  most  of  the  statutory 
grounds,  including  insufficiency  of  the  evidence  to  justify  the 
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verdict,  and  that  the  verdict  is  against  law,  but  did  not  include 
subdivision  5  of  section  657  of  the  Code  of  Civil  Procedure, — 
namely,  ''Excessive  damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice."  The  order  does 
not  disclose,  and  nothing  in  the  case  shows  the  ground  on 
which  it  was  made.  But  if  it  had  done  so,  this  court  will  re- 
view the  entire  record  upon  which  the  order  is  based,  and  the 
order  will  be  affirmed  if  any  error  be  found  which  would  have 
justified  the  court  in  making  it ;  and  so,  also,  where  the  order 
was  silent  as  to  the  ground  on  which  it  was  made.  {Kauff' 
man  v.  Maier,  94  CaL  269;  People  v.  Flood,  102  Cal.  330; 
Tibbetts  v.  Bower,  121  Cal.  7 ;  Anglo-Nevada  etc.  Corporation 
V.  Ross,  123  Cal.  520.)  It  was  said  in  Sherwood  v.  Kyle,  125 
Cal.  652,  the  action  being  for  slander:  '^ Except  where  one 
ground  is  as  to  the  sufficiency  of  the  evidence,  and  this  only 
as  to  the  ruling  upon  that  one  point,  it  is  utterly  immaterial 
here  upon  what  ground  the  new  trial  was  granted.  The  re- 
spondent may  defend  the  ruling  upon  any  point  involved  in 
his  motion."  It  was  also. said  in  this  case:  ''The  power  of 
the  court  to  make  a  conditional  order  of  this  character  is 
thoroughly  settled  in  this  state. "  Where  the  order  is  made  by 
the  court  on  the  ground  that  the  damages  were  given  under 
the  influence  of  passion  or  prejudice,  as  was  the  case  in 
Sherwood  v.  Kyle,  125  Cal.  652,  the  rule  is  stated  to  be  as 
claimed  by  appellant, — ^namely,  ''The  judge  should  not  grant 
a  new  trial  merely  because  he  deems  the  verdict  excessive, 
unless  it  is  so  excessive  as  to  indicate  that  it  was  the  result  of 
passion  or  prejudice."  But  where  the  court  makes  the  order 
without  assigning  the  ground  on  which  it  was  made,  the  order, 
as  we  have  seen,  may  be  supported  upon  any  point  involved 
in  the  motion.  If  tiie  court  excludes  the  ground  of  insuffi- 
ciency of  the  evidence  by  direct  language,  and  the  record 
shows  a  conflict  of  evidence,  *'the  court,  upon  the  same  prin- 
ciple that  caused  it  to  affirm  an  order  granting  or  denying 
a  new  trial  upon  that  ground,  will  accept  the  conclusion  of  the 
trial  court  and  not  re-examine  the  evidence."  {Kaufman 
V.  Maier,  94  Cal.  269.)  That  the  evidence  is  insufficient  to 
justify  the  verdict  or  other  decision  is  a  ground  distinct  from 
that  of  damages  appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice,  and  the  court  may  grant  a 
new  trial  where  in  its  judgment  the  evidence  is  insufficient 
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to  justify  the  verdict  without  regard  to  the  question  as  to 
whether  the  verdict  was  the  result  of  passion  or  prejudice; 
and  ''as  the  granting  or  denying  a  motion  for  a  new  trial 
upon  the  ground  that  the  decision  or  verdict  was  contraiy  to 
the  evideDce  is  largely  within  the  discretion  of  the  trial  court, 
its  action  will  not  be  reversed  unless  its  discretion  in  this 
respect  has  been  abused,  whether  this  be  the  only  ground  upon 
which  the  motion  is  made  or  only  one  of  the  several  statutory 
grounds."  {People  v.  Flood,  102  Cal.  330.)  In  the  present 
case  there  was  a  conflict  upon  the  question  as  to  whether 
defendant  was  guilty  of  the  seduction  charged;  there  was 
conflict  as  to  the  previous  good  character  of  the  plaintiff  for 
chastity,  as  to  her  character  for  truth  and  veracity,  as  to  the 
evidence  touching  the  amount  of  damage, — ^plaintiff  testi- 
fying that  she  was  ruptured  and  her  attending  physician 
testifying  that  there  was  no  rupture.  Upon  the  record  before 
us  we  cannot  say  that  the  court  erred  in  making  the  order. 

3.  The  question  of  the  sufticiency  of  the  complaint  cannot 
be  considered  on  motion  for  new  trial  where  there  is  no  appeal 
from  the  judgment.  {Swift  v.  Occidental  Mining  Co.,  (Cal.) 
70  Pac.  470.)  Plaintiff  appealed  from  the  order  before  the 
ten  days  had  expired,  during  which  time  she  was  given  an 
option  to  remit  a  part  of  the  judgment,  and  by  so  doing  the 
order  would  have  stood  denied.  She  now  asks  that  if  the 
judgment  be  aiSrmed  ''that  this  court  designate  and  fix  in  its 
judgment  and  decision  a  reasonable  time  within  which  plain- 
tift'  may,  if  she  shall  desire  so  to  do,  make  such  remission  as 
specified  in  said  order  of  the  said  superior  court"  The  ap- 
peal, in  efl'ect,  was  a  refusal  by  plaintiff  to  remit  any  portion 
of  the  judgment  or  abide  by  the  terms  of  the  order,  and  was 
an  exercise  of  her  option. 

We  do  not  think  she  should  be  permitted  to  appeal  here  on 
the  assumption  that  she  had  all  to  gain  and  nothing  to  lose 
by  the  course  taken. 

It  is  advised  that  the  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McParland,  J.,  Lorigan,  J.,  Henshaw,  J. 
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[L.  A.  No.  1897.    In  Bank.— November  7,  1903.] 

KATHBEINE  TINGLET,  AppeUant,  v.  HABBISON  GRAY 
OTIS  et  al.,  Respondente. 

Obdbb  Ohamgino  PLiLcn  of  Tbial— Appeal — Insuffioixnt  Bboobd — Dia- 
MISSAL. — ^npon  appeal  from  an  order  ebanging  the  place  of  trial, 
where  a  bill  of  exeeptiona  settled  without  notice  has  been  stricken 
from  the  files  of  the  superior  court,  and  by  this  court  from  the  tran- 
script on  appeal,  leaving  nothing  but  the  notice  of  appeal  and  the 
clerk's  certificate  as  to  the  undertaking,  it  is  the  duty  of  this  court 
to  dismiss  the  appeal  of  its  own  motion,  without  considering  a  mo- 
tion to  dismiss  it  for  failure  of  appellant  to  serve  and  file  points 
and  authorities. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Supe- 
rior Court  of  San  Diego  County  granting  a  change  of  the 
place  of  trial.    N.  H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  B.  Hotchkiss,  and  P.  Shay,  for  Appellant 

Eugene  Daney,  Hunsaker  &  Britt,  and  D.  M.  Hammack, 
for  Respondents. 

VAN  DYKE,  J. — This  is  an  appeal  by  plaintiff  from  an 
order  granting  the  defendants'  motion  for  a  change  of  the 
place  of  trial  from  the  county  of  San  Diego  to  the  county  of 
Los  Angeles. 

Defendants  moved  to  dismiss  said  appeal  on  the  ground 
that  the  appellant  had  not  served  or  filed  printed  points 
and  authorities  within  thirty  days  after  the  filing  of  the  tran- 
script, as  required  by  the  rules  of  this  court.  That  motion 
was  argued  and  submitted  July  6,  1903.  Thereafter,  October 
19,  1903,  at  the  Los  Angeles  term  of  court,  respondents,  pur- 
suant to  notice  given,  moved  to  strike  from  the  printed  tran- 
script that  portion  purporting  to  be  a  bill  of  exceptions 
settled  by  the  lower  court,  on  the  ground  that  the  bill  of  ex- 
ceptions was  presented  and  settled  without  notice,  and  that 
since  the  filing  of  the  transcript  said  superior  court  had  can- 
celed the  certificate  of  allowance,  and  stricken  the  bill  of 
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exceptions  from  the  files  of  the  lower  court,  which  motion  was 
by  this  court,  on  October  20th,  granted. 

The  bill  of  exceptions  having  been  stricken  from  the  tran- 
script, nothing  remains  before  this  court  except  the  notice  of 
appeal  and  the  certificate  of  the  clerk  of  the  court  below 
that  an  undertaking  on  said  appeal  in  due  form  had  been 
filed.  Without  considering  the  motion  to  dismiss,  based  upon 
the  technical  ground  of  failure  on  the  part  of  the  appellant 
to  serve  printed  points  and  authorities,  it  would  be  the  duty 
of  the  court  of  its  own  motion,  in  the  present  condition  of  the 
record,  to  dismiss  the  appeal;  and  it  is  so  ordered. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  McFarland,  J.,  ani 
Beatty,  C.  J.,  concurred. 


[8.  P.  No.  3718.    In  Bank.— November  16,  1908.] 

In  the  Matter  of  the  Estate  of  JAMES  CAMPBELL,  De- 
ceased. 

Estates  of  Deceased  Persons — Decree  or  Distribution — Disohaboi 
OF  Administeatrix — Tims  fob  Appeal — Dismissal. — The  time  for 
an  appeal  from  probate  orders,  judgments,  and  decrees  is  limited 
by  section  1715  of  the  Code  of  Civil  Procedure  to  sixty  days  from 
the  date  of  entry.  This  court  has  no  jurisdiction  of  appeals  from 
a  decree  of  distribution  or  from  a  decree  of  final  discharge  of  an 
administratrix,  taken  more  than  sixty  days  after  their  entry;  and 
such  appeals  will  be  dismissed. 

MOTION  to  dismiss  appeals  from  a  decree  of  distribution 
of  the  Superior  Court  of  Santa  Clara  County  and  from  a 
decree  discharging  an  administratrix  with  the  will  annexed. 
M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Gear,  Charles  W.  Slack,  and  J.  J.  Dunne,  for  Ap- 
pellant. 

The  decree  of  distribution  appealed  from  in  this  case  by 
heirs  of  the  decedent  is  a  final  judgment  for  the  direct  pay- 
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ment  of  money  to  trustees  under  the  will,  in  pursuance  of  a 
trust  which  is  void  in  its  creation,  as  suspending  the  power 
of  alienation  beyond  heirs  in  being.  (Estate  of  Walkerly^ 
108  Cal.  627,  657-658.*)  It  is  a  **  final  judgment  in  a  special 
proceeding,"  within  the  express  terms  of  section  939  of  the 
Code  of  Civil  Procedure,  and  is  appealable  as  such  within  six 
months  from  the  date  of  entry.  Section  1715  should  be  con- 
strued, in  principle,  as  applicable  only  to  appeals  in  probate 
proceedings  which  are  not  from  final  judgments ;  and  any  case 
to  the  contrary  should  be  overruled.  Construction  should 
favor  the  right  of  appeal.  (Appeal  of  Houghton,  42  Cal.  51, 
52;  San  Francisco  v.  Certain  Real  Estate^  42  Cal.  518;  Con* 
verse  v.  Burrows,  2  Minn.  229 ;  Pearson  v.  Love  joy,  53  Barb. 
407.)  Statutes  and  the  code  are  to.  be  construed  so  as  to  give 
effect  to  each  part.  {Chever  v.  Hazen,  5  Cal.  169 ;  San  Fran- 
cisco V.  Hazen,  31  Cal.  412 ;  Langenour  v.  French,  34  Cal.  92 ; 
Lates  V.  Salmon,  35  Cal.  576  ;*  People  v.  Southwell,  46  Cal. 
141 ;  McOary  v.  Pedrorena,  58  Cal.  91.) 

C.  T.  Bird,  for  Respondent 

The  appeals  must  be  dismissed.  (Code  Civ.  Proc,  sec. 
1715 ;  Estate  of  Wiard,  83  Cal.  619,  and  cases  in  which  it  is 
cited ;  In  re  Walkerly,  94  Cal.  353 ;  In  re  Backus,  95  Cal.  672 ; 
In  re  Heldt,  98  Cal.  553;  In  re  Smith,  98  Cal.  639;  Estate  of 
Wittmeier,  118  Cal.  256.) 

THE  COURT. — Decrees  were  entered  herein  making  final 
distribution  in  February,  1903,  and  discharging  the  adminis- 
tratrix with  the  will  annexed  in  April,  1903.  Notices  of  ap- 
peal from  these  decrees  were  served  August  15th  following, — 
more  than  sixty  days  after  their  entry.  Respondent  moves  to 
dismiss  the  appeals  upon  the  ground  that  the  notices  were  not 
served  in  time. 

The  motion  must  be  granted.  The  time  for  appealing  from 
probate  orders,  judgments,  and  decrees  is  limited  by  section 
1715  of  the  Code  of  Civil  Procedure  to  sixty  days  from  date 
»f  entry,  and  this  court  has  no  jurisdiction  of  an  appeal  at- 
tempted after  the  lapse  of  that  time.  The  decisions  to  this 
effect  are  numerous,  and  the  language  of  the  statute  is  plain. 


149  Am.  St.  Bep.  97,  and  note.         >95  Am.  Dee.  139. 
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(See  Estate  of  Wiard,  83  Cal.  619,  and  the  nnmerous  caseB 
in  which  that  decision  has  been  cited  and  followed.) 
The  appeals  are  dismissed. 


fSac.  No.  1017.    Department  One.— November  20,  1903.] 

KATE  BOBIES,  AppeUant,  v.  UNION  BUILDING  AND 
LOAN  ASSOCIATION,  and  T.  W.  O'NEIL  and 
L.  HEILBBON,  as  its  Trustees  and  Receivers,  Respond- 
ents. 

BT7nj>iNo  AND  Loan  Association — Attachmxnt  Lden — Bepobt  of 
Commissioners  to  Attoenbt-General — Subsequent  Action. — The 
property  of  a  building  and  loan  association  is  subject  to  attach- 
ment by  any  creditor  thereof,  at  any  time  prior  to  the  commence- 
ment of  an  action  by  the  attorney-general  to  enjoin  it  from  doing 
business;  and  the  lien  of  an  attachment  upon  its  real  estate  is  not 
affected  by  a  prior  report  of  the  commissioners  to  the  attorney-gen- 
eral that  the  association  was  doing  business  in  an  unsafe  manner. 

Id. — Subsequent  Possession  or  Becettebs — Existing  Liens  not  At- 
veoted. — The  subsequent  possession  of  receivers  appointed  by  the 
court  cannot  affect  the  existing  lien  of  the  attachment.  The  ap- 
pointment of  a  receiver  works  no  injury  to  the  least  right  of  any 
one;  but  the  receiver  is  the  hand  of  the  law,  which  preserves  and 
enforces  rights,  and  never  destroys  them.  The  receiver's  possession 
is  subject  to  all  valid  and  existing  liens  upon  the  property  at  the 
time  of  his  appointment. 

APPEAL  from  an  order  of  the  Superior  Court  of  Saen^ 
mento  County  dissolving  an  attachment.  J.  W.  Hughes, 
Judge. 

The  facts  are  stated  in  the  opinion. 

M.  S.  Wahrhaftig,  for  Appellant 

A.  M.  Johnson,  and  Devlin  &  Devlin,  for  R€Si)ondent8. 

HATNES,  C. — ^Plaintiff  appeals  from  an  order  dissolving 
her  attachment  levied  upon  real  estate  of  the  said  association 
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in  her  action  upon  a  money  demand.  The  transcript  con- 
tains a  bill  of  exceptions.  There  is  no  controversy  as  to 
the  material  facts  relating  to  the  validity  of  the  attachment. 

On  December  14,  1897,  the  state  board  of  commissioners 
of  building  and  loan  associations  made  an  investigation  of  the 
affairs  and  condition  of  the  defendant  Union  Building  and 
lioan  Association,  a  corporation,  and  on  January  24,  1898, 
reported  to  the  attorney-general  that  said  association  was 
''transacting  an  unsafe  business,"  and  on  January  26th,  noti- 
fied the  association  that  it  had  so  reported  to  the  attorney- 
general.  On  February  7,  1898,  that  officer,  on  behalf  of  the 
people,  commenced  an  action  against  said  association,  pur- 
suant to  the  provisions  of  the  act  creating  said  board  of 
commissioners  (Stats.  1893,  p.  229),  and  on  February  24, 
1898,  judgment  was  entered  enjoining  the  said  association 
from  the  further  transaction  of  business,  and  appointing  a  re- 
ceiver. Upon  appeal  this  court  affirmed  the  judgment,  ex- 
cept as  to  the  appointment  of  the  receiver,  and  as  to  said  ap- 
pointment the  judgment  was  reversed.  (People  v.  Unioti 
Banking  Assn.,  127  Cal.  400.)  Afterwards,  in  an  action 
brought  by  a  member  of  the  association,  the  defendants  O'Neil 
and  Heilbron  were  appointed  trustees  and  receivers  to  liqui- 
date the  business  and  affairs  of  the  association,  and  it  was 
upon  their  motion  that  plaintiff's  attachment  was  dissolved. 

The  action  in  which  said  attachment  was  issued  was  brought 
by  plaintiff  on  January  21,  1898,  and  the  attachment  was 
levied  January  31,  1898,  on  real  estate  of  the  defendant  asso- 
ciation. The  association  had  suspended  business  in  Decem- 
ber, 1897. 

The  only  grounds  upon  which  respondents  rely  to  sustain 
the  action  of  the  court  in  dissolving  appellant's  attachment, 
have  their  basis  in  the  examination  of  the  affairs  and  condi- 
tion of  the  association  by  the  state  board  of  commissioners, 
and  their  report  to  the  attorney-general  thereof,  and  the  ac- 
tion of  the  court  taken  upon  his  complaint  under  the  provi- 
sions of  said  act  of  1893,  creating  said  board  of  commission- 
ers. 

Said  report  of  the  board  of  commissioners  to  the  attorney- 
general  is  as  follows : 

''The  Union  Building  and  Loan  Association  of  Sacramento 
is  conducting  its  business  in  an  unsafe  manner,  such  as  to 
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render  its  farther  proceeding  hazardous  to  the  public  and  to 
those  having  funds  in  its  custody." 

Said  examination  was  made  (or  commenced)  December  14, 
1897,  but  no  report  was  made  to  the  attorney-general  until 
January  24,  1898,  and  appellant's  action  was  commenced 
three  days  before  that  date,  and  her  attachment  was  issued 
and  levied  seven  days  before  his  complaint  was  filed.  But 
the  length  of  time  that  elai)6ed  after  the  levy  of  the  attach- 
ment before  said  action  was  commenced  by  the  attorney-gen- 
eral is  immaterial,  since  the  property  of  the  association  re- 
mained subject  to  attachment  or  execution  at  least  until  the 
conmiencement  of  that  action.  Whether  it  remained  so  liable 
until  its  sequestration  by  the  appointment  of  a  receiver  need 
not,  in  this  case,  be  considered.  But  neither  the  appointment 
of  a  receiver  in  that  case  nor  the  subsequent  appointment  of 
respondents  Heilbron  and  O'Neil  as  receivers  affects  the  lien 
of  appellant  acquired  before  the  action  was  commenced.  In 
Lanz  V.  Fresno  etc.  Bank,  125  Gal.  458,  it  is  said:  ''In  this 
case  it  nowhere  appears  that  any  proceedings  have  ever  been 
taken  by  the  bank  commissioners  and  the  attorney-general 
resulting  in  the  judicial  declaration  contemplated  by  the 
Banking  Act;  and  until  such  action  is  taken,  the  bank's  legal 
status  as  to  its  creditors  is  not  changed.  .  .  .  We  conclude 
that  in  the  absence  of  the  judicial  declaration  contemplated 
by  the  Banking  Act,  the  right  of  action  against  the  bank  by 
creditors  stands  exactly  as  though  its  doors  had  never  been 
closed  and  its  business  was  progressing  in  the  usual  and  ordi- 
nary channels." 

Von  Roun  v.  Superior  Court,  58  Cal.  358,  arose  under  the 
Insolvency  Act  (Stats.  1880,  p.  82).  In  that  case  it  appeared 
that  an  order  directing  the  sheriff  to  take  charge,  etc.,  was 
made  on  January  4,  1881.  Von  Roun  had  brought  suit  and 
procured  a  writ  of  attachment  therein  to  be  levied  on  certain 
property  by  the  sheriff,  and  on  the  8th  the  sheriff  was  orderetl 
to  turn  over  to  the  receiver  the  attached  property  then  in  his 
hands.  This  court  said:  ''It  seems  to  be  the  impression  of 
counsel  for  the  applicants  for  the  writ  of  review  that  they 
have  a  lien  acquired  by  the  levy  of  the  writ  of  attachment  on 
the  property  seized  which  will  be  lost  if  the  property  is 
turned  over  to  the  receiver.  This  is  an  entire  misapprehen- 
sion of  the  law.    The  appointment  of  a  receiver  works  no  in- 
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jury  to  the  least  right  of  any  one.  It  would  be  strange  if  it 
did.  The  receiver  is  the  hand  of  the  law,  and  the  law  con- 
serves and  enforces  rights — never  destroys  them.  His  ap- 
pointment determines  no  right,  and  in  no  way  affects  the  title 
of  any  party  to  the  property  in  litigation"  (citing  numerous 
cases).  ''If  the  applicants  have  any  lien  the  receiver  holds 
the  property  subject  to  such  lien  as  fully  as  did  the  sheriff; 
and  if  such  property  is  sold  by  the  receiver,  whatever  lien  ex- 
ists  attaches  to  the  proceeds." 

In  High  on  Receivers  (see.  138),  it  is  said:  ''It  is  impor- 
tant to  observe  that  the  receiver's  possession  is  subject  to  all 
valid  and  existing  liens  upon  the  property  at  the  time  of  his 
appointment,  and  does  not  divest  a  lien  previously  obtained 
in  good  faith." 

Respondents  rely,  however,  upon  the  case  of  Crane  v.  Pact- 
fie  Bank,  106  Cal.  64,  where  this  court  aflSrmed  an  order  dis- 
solving  an  attachment  levied  upon  the  assets  of  the  bank  by 
Crane,  a  creditor  who  was  a  depositor.  That  case  involved 
a  construction  of  the  Bank  Commissioners'  Act,  which  in 
some  of  its  features  is  similar  to  the  act  creating  the  board  of 
commissioners  of  building  and  loan  associations ;  but  the  two 
acts  are  materially  different,  not  only  as  to  the  powers  and 
duties  of  the  respective  boards,  but  as  to  the  character  and 
importance  of  the  coiporatious  to  which  they  relate. 

In  People  v.  Superior  Court,  100  Cal.  114,  speaking  of  sec- 
tion 11  of  the  Bank  Commissioners'  Act,  it  was  said:  "We 
have  no  doubt  that  this  section  was  intended  by  the  legisla- 
ture to  provide  for  every  case  involving  the  winding  up  of 
the  business  of  a  banking  corporation,  and  that  it  necessarily 
supersedes  the  provisions  of  the  Insolvent  Act  of  1880,  so  far 
as  this  class  of  corporations  is  concerned."  And  again, 
**The  statute  is  essentially  one  of  bankruptcy  in  relation  to 
this  class  of  corporations."  Under  said  act  said  bank  com- 
missioners are  constantly  charged  with  the  duties  of  examina- 
tion, and  of  a  limited  direction  during  the  business  life  of  the 
bank  and  the  supervision  of  its  liquidation  when  its  life  ends 
in  insolvency.  The  commissioners  of  building  and  loan  asso- 
ciations have  no  similar  power  except  that  of  examination 
and  reporting  to  the  attorney-general. 

It  is  not  necessary,  however,  to  enlarge  upon  the  distinc- 
tions between  the  x>owers  and  duties  of  these  two  boards,  since 
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the  legislature  has  given  an  emphatic  expression  upon  th«! 
Bubject  since  the  case  of  Crane  v.  Pacific  Bank,  106  Cal.  61, 
was  decided. 

The  Bank  Commissioners'  Act  was  passed  in  1878  (Stats 
1877-1878,  p.  740),  and  was  amended  March  10,  1887,  (State. 
1887,  p.  90,)  and  tne  said  amended  act  was  in  force  when 
Crane  v.  Pacific  Bank,  106  Cal.  64,  was  decided.  The  act 
creating  the  board  of  commissioners  of  building  and  loan  as- 
sociations was  enacted  March  23,  1893,  (State.  1893,  p.  229,) 
section  9  of  which  act  corresponded  in  some  material  respecte 
to  section  11  of  the  Bank  Commissioners'  Act.  The  last- 
named  act  was,  however,  again  amended  March  26,  1895, 
(State.  1895,  p.  172,)  and  section  11  of  the  amended  act  con- 
tains, among  others,  the  following  provision:  ''The  issuance 
of  the  injunction  hereinabove  provided  for  shall,  by  opera- 
tion of  law,  dissolve  any  and  all  attachmente  levied  upon  any 
property  of  such  corporation  within  one  month  next  preced- 
ing the  date  of  notification  of  the  commissioners  to  the  attor- 
ney-general, as  provided  for  in  this  section,  and  no  attach- 
ment or  execution  shall,  after  the  issuance  of  such  injunction, 
and  during  the  process  of  liquidation  hereinafter  provided 
for,  be  levied  upon  any  property  of  said  corporation,  nor 
shall  any  lien  be  created  thereon." 

On  the  same  day  (March  26,  1895),  the  act  creating  said 
board  of  commissioners  of  building  and  loan  associations  was 
also  amended,  but  section  9  of  that  act  was  unchanged,  nor 
was  there  in  the  act  so  amended  any  provision  such  as  that 
above  quoted,  nor  any  prohibition  against  acquiring  liens 
upon  the  property  of  such  associations  by  attachment  or  oth- 
erwise. These  amendmente,  passed  by  the  same  legislature, 
on  the  same  day,  and  doubtless  considered  by  the  same  com- 
mittee, we  think  conclusively  show  the  legislative  intent  to 
leave  the  property  of  such  associations  subject  to  attachment 
and  other  liens  acquired  prior  to  the  commencement  of  the 
action  by  the  attorney-general.  The  act  gives  no  effect  to  the 
examination  made  by  the  board  of  commissioners.  The 
board  cannot  give  any  order  or  direction  to  the  corporation, 
nor  give  notice  of  the  condition  of  the  association  to  creditors, 
nor  is  it  compulsory  upon  the  attorney-general  to  bring  suit. 
If  respondente'  contention  is  sound,  until  suit  is  brought  the 
association  may  continue  ite  business,  borrow  money,  contract 
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debts,  sell  its  property,  though  insolvent,  while  a  creditor  is 
denied  the  right  to  resort  to  the  writ  of  attachment  to  secure 
pa3^inent  of  his  just  demands.  It  is  well  settled  that  the  prop- 
erty of  insolvent  private  corporations  is  subject  to  attach- 
ment— a  fact  distinctly  recognized  by  the  amended  Bank 
Commissioners*  Act — and  we  see  no  ground  to  distinguish  be- 
tween building  and  loan  associations  and  other  private  cor- 
porations in  this  regard  in  the  absence  of  a  statute  creating 
a  distinction  either  by  express  provisions  or  by  necessary 
implication. 

It  follows  that  the  real  estate  attached  by  appellant  is 
charged  in  the  hands  of  the  receiver  with  her  attachment 
lien,  and  that  the  order  dissolving  the  attachment  should  be 
reversed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[8ae.  No.  1182.    Department  One.— November  20,  1903.] 

KATE  BORIES,  Claimant,  Appellant,  v.  UNION  BUILD- 
ING AND  LOAN  ASSOCIATION,  T.  W.  O'NBIL,  and 
L.  HEILBRON,  Receivers  and  Trostees,  HERMAN 
STEINMAN  et  al..  Creditors,  and  J.  C.  DEVINB, 
Stockholder-Plaintiff,  Respondents. 

BunoiNG  AND  Loan  Association — ATTAOHifSNT  Lixn — Oosrs — iNjmro- 
TiON— PxnnoN  or  Stoobcholdeb^-Bzcsivsbs. — ^An  attachment  upon 
a  note  of  a  building  and  loan  association,  levied  upon  its  land 
before  the  commencement  of  an  injunction  suit  by  the  attorney- 
general  to  restrain  its  business,  creates  a  TaKd  lien  for  the  amount 
of  the  note  and  costs  of  suit,  which  is  not  affected  bj  the  injunction 


80  BoRiES  V.  Union  Buildino  etc.  Assn.     [141  Cai. 

suit;  and  subsequent  recdvera  appointed  upon  petition  of  a  stoek- 
holder  of  the  assoeiation  to  wind  up  its  bntinees,  took  the  attached 
property  charged  with  the  Uen  of  the  attachment. 

Id.— Sals  of  Attached  Propxbtt— Lun  xtpon  Pboosbds— Pbo  Rata 
Distribution. — Upon  a  sale  of  the  attached  propertj  hj  the  receiT- 
ers,  the  proceeds  were  still  charged  with  the  lien  for  the  amount  of 
the  note  and  costs  of  the  attachment  suit,  and  must  be  applied  bj 
the  receivers  in  payment  thereof  in  foil,  if  sufficient ;  and  the  claim- 
ant of  the  lien  can  only  be  made  to  share  with  onseenred  creditors 
in  a  pro  rata  distribution  of  assets,  at  to  the  amoont  of  any  unsa- 
eured  deficiency. 

Id. — IicpBOPXB  DiSTiNCTxoN  AB  TO  CLAIMS — ^Moiorr  LoANXD-— Non  fOS 
Debt — Ebbonious  Judombnt. — There  is  no  ground  for  the  dittiiio- 
tion  in  the  judgment  of  the  superior  court  in  allowing  claims  in 
full  for  "cash  money  loaned ''  to  the  association,  and  in  rejecting 
the  validity  of  the  attachment  levy  of  appellant  upon  a  note  given 
in  discharge  of  a  debt  or  liability  of  the  association  for  a  given 
sum,  due  for  the  surrender  of  stock  worth  the  £aoe  value  of  the  note, 
and  ordering  the  note  paid  pro  rata  with  other  creditors,  after  full 
satisfaction  of  all  claims  for  cash  mon^  loaned  to  the  corporation. 
The  court  was  not  justified  in  putting  all  claims  for  money  loaned 
in  a  preferred  class  to  be  paid  in  fulL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

M.  S.  Wahrhaftig,  for  Appellant 

A.  M.  Johnson,  for  Thomas  W.  0*Neil,  Receiver,  Respond- 
ent. 

Devlin  &  Devlin,  for  L.  Heilbron,  Receiver,  Respondent 

Hiram  W.  Johnson,  for  PlaintifF-Respondent 

H.  C.  Ross,  Hinkson  &  Elliott,  Prewett  &  Henderson,  R 
Platnauer,  A.  L.  Shinn,  A.  E.  Miller,  Prank  Brown,  W.  A 
Gett,  and  Isaac  Joseph,  for  various  Creditors,  Respondents. 

HAYNES,  C— This  is  an  appeal  by  Kate  Bones  from 
parts  of  a  judgment  entered  in  the  above-entitled  action,  or 
proceeding,  taken  upon  the  judgment-roll  and  bill  of  excep- 
tions. 
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Appellant,  on  January  21, 1898,  commenced  an  action  upon 
a  promissory  note  executed  by  said  building  and  loan  associa- 
tion in  1896,  and  in  said  action  on  January  31,  1898,  attached 
real  estate  of  said  defendant.  On  February  7,  1898,  in  an 
action  commenced  by  the  attorney-general,  said  association 
was  found  to  be  insolvent,  and  was  enjoined  from  the  further 
transaction  of  business,  and  a  receiver  was  appointed.  On 
appeal  that  part  of  the  judgment  appointing  a  receiver  was 
reversed.  (People  v.  Union  Building  and  Loan  Assn.,  127 
Gal.  400.)  After  said  reversal,  upon  the  petition  of  a  stock- 
holder, receivers  were  appointed. 

Afterwards,  pursuant  to  an  order  of  the  court  requiring 
claimants  to  present  their  claims  for  adjudication,  appellant 
presented  her  claim,  for  the  amount  due  on  the  obligation 
sued  upon  and  costs.  Appellant  presented  her  claim,  reserv- 
ing,  however,  all  rights  under  her  attachment;  and  upon 
the  hearing  of  her  claim  the  court  found  the  execution  and 
delivery  of  the  note,  that  it  was  executed  in  consideration 
of  a  valid  claim  against  the  association,  that  at  the  time 
her  action  was  brought,  and  the  attachment  levied,  the  de- 
fendant corporation  was  being  investigated  by  the  board  ')f 
commissioners,  and  was  found  by  said  board  to  be  conduct- 
ing an  unsafe  business,  that  the  attorney-general  brought 
an  action  against  the  corporation,  and  in  said  action  an  order 
was  made  enjoining  it  from  continuing  its  business,  and  ap- 
pointing a  receiver  to  wind  up  its  affairs. 

As  conclusions  of  law,  the  court  found  her  claim  for 
principal  and  interest  to  be  valid;  that  she  should  be  paid 
said  sum  of  fifteen  hundred  dollars  with  interest,  "in  the 
course  of  liquidation  pro  rata  with  other  creditors,  after  pay- 
ment in  full  for  claims  against  said  defendant  corporation 
for  cash  money  loaned  to  said  corporations,  and  that  said  at- 
tachment was  illegally  levied  and  therefore  void,  and  that 
claimant  is  not  entitled  to  costs  incurred  in  her  said  action,*' 
and  judgment  was  entered  accordingly.  This  appeal  is  taken 
by  Kate  Bories,  the  claimant,  from  so  much  of  said  judgment 
as  disallows  the  costs  of  her  said  action  amounting  to  $13.25, 
and  from  that  part  which  directs  the  receivers  to  pay  her 
claim  **pro  rata  with  other  creditors  after  full  satisfaction 
of  all  claims  for  cash  money  loaned  to  said  defendant  corpora- 
tion.'* 

GXLL  OaL— 6 
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Prior  to  the  entry  of  this  judgment  appellant's  said  attach- 
ment was  dissolved  upon  motion  of  the  receivers.  Appellant 
here,  Eate  Bories,  in  due  time  appealed  from  that  order,  and 
upon  the  hearing  in  this  court  the  order  dissolving  the  attach- 
ment was  reversed.  (See  Baries  v.  Union  Building  and  Loan 
Assn.,  ante,  p.  74,  this  day  decided.) 

1.  Appellant's  attachment  being  valid,  and  her  said  action 
authorized  and  unreversed,  her  costs  were  secured  by  the  at^ 
tachment,  and  should  be  paid  in  full  from  the  proceeds  of  the 
sale  of  the  attached  property,  her  daim  for  costs  standing, 
in  that  respect,  with  the  judgment  for  $1,807.50,  allowed 
upon  her  claim  upon  the  promissory  note. 

2.  The  remaining  part  of  the  judgment  from  which  this  ap* 
peal  is  taken  is  also  erroneous.  Her  attachment  lien  was  un- 
affected by  the  appointment  of  the  receivers.  The  property 
attached  came  into  their  hands  charged  with  the  lien  of  the 
attachment,  and  when  sold  by  them  the  proceeds  are  still 
charged  with  the  Uen,  and  must  be  applied  by  the  receivers 
in  payment  of  appellant's  claim.  (See  Bories  v.  Union 
Building  and  Loan  Assn,,  ante,  p.  74,  this  day  decided,  and 
authorities  there  cited.) 

If  the  proceeds  of  the  attached  property  are  sufficient,  her 
claim  must  be  paid  in  full.  If  insufficient,  the  remainder 
thereof  will  stand  as  an  unsecured  claim  and  share  in  a  pro 
rata  distribution  of  the  assets. 

3.  Nor  can  we  see  any  ground  for  the  distinction  made 
by  the  court  between  "claims  for  cash  money  loaned"  and 
the  claim  of  appellant  concerning  which  claim  the  couit 
found :  "That  the  said  note  was  executed  for  and  in  considera- 
tion of  a  valid  claim  of  said  assignor  [Joseph  Bories,  to  whom 
the  note  was  made]  against  said  defendant  corporation  for  the 
surrender  of  a  certificate  of  shares  of  stock  in  the  said  corpora- 
tion duly  appraised  and  estimated  to  be  worth  the  face  value 
of  the  said  note."  We  see  no  distinction  in  the  character  or 
consideration  of  a  note  given  in  discharge  of  a  debt  or  liabil- 
ity against  the  maker  for  a  given  amount  of  money  and  a 
note  or  obligation  for  the  same  amount  for  "cash  money*' 
loaned.  Besides,  the  effect  of  this  part  of  the  judgment 
would  be,  that  creditors  whose  claims  are  for  money  loaned 
would  be  put  in  a  preferred  class  and  paid  in  full,  and  the 
remaining  creditors  would  share  pro  rata  in  any  balance  that 
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might  remain  after  the  claims  of  the  preferred  class  shonld 
be  paid  in  full. 

Counsel  for  respondents  do  not  cite  us  any  statute  or  au- 
thorities sustaining  this  part  of  the  judgment,  and  barely  al- 
lude to  it  in  the  briefs.  It  is  clear  that  the  findings  do  not 
justify  or  sustain  the  judgment  as  to  the  parts  appealed 
from,  and  as  to  such  parts  the  judgment  should  be  reversed, 
with  directions  to  amend  the  judgment  by  an  order  to  the 
receiver  to  apply  the  proceeds  of  the  sale  of  the  attached 
property  to  the  payment  of  appellant's  said  claim  in  full,  if 
it  be  sufficient  to  do  so,  and  if  it  be  insufficient,  that  as  to  the 
deficiency  she  share  pro  rata  with  the  unsecured  creditors. 

Cooper,  C,  and  Smith,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  it  is  ordered 
that  the  judgment  as  to  the  parts  appealed  from  be  reversed, 
and  that  an  order  be  made  by  the  court  below  directing  the 
receivers  to  apply  the  proceeds  of  the  property  attached  by 
appellant  to  the  payment  of  her  claim  in  full,  if  it  be  sufficient 
to  do  so,  and  if  it  be  insufficient,  that  as  to  the  deficiency  she 
share  pro  rata  with  the  unsecured  creditors. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[L.  A.  No.  1142.    Department  Two.— November  20,  1903.] 

NELLIE  SWETT,  Respondent,  v.  JOHN  A.  GRAY,  Ap- 

pellant. 

AonoN  FOB  Seduction — Sufkciknot  of  OoicFuimT — Chastity  of 
Plaintiff. — A  complaint  in  an  action  for  seduction,  which  alleges 
that  it  was  induced  solely  by  the  defendant's  promise  of  marriage, 
and  false  pretenses  of  great  love,  and  his  urgent  importunity,  to 
which  she  reluctantly  yielded,  and  that  she  was  then  a  minor, 
and  then  #a8  and  still  is  unmarried,  and  that  at  the  time  of  the 
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grievanees  cozDplained  of,  and  at  all  times  prior  thereto,  she  had 
been  chaste  and  yirtuous,  avers  with  sufficient  definiteness  that  she 
was  chaste  and  virtuous  at  the  time  of  the  actual  seduction. 

Id. — AvzB^vEvi:  of  Ability  and  Wiuingness  to  Mabbt  not  Bbqttibid. 
— Where  the  promise  of  marriage  was  only  one  of  the  means  made 
use  of  to  accomplish  the  minor's  seduction,  and  other  artifices  and 
pretenses  were  resorted  to  for  the  same  purpose,  the  complaint  need 
not  allege  her  ability  or  willingness  to  marry  the  defendant. 

Id.— Special  DBifUBiua — Misjoinder  of  Causes — Ambiguitt. — ^A  spe- 
cial demurrer  on  the  ground  that  the  complaint  misjoins  a  cause 
of  action  for  seduction  and  for  breach  of  a  contract  to  marry,  and 
for  ambiguity  and  uncertainty  as  to  whether  the  cause  of  action  is 
based  on  the  aUeged  seduction,  or  upon  the  alleged  contract  to 
marry,  or  upon  the  alleged  suffering  of  the  plaintiff,  was  properly 
overruled.  The  promise  of  marriage  is  merely  set  out  as  one  of  the 
inducements  of  the  seduction,  and  the  cause  of  action  and  prayer 
for  damages  is  solely  for  the  alleged  seduction,  and  in  nj  sense  on 
a  contract  to  marry,  and  there  is  no  ambiguity  as  to  the  cause  of 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
ride  County.    Lucien  Shaw,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

Kendrick  &  Ejaott,  John  G.  North,  Byron  L.  Oliver,  Hart- 
ley Shaw,  Valentine  &  Newby,  and  Byron  Waters,  for  Ap- 
pellant. 

Gibson  &  Gill,  for  Respondent 

CHIPMAN,  C. — The  action  is  for  alleged  seduction,  ac- 
complished by  promise  of  marriage  and  other  inducements. 
The  cause  was  tried  to  a  jury,  and  plaintiff  had  the  verdict. 
Defendant  appeals  from  the  judgment  on  the  judgment-roll 
and  statement  of  the  case.  There  is  an  appeal  by  the  plain- 
tiff from  the  order  granting  a  new  trial,  L.  A.  No.  1120, 
which,  having  been  aflSrmed  November  6,  1903,  makes  it  un- 
necessary to  notice  the  numerous  alleged  errors  of  law  occur- 
ring at  the  trial,  specified  in  the  motion  for  a  new  trial. 

Defendant  interposed  a  demurrer  to  the  amended  com- 
plaint which  was  overruled,  and  he  now  insists  that  it  should 
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have  been  sustained.  Counsel  for  respondent  have  filed  no 
brief  in  support  of  their  pleading.  The  grounds  of  the  de- 
murrer are:  1.  Insufficiency  of  facts  alleged;  2.  Misjoinder 
of  a  cause  of  action  for  failure  to  carry  out  a  promise  to 
marry;  and  3.  Ambiguity  and  uncertainty,  in  that  it  is  not 
possible  to  ascertain  from  the  complaint  whether  the  cause 
of  action  is  based  on  the  alleged  seduction  or  upon  the  al- 
leged contract  to  mariy  referred  to,  or  because  of  the  al- 
leged suffering  of  plaintiff  in  consequence  of  the  illness  men- 
tioned in  the  complaint  as  attending  her  pregnancy. 

In  support  of  the  general  demurrer  it  is  contended  that 
it  is  an  essential  element  of  a  cause  of  action  of  this  character 
that  the  plaintiff  was  chaste  at  the  time  of  the  alleged  se- 
duction, and  that  without  an  allegation  to  that  effect  there  is 
no  cause  of  action  stated  (citing  Marshall  v.  Taylor,  98  Cal. 
55;^  People  v.  Krusick,  93  Cal.  79;  People  v.  Wallace,  100 
Cal.  613).  It  is  further  urged  that  the  complaint  is  fatally 
defective,  because  there  is  no  averment  of  plaintiff's  willing- 
ness to  marry  the  defendant  or  the  refusal  of  defendant  to 
marry  plaintiff.  The  complaint  contains  the  following  alle- 
gations: ''That  at  the  time  of  the  commission  of  the  griev- 
ances hereinafter  mentioned,  plaintiff  was  a  minor  under  the 
age  of  eighteen  years,  and  was  and  still  is  an  unmarrieJ 
female;  and  at  all  the  times  prior  thereto  had  been  chaste 
and  virtuous."  It  is  contended  that  the  complaint  alleges  a 
series  of  grievances,  and  that  the  allegation  only  alleges  chas- 
tity prior  to  this  series,  which  it  is  said  is  not  equivalent  to 
an  allegation  that  plaintiff  was  chaste  at  the  time  of  the  al- 
leged seduction.  The  complaint  alleges  that  about  May  30, 
1898,  defendant,  by  false  pretenses  of  his  love  for  plain- 
tiff, and  by  promises  to  marry  her,  and  by  urgent  and  per- 
sistent importunities,  induced  her  to  have  sexual  intercourse 
with  him;  **that  she  was  young  and  was  without  experience 
in  what  he  asked  her  to  do,  as  above  stated,  and  she  greatly 
loved  the  defendant,  and  by  reason  of  such  love  he  had  great 
influence  over  her,  and  she  fully  believed  that  he  would 
soon  marry  her  as  he  had  promised  to  do,  and  that  he  loved 
her  as  he  had  so  represented  to  her,  and  she  alleges  that  she 
had  no  information,  knowledge,  or  belief  to  the  contrary, 
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and  that  trusting  and  rdying  solely  upon  his  said  promise 
to  marry  her,  and  in  the  love  and  affection  he  professed  for 
her,  and  influenced  by  his  urgent  importunity,  she,  with 
great  reluctance,  consented  to  and  did  then  and  there  have 
sexual  intercourse  with  the  said  defendant/'  It  is  then  al- 
leged: ''That  the  said  defendant  on  divers  days  and  times 
thereafter,  up  to  and  including  on  or  about  the  fifth  day  ot 
September,  1899,  upon  the  representations  and  pretenses 
hereinbefore  set  out,  on  his  part,  and  which  representations 
and  pretenses  and  promise  of  marriage  plaintiff  relied  upon 
and  believed,  did  debauch  and  carnally  know  plaintiff;  and 
particularly  on  or  about  the  fifth  day  of  September,  1899, 
upon  the  pretenses  and  representations  aforesaid  made  and 
repeated  to  plaintiff,  upon  which  plaintiff  solely  relied  and 
believed,  and  while  plaintiff  was  still  a  minor  and  under  the 
age  of  eighteen  years,  to  wit,  of  the  age  of  seventeen  year) 
and  nine  months,  did  said  defendant  debauch  and  carnally 
know  plaintiff,  whereby  plaintiff  became  sick  and  pregnant 
with  child,"  etc.  Then  follow  allegations  of  the  falsity  '*of 
each  and  every  representation  made  by  the  defendant,"  and 
that  defendant  knowing  the  same  to  be  false,  made  the  same 
to  deceive  plaintiff  and  take  advantage  of  her  love  and  affec- 
tion for  him  and  induce  her  to  have  sexual  intercourse  with 
him;  **that  in  consequence  of  the  seduction  of  plaintiff  by 
the  defendant  as  aforesaid,  plaintiff  has  suffered  greatly  in 
her  health,"  etc.,  **to  her  damage,"  etc.  It  is  clear  from  the 
complaint  that  the  alleged  seduction  occurred  in  May,  1898, 
and  while  it  may  be  true  that  on  the  face  of  the  complaint 
it  appears  that  plaintiff  could  not  have  been  chaste  when  she 
subsequently  yielded  to  defendant's  importunities,  still  there 
is  an  allegation  **tbat  at  the  time  of  the  commission  of  the 
grievances  hereinafter  mentioned,  plaintiff  .  .  .  was  .  .  . 
and  at  all  the  times  prior  thereto  had  been  chaste  and  virtu- 
ous," and  this  certainly  included  the  time  of  the  actual  seduc- 
tion, and  we  think  was  sufficiently  definite. 

There  is  no  allegation  of  plaintiff's  ability  and  willingness 
to  marry  defendant.  It  is  conceded  by  appellant  that  in  a 
criminal  prosecution  for  seduction  a  promise  to  marry  made 
in  good  faith  which  was  not  fulfilled  is  no  defense  {PeopU 
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V.  Samonset,  97  Cal.  448),  and  it  is  also  conceded  that  in  a 
criminal  prosecution  seduction  is  not  excused  by  the  willing- 
ness of  the  seducer  to  marry  his  victim  and  her  unwillingness 
to  such  union,  but  it  is  urged  that  in  a  civil  action  for  seduc- 
tion the  same  reasoning  does  not  apply.  It  is  urged  that 
because  in  an  action  for  breach  of  promise  to  marry  an  alle- 
gation of  willingness  on  the  part  of  plaintijff  to  marry  the 
defendant  is  essential  {Hook  v.  Oeorge,  108  Mass.  324 ;  Ora- 
ham  V.  Martin,  64  Ind.  567) ,  so  must  it  be  in  an  action 
for  seduction.  Appellant  cites  no  authority  in  support  of 
this  contention,  and  we  do  not  think  it  can  be  the  law.  There 
might  possibly  exist  some  reason  in  the  position  where  the 
promise  of  marriage  was  the  sole  inducement,  and  the  plain- 
tiff was  of  age,  although  even  in  that  case  we  should  doubt 
it,  but  where  other  artifices  are  resorted  to,  and  promise  of 
marriage  is  but  one  of  the  means  used  by  defendant  to  ac- 
complish his  purpose,  it  would  certainly  not  be  so.  As  well 
might  it  be  said  that  defendant  in  fact  cherished  genuine  love 
and  affection  for  his  victim  when  he  so  represented  his  feeling 
to  her,  and  hence  that  would  excuse  him,  and  so  of  any  other 
of  the  inducements  which  brought  about  her  ruin.  In  a  se- 
duction case  it  may  sometimes  happen  that  the  victim  of  the 
seducer's  passions  may  awake  to  a  realization  of  his  un- 
worthiness  upon  finding  herself  pregnant,  and  that  her  for- 
mer love,  which  he  had  played  upon,  would  suddenly  turn 
to  hate.  Must  she  still  avow  willingness  to  marry  the  author 
of  her  disgrace  and  ruin,  or  be  foreclosed  the  scant  recom- 
pense the  law  affords  by  civil  action?  We  think  not.  She 
may  be  a  minor,  as  in  this  case,  and  incapable  of  contracting 
marriage.  Society  may  be  interested  in  the  criminal  aspect 
of  a  seducer's  conduct,  and  hence  the  reason  as  appellant 
suggests  for  the  rule  in  criminal  cases.  But  so  also  is  society 
interested  in  protecting  an  innocent  woman  from  forced  mar- 
riage with  her  betrayer.  As  in  a  criminal  case  for  seduction, 
so  in  a  civil  action,  the  law  will  not  impose  terms  so  repug- 
nant to  good  morals  and  so  obviously  unjust  to  the  innocent 
victim. 

There  is  no  merit  in  the  claim  that  there  is  a  misjoinder  of 
actions.  The  promise  of  marriage  is  set  out  as  one  of  the 
inducements  for  the  seduction,  and  not  otherwise,  and  the 
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prayer  for  damages  is  solely  for  the  alleged  seduction.  Nor 
do  we  think  there  is  any  ambiguity  in  this  regard.  Clearly 
the  action  is  based  solely  upon  the  alleged  seduction,  and  in 
no  sense  on  a  contract  to  marry.  We  think  the  demurrer  was 
rightly  overruled  The  judgment,  so  far  as  this  appeal  is 
concerned,  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed,  but  this  affirmance  does  not  affect  the  order 
granting  a  new  trial,  which  has  been  affirmed,  and  which 
vacates  the  judgment. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[Crim.  No.  1025.     Department  One. — November  21,  1903.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  L.  COLE,  Ap- 
pellant. 

Cbiminax  Law — Grand  Labceky — Theft  of  Carpets — Evtoencb — 
FALSEnooD  OP  Defendant — Consciousness  of  Guilt. — Upon  a  pros- 
ecution for  grand  larceny,  in  stealing  carpets  belonging  to  a  furni- 
ture company,  where  it  is  proved  that  defendant,  while  acting  as 
shipping  clerk  for  the  company,  delivered  the  carpets  to  one  B.  at 
the  back  door  of  the  store,  at  six  o  'clock  in  the  morning,  evidence  is 
admissible  to  show  that  soon  after  the  company  discovered  the  loss 
of  the  carpets  the  defendant,  when  confronted  with  B.,  who  recited 
the  facts,  denied  the  delivery  of  the  carpets  to  B.,  and  dechired  that 
he  did  not  know  B.  Deception,  falsehood,  and  fabrication  as  to  the 
facts  of  the  case  are  admissible  on  the  same  theory  as  flight  and 
eoneealment  of  the  person  charged  with  crime,  as  tending  to  show 
eonsciousness  of  guilt  and  criminal  intent. 

Id. — Qknkbull  Objection  to  Question — Reasons  for  Arrest — Matter 
OF  Hearsay  and  Argument — Waiver  of  Specific  Objection — Ap- 
peal.— A  general  objection  to  a  question  asked  from  a  representa- 
tive of  the  furniture  company  as  to  his  reasons  for  arresting  the 
defendant,  on  the  ground  that  it  was  irrelevant,  incompetent,  and 
hearsay,  was  properly  overniled,  as  it  could  not  be  anticipated  that 
the  answer  would  contain  objectionable  matter,  and  where  matter 
of  knowledge  was  stated  and  also  matter  of  hearsay,  and  argumenta- 
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tWe  statements  mingled  with  declarations  as  to  his  suspicions, 
which  were  given  without  further  specific  objection,  or  any  motion 
made  to  strike  out  the  objectionable  matter,  objection  thereto  is 
fraived,  and  cannot  be  urged  upon  appeal  for  the  first  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    F.  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  J.  Ouilfoyle,  Jr.,  and  Robert  Ferral,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  Lewis  F.  Byington,  Dis- 
trict-Attorney, for  Respondent 

QRAY,  C. — ^Defendant  was  convicted  of  grand  larceny, 
and  appeals  from  the  judgment  and  order  denying  him  a 
new  trial. 

1.  The  defendant  was  in  the  employ  of  the  Indianapolis 
Furniture  Company's  store,  in  the  city  of  San  Francisco,  in 
the  capacity  of  assistant  shipping  clerk,  and  occasionally 
made  sales  for  his  employer.  The  evidence  introduced  by 
the  prosecution  tended  to  show  that  on  the  morning  of  March 
19,  1901,  at  about  half -past  six  o'clock,  the  defendant  at  the 
back  door  of  said  store  delivered  to  one  Burke  ten  rolls  of 
carpet  belonging  to  the  Indianapolis  Furniture  Company,  of 
the  value  of  about  three  hundred  and  fifty  dollars.  In  addi- 
tion to  this  evidence,  the  prosecution,  against  the  objection  ot 
defendant,  was  permitted  to  show  that  soon  after  the  dis- 
covery of  the  loss  of  the  property  the  defendant,  on  being 
confronted  with  Burke,  and  in  response  to  a  recital  to  him 
by  said  Burke  of  the  facts  showing  the  removal  and  delivery 
of  the  carpets  to  said  Burke,  denied  the  fact  of  delivery,  and 
declared  that  he  did  not  know  Burke.  This  denial  of  defend- 
ant we  think  was  competent  and  proper  evidence  to  go  to  the 
jury  for  what  it  was  worth.  If  the  jury  believed  that  defend- 
ant delivered  the  property,  as  disclosed  by  the  testimony  of 
some  three  witnesses,  then  the  fact  that  defendant  denied 
the  delivery  was  a  circumstance  tending  to  show  that  the 
delivery  was  not  made  innocently  in  his  capacity  as  a  sales- 
man, but  with  intent  to  steal  the  property.  If  he  had  deliv- 
ered the  property  innocently,  the  most  natural  thing  for  him 
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to  have  done  was  to  tell  the  truth  about  it.  If  he  intended 
to  steal  it,  the  most  natural  thing  for  him  to  do  when  ques- 
tioned about  it  was  to  lie  concerning  it.  Deception,  falsehood, 
and  fabrication  as  to  the  facts  of  the  case  are  treated  as  tend- 
ing to  show  consciousness  of  guilt,  and  are  admissible  on  the 
same  theory  as  flight  and  concealment  of  the  person  when 
charged  with  crime.  In  People  v.  Arnold,  43  Mich.  303/ 
Judge  Cooley,  speaking  for  the  court,  says:  ^'It  was  never 
doubted  that  the  conduct  of  a  suspected  party  when  charged 
with  a  crime  may  be  put  in  evidence  against  him  when  it  is 
such  as  an  innocent  man  would  not  be  likely  to  resort  to. 
Thus,  it  may  be  shown  that  he  made  false  statements  for  the 
purpose  of  misleading  or  warding  off  suspicion ;  though  these 
are  by  no  means  conclusive  of  ^ilt,  they  may  strenjrthen 
the  inference  arising  from  other  facts,  ...  so  it  may  be 
shown  that  the  accused  fled  to  escape  arrest,  or  broke  jaii 
or  attempted  to  do  so,  or  offered  a  bribe  for  his  liberty  to  hi^ 
keeper.  These  are  familiar  cases,  and  rest  in  sound  reason. 
But  the  case  of  deliberate  fabrication  of  evidence  or  of  a^ 
tempt  in  that  direction  would  seem  to  be  still  plainer." 
{People  V.  Philbon,  138  Oal.  530.) 

There  is  nothing  in  People  v.  Teshara,  134  Cal.  542,  out  of 
harmony  with  this  rule  of  evidence.  In  that  case  this  rule 
is  not  discussed  or  even  referred  to,  and  the  case  is  entirely 
dissimilar  to  the  one  before  us.  That  was  a  murder  case  in 
which,  under  the  circumstances  developed  therein,  if  tho 
killing  by  defendant  could  be  shown,  his  guilt  would  be  pre- 
sumptively established,  and  the  burden  would  then  be  upon 
him  to  show  circumstances  in  mitigation  or  excuse.  But  m 
this  case  to  show  that  defendant  took  the  goods  and  cause<i 
them  to  be  carried  away  raised  no  presumption  of  his  guilt, 
because  of  the  further  fact  that  it  was  within  the  lines  of  his 
employment  to  do  that  very  thing,  and  the  burden  was  cast 
upon  the  prosecution  to  show  by  evidence  that  the  carpets 
were  removed  not  in  the  course  of  his  employment,  but  with 
intent  to  steal,  and  for  him  to  deny  that  he  moved  the  goods 
when  in  fact  he  did  move  them  would  tend  to  show  that  crimi- 
nal intent  necessary  to  establish  guilt. 

2.  On  cross-examination  of  Hamilton  Page  he  was  asked  if 
he  did  not  have  defendant  arrested  ^'because  of  information 
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that  Ryan  gave,"  to  which  he  replied,  *'Well,  principally," 
and  further  stated  that  he  knew  nothing  of  his  own  knowledge 
against  defendant.  He  was  then  asked  by  the  prosecution: 
"Just  state  why  you  had  him  arrested."  This  was  objected 
to  by  defendant  aa  irrelevant,  incompetent,  and  hearsay.  The 
objection  was  overruled  and  exception  taken.  The  witness 
then  began  his  answer  with,  ^ '  My  carpet-man  came  to  me  and 
told  me  there  was  something  wrong  in  the  carpet  depart- 
ment."  This  was  followed  with  a  statement  of  how  he  reached 
the  conclusion  that  somebody  in  his  employ  who  had  as  much 
intelligence  as  he  had  about  the  stock  had  been  systematically 
stealing  carpets  from  the  house;  that  at  first  he  didn't  know 
whom  to  suspect,  but  that  he  subsequently  learned  that  Cole 
had  a  key  to  the  house,  and  that  he  then  suspected  that  Cole, 
having  the  key  and  the  intelligence,  was  the  man  who  stole 
the  carpets.  The  witness  went  on  to  relate  other  facts  that 
had  come  to  his  knowledge,  all  pointing  the  finger  of  suspicion 
at  Cole.  In  the  answer  of  the  witness  to  the  question  objected 
to,  he  stated  facts  which  were  clearly  hearsay,  tending  to 
justify  the  suspicion  declared  as  well  as  the  arrest  of  the  de- 
fendant. At  the  time  the  court  ruled  on  the  question,  how- 
ever, it  could  not  have  been  anticipated  that  the  witness 
would  state  matters  of  hearsay,  or  would  make  an  argumen- 
tative statement  intermingled  with  declarations  as  to  his  sus- 
picions. Also,  it  must  have  taken  considerable  time  for  the 
witness  to  have  thus  delivered  himself.  It  does  not  appear, 
however,  that  defendant's  attorney  interrupted  him  with  any 
new  objections  or  motion  to  strike  out  any  portion  of  his  state- 
ment. Nor  was  any  such  motion  made  at  the  conclusion  of  the 
answer.  The  question  was  asked,  no  doubt,  to  bring  out  a 
full  reply  to  the  question  just  previously  asked  by  the  de- 
fendant's attorney  as  to  the  reason  why  the  witness  had  the 
defendant  arrested.  He  might  with  propriety  have  answered 
that  he  caused  the  defendant  to  be  arrested  because  the  latter 
had  denied  in  the  presence  of  the  former  all  knowledge  of 
Burke;  and  this,  no  doubt,  was  the  answer  the  attorney  for 
the  prosecution  expected  to  elicit  by  the  question.  This  must 
be  so,  because  the  previous  testimony  of  the  witness  given  on 
direct  examination  was  to  the  effect  that  immediately  upon 
this  denial  of  defendant  he  (witness)  had  said  to  Ryan 
''There  is  nothing  to  do  but  to  take  hold  of  the  prisoner." 
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The  attorney  asking  the  question  objected  to  must  have  had  in 
mind  this  previous  testimony  of  the  witness  and  desired  to 
call  attention  to  it  as  the  real  reason,  or  at  least  as  an  addi- 
tional reason,  influencing  the  witness  in  ordering  the  arrest. 
There  was  nothing  improper  in  this  attempt  to  thus  eall  to 
the  attention  of  the  jury,  as  an  additional  valid  reason  for  the 
arrest,  a  matter  which  did  not  involve  any  hearsay  statement. 
And  if  nothing  but  the  answer  thus  apparently  sought  had 
been  elicited,  we  think  no  complaint  would  here  be  made.  On 
a  proper  motion  all  the  hearsay  and  argumentative  matter 
might  have  been  eliminated  from  the  answer  now  complained 
of;  and  we  doubt  not  that  it  would  have  been  so  eliminated 
had  the  necessary  motion  been  made.  If  the  defendant  did 
not  desire  to  have  the  answer  stand  as  it  was  given  he  should 
have  made  some  such  motion,  and  thereby  particularly  in- 
voked the  ruling  of  the  court  as  to  the  objectionable  matters. 
{O'Calligan  v.  Bode,  84  Cal.  489.)  He  will  not  be  permitte<l 
to  remain  silent  in  the  court  below  and  object  here  for  tho 
first  time.  As  the  record  stands,  there  is  really  no  ruling 
of  the  court  that  can  be  called  erroneous. 
We  advise  that  the  judg:ment  and  order  be  affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Angellotti,  J.,  Shaw,  J,,  Van  Dyke,  J. 

Hearing  iu  Bank  denied. 
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[Sac.  No.  993.    Department  One. — Norember  21,  1908.] 

B.  CLARK,  Respondent,  v.  WILLIAM  BROWN  et  al.,  De- 
fendants;  BEST  MANUFACTURING  COMPANY,  Ap- 
pellant 

LiXN  FOB  Waobs — ^Labobxbs  on  Thseshdyo  MAOHnrs— Comt&aot  with 
LsssEX — ^LiEM  FOB  Yalux. — ^Where  the  defendant  who  made  the 
eontraet  with  laborers  apon  a  threshing-machine  was  a  lessee  for 
the  defendant  appealing,  who  owned  the  maehine^  an  objeetion  that 
the  appellant  was  not  liable  to  a  lien  for  the  eontraet  price,  but 
only  for  the  value  of  the  work,  is  untenable,  where  the  value  of  the 
work  is  alleged  and  found,  and  a  lien  is  only  given  for  the  value 
found  by  the  court. 

Id. — CONTBA.CT  FOB  SeBVIGES  AND  HOBSES — SegBSOATION  OF  SEBVICES.-^ 

The  fact  that  a  laborer  made  an  entire  contract  with  the  lessee  for 
personal  services  and  horses  at  the  rate  of  four  dollars  per  day 
does  not  preclude  lien  upon  the  threshing-machine  for  the  value 
of  the  personal  services  rendered,  though  no  lien  could  be  or  was 
allowed  for  the  work  done  by  the  horses. 

Id.— AssiONABEUTT  OF  LOBN. — The  lien  acquired  by  a  laborer  on  a 
threshing-machine  under  the  act  of  March  12,  1885,  (Stats.  1885, 
p.  109,)  is  assignable. 

Id. — FOBSCLOSUBX  of  Lien — Costs  aoainst  Owneb  DEFENDmo — 
Amount  of  Judgment. — The  foreclosure  in  the  superior  court  of  the 
liens  of  laborers  upon  a  threshing-machine  is  an  action  in  equity, 
and  costs  were  properly  allowed  therein  against  the  owner  of  the 
machine,  who  was  a  necessary  party  defendant,  and  who  appeared 
and  made  affirmative  defenses  against  the  claims  of  the  plaintiff, 
notwithstanding  the  amount  of  the  judgment  rendered  was  less 
than  three  hundred  dollars. 

Id. — Ck)NCUBBENT  JuBiSDiOTiON. — In  actions  of  this  character,  where  the 
claim  is  for  less  than  three  hundred  dollars,  the  superior  court  has 
concurrent  jurisdiction  with  that  of  justices  of  the  peace,  and  the 
plaintiff  is  entitled  to  costs,  whether  he  seeks  relief  in  one  jurisdic- 
tion or  the  other. 

APPEAL  from  a  judgment  of  the  Sui>erior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial 
Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Webster,  for  Appellant 

Charles  De  Legh,  for  Respondent 
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SHAW,  J. — ^This  is  an  action  to  foreclose  an  alleged  lien 
apon  a  threshing-machine,  brought  under  the  act  of  March 
12,  1885,  providing  a  lien  for  the  wages  of  persons  employe<l 
as  laborers  on  threshing-machines.  (Stats.  1885,  109.)  The 
complaint  contains  three  counts,  the  first  to  recover  for  labor 
performed  by  the  plaintiff,  the  other  two  upon  claims  assigned 
to  the  plaintiff  by  others  who  i>erformed  work  in  connection 
with  the  machine.  The  appeal  is  taken  by  the  Best  Manu- 
facturing Company  from  the  judgment  and  from  an  order 
denying  its  motion  for  a  new  trial. 

1.  The  threshing-machine  in  question  was  in  the  use  and 
possession  of  William  Brown  at  the  time  the  work  was  done 
for  which  the  liens  are  claimed,  and  in  each  case  the  work 
was  done  under  a  contract  by  the  respective  laborers  with 
William  Brown,  to  which  contract  the  defendant  Best  Manu- 
facturing Company  was  not  a  party.  The  appellant  daims 
to  be  the  owner  of  the  machine,  and  it  appears  from  the  evi- 
dence, although  it  is  not  expressly  alleged  either  in  the  com- 
plaint or  answer,  that  it  is  the  owner  of  the  machine,  and 
that  Brown  was  operating  the  same  under  a  lease  from  the 
appellant.  The  first  point  urged  is,  that  the  appellant  is  not 
liable  for  a  lien  beyond  the  value  of  the  work,  and  that  the 
contract  price  is  not  conclusive  on  the  question  of  value. 
The  allegation  in  the  case  of  the  work  by  the  plaintiff  Clark 
is,  that  it  was  of  the  value  of  $122.77,  upon  which  $41  had 
been  paid,  leaving  due  $81.77;  as  to  the  work  of  assignor 
Hawes,  that  the  work  was  of  the  value  of  $96.25,  of  which 
$49.50  had  been  paid,  leaving  a  balance  of  $46.75,  and  as  to 
the  work  of  McHenry,  that  it  was  of  the  value  of  $139.20,  of 
which  $60  had  been  paid,  leaving  $79.20  due.  The  court 
finds,  upon  sufficient  evidence,  that  the  work  done  by  the  re- 
spective parties  for  which  they  were  entitled  to  liens  was  of 
the  value  of  $108.25,  for  which  sum  judgment  was  given. 
Conceding,  therefore,  that  the  owner  under  the  circumstances 
is  liable  only  for  the  value  of  the  work,  there  is  no  error,  for 
the  judgment  is  for  the  value  as  found  by  the  court. 

2.  Another  point  made  is,  that  a  part  of  the  claims  in- 
cluded in  the  complaint  were  for  the  services  of  horses  be- 
longing to  the  plaintiff,  for  which  the  statute  gives  no  lien. 
It  must  be  conceded,  of  course,  that  no  lien  existed  on  the 
threshing-machine  for  the  value  of  work  done  by  horses  upon 
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the  machine  while  engaged  in  threshing.  No  error  in  this 
respect,  however,  was  committed  by  the  conrt  below,  for  the 
reason  that  the  value  of  the  work  done  by  the  horses  was  elim- 
inated from  the  judgment,  which  included  only  the  amount 
due  for  the  labor  of  the  men.  It  appears  that  the  work  done 
by  the  plaintiff  was  under  an  entire  contract  for  the  services 
of  himself  and  his  horses,  at  the  rate  of  four  dollars  per  day. 
The  court,  however,  found  that  the  services  of  the  plaintiff 
alone  were  worth  two  and  one-half  dollars  per  day,  and  gave 
judgment  accordingly.  The  appellant  contends  that  as  the 
work  was  done  under  an  entire  contract,  it  cannot  be  segre- 
gated, and  that  by  making  his  contract  include  the  services 
of  himself  and  his  horses,  he  waived  any  right  to  a  lien. 
The  statute,  however,  provides  that  every  person  performing 
work  upon  any  threshing-machine  while  engaged  in  threshin^^ 
shall  have  a  lien  upon  the  same  to  the  extent  of  the  value  of 
his  services.  We  can  see  no  reason  why  the  fact  that  a  party 
makes  an  entire  contract  for  the  services  of  himself  and  his 
horses  should  deprive  him  of  the  right  to  lien  for  his  own 
services  where,  as  in  this  case,  the  amount  thereof  can  be 
ascertained  and  distinguished  from  the  amount  due  for  the 
services  of  the  horses,  and  we  are  therefore  of  the  opinion 
that  this  point  is  not  well  taken.  The  same  point  arises  with 
reference  to  the  services  of  McHenry,  one  of  the  assignors  of 
the  plaintiff,  and  what  we  have  said  applies  with  equal  force 
to  that  part  of  the  case. 

3.  The  lien  which  a  laborer  acquires  under  this  statute  is 
assignable,  and  therefore  the  plaintiff  by  the  assignment  ac- 
quired the  rights  of  McHenry  and  Hawes  to  the  lien  which 
tiiey  possessed  by  reason  of  their  labor  upon  the  machine. 
This  was  so  decided  in  Duncan  v.  Hawn,  104  Cal.  10. 

4.  There  was  no  error  in  giving  judgment  for  costs  against 
the  defendant  the  Best  Manufacturing  Company.  The  plain- 
tiff was  the  owner  of  the  lien  upon  the  property  belonging 
to  the  defendant,  and  this  is  an  action  to  foreclose  the  lien. 
It  is  an  action  in  equity,  and  under  sections  1022  and  1025 
of  the  Code  of  Civil  Procedure  costs  were  properly  given 
against  necessary  parties  to  the  action,  who  appeared  and 
made  afi&rmative  defenses  against  the  claims  of  the  plaintiff, 
notwithstanding  the  fact  that  the  judgment  was  for  less  than 
three  hundred  dollars.    In  actions  of  this  character,  where 
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the  claim  is  for  less  than  three  hundred  dollars,  the  superior 
court  has  concurrent  jurisdiction  with  that  of  justices  of  the 
peace,  and  the  plaintiff  is  entitled  to  costs,  whether  he  seeks 
relief  in  one  jurisdiction  or  the  other. 
The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  F.  No.  S113.    In  Bank—November  83,  1903.] 

PATRICK  J.  JONES,  Respondent,  ▼.  BOARD  OP  POLICE 
COMMISSIONERS  OP  CITY  AND  COUNTY  OP  SAN 
PRANCISCO  et  al..  Appellants. 

Mandamus — Bxtnstatemknt  of  Polioxkan— Statuts  or  LnaTA- 
TiONS — ^DxMUSBXB. — ^An  application  for  a  writ  of  mandamui  is  a 
Bpeeial  proceeding  of  a  civil  nature,  which  is  snbject  to  the  rales 
which  govern  the  limitation  of  actions.  An  application,  therefore, 
to  reinstate  a  policeman,  which  shows  on  its  face  that  more  than 
seven  jears  had  elapsed  after  his  dismissal  before  the  petition  was 
filed,  is  demurrable  on  the  ground  that  it  was  barred  bj  the  statute 
of  limitations,  whether  it  be  deemed  barred  by  subdivision  1  of 
section  338  of  the  Code  of  Civil  Proeedure,  or  by  section  848  of  that 
code. 

In. — ^Laches. — ^The  proceeding  is  also  barred  by  laches.  Courts  will 
not  allow  parties  to  sleep  upon  their  rights  for  so  many  years  and 
then  invoke  the  aid  of  this  prerogative  writ. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  C.  B.  Hebbard, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Franklin  K  Lane,  City  Attorney,  for  Appellants. 

William  T.  Baggett,  and  Arthur  H.  Barendt,  for  Respond- 
ent. 

COOPER,  C. — This  is  a  proceeding  in  mandamus  for  the 
purposes  of  compelling  the  board  of  police  commissioners  of 


Nov.  1903.]    JoNiiS  V.  Board  of  Poliob  Cohmissiokers.    97 

the  city  and  county  of  San  Francisco  to  admit  petitioner  to 
the  office  of  policeman  in  the  police  department  of  said  city. 
The  petition  was  filed  October  4,  1901,  and  alleges  "That  on 
the  sixteenth  day  of  April,  A.  D.  1894,  the  board  of  police 
commissioners  of  the  city  and  county  of  San  Francisco  did 
unlawfully  preclude  this  plaintiff  from  the  use  and  enjoy- 
ment of  his  said  office  as  such  policeman,  and  did  pretend 
to  dismiss  him  therefrom,  and  did  preyent  him  from  perform- 
ing any  of  the  duties  of  his  said  office.  That  ever  since  said 
sixteenth  day  of  April,  1894,  plaintiff  and  petitioner,  by  the 
said  unlawful  acts  of  said  board  of  police  commissioners,  ha«i 
been  and  now  is  precluded  from  the  use  and  enjoyment  of 
his  said  office." 

Defendant  demurred  to  the  complaint  upon  the  ground, 
among  others,  "that  plaintiff's  cause  of  action  and  right  to 
a  writ  of  mandate  is  barred  by  subdivision  1  of  section  338 
of  the  Code  of  Civil  Procedure,  and  by  section  343  of  the 
Code  of  Civil  Procedure."  The  demurrer  was  overruled, 
and  defendant  failed  to  answer.  Thereupon  judgment  was 
entered  for  petitioner  as  prayed.  This  appeal  is  from  the 
judgment.  The  demurrer  should  have  been  sustained  upon 
the  ground  that  the  right  to  the  writ,  if  it  ever  existed,  is 
barred  by  the  statute.  It  was  more  than  seven  years  after 
petitioner  was  dismissed  and  discharged  before  he  filed  his 
petition.  It  becomes  immaterial  to  determine  which  par- 
ticular provision  of  the  code  bars  this  proceeding,  because  it 
w  barred  by  either  provision.  The  period  that  elapsed  after 
petitioner's  alleged  rights  accrued  is  longer  than  the  time 
given  for  the  commencing  of  an  action  by  an  individual  un- 
der any  provision  of  the  code.  Not  only  this,  but  it  is  barred 
by  laches.  Courts  will  not  allow  parties  to  sleep  upon  their 
rights  for  so  many  years  and  then  invoke  the  aid  of  this  pre- 
rogative writ.  It  has  been  said  in  some  cases  that  the  stat- 
ute of  limitations  is  not  applicable,  strictly  speaking,  to  a 
petition  for  a  writ  of  mandate,  but  we  think  it  is  applicable 
under  our  Code  of  Civil  Procedure.  The  provisions  in  re- 
gard to  granting  the  writ  of  mandate  are  under  part  III  of 
title  I.  Section  1109  under  the  same  title,  provides,  "the 
provisions  of  part  II  of  this  code  are  applicable  to,  and  con- 
stitute the  rules  of  practice  in  the  proceedings  mentioned  in 
thia  title."  Part  n  of  the  Code  of  Civil  Procedure  con- 
CXLL  CW.— 7 
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tains  the  provisions  and  sections  upon  the  subject  of  limi- 
tation of  actions,  and  is  therefore  applicable.  Not  only  this, 
but  the  closing  section  in  the  title  in  regard  to  time  of  com- 
mencing action  provides,  **the  word  *  action,'  as  used  in  this 
title,  is  to  be  construed,  whenever  it  is  necessary  so  to  do, 
as  including  a  special  proceeding  of  a  civil  nature."  (See. 
b63.)  The  application  for  a  writ  of  mandate  is  a  special 
proceeding  of  a  civil  nature.  (Code  Civ.  Proc.,  sec.  23; 
also,  part  III,  sees.  1063  et  seq. ;  People  v.  Board  of  Super- 
visors, 27  Cal.  655.)  In  Barnes  v.  Olide,  117  Cai.  1,^  it  was 
held  that  an  application  for  a  writ  of  mandate  to  compel  the 
trustees  of  a  swamp-land  district  to  levy  a  tax  to  pay  certain 
warrants  was  barred  by  the  statute  of  limitations.  It  was 
there  said:  ** Therefore,  it  is  quite  clear  that  not  only  under 
the  general  authorities,  but  under  the  provisions  of  our  code, 
a  proceeding  like  the  one  at  bar  in  mandamus  is  subject  to 
the  rules  which  govern  the  limitations  of  actions.*'  The  rule 
as  laid  down  in  the  above  case  is  the  rule  in  other  jurisdic- 
tions (People  V.  Supervisors  of  Westchester,  12  Barb.  446; 
People  V.  French,  12  Abb.  N.  C.  156 ;  Georges  Creek  Coal  etc. 
Co.  V.  County  Commrs,,  59  Md.  262;  People  v.  Chapin,  104 
N.  Y.  96),  and  so  stated  in  the  text-books.  (Moses  on  Man- 
damus, p.  190;  Merrill  on  Mandamus,  sec.  314.) 

It  follows  that  the  judgment  should  be  reversed,  with  di- 
rections to  the  court  below  to  sustain  the  demurrer  and  dis- 
miss the  proceeding. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  the  court  below  to  sus- 
tain the  demurrer  and  dismiss  the  proceeding. 

McFarland,  J.,     Van  Dyke,  J.,     Shaw,  J., 
Angellotti,  J.,      Lorigan,  J^         Beatty,  C  J. 


t59  Am.  St.  Bep.  150. 
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[8.  F.  No.  3470.    Department  One.— November  24,   1903.] 

UNION   COLLECTION   COMPANY,  Respondent,   v.  A.  C. 
SOULE,  Appellant. 

Action  on  Notb — Statute  of  Limitations — Pendbnot  of  Insolvbnot 
Pbooeedinos — ^Dismissal — Statutoet  Prohibition.  —  The  pend- 
ency of  inBolvencj  proceedings  instituted  by  the  maker  of  a  note, 
though  subsequently  dismissed^  operated,  under  section  62  of  the  In- 
solvency Act,  and  section  356  of  the  Code  of  Civil  Procedure,  as  a 
8tat;utory  prohibition  to  an  action  upon  the  note,  and  the  period  of 
sceh  pendency  and  prohibition  is  not  part  of  the  time  limited  for 
the  commencement  of  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Robert  Ash,  for  Appellant 

J.  S.  Reid,  for  Respondent. 

GRAY,  C. — This  is  an  action  on  a  promissory  note.  The 
plaintiff  obtained  judgment,  and  the  defendant  Soule  appeals 
from  the  same.  The  appeal  from  an  order  denying  a  new 
trial  has  been  dismissed. 

The  appellant's  sole  contention  is,  that  the  record  shows 
without  conflict  that  the  note  sued  on  was  barred  by  the  four- 
year  statute  of  limitations  at  the  time  the  suit  was  com- 
menced.  The  undisputed  facts  in  that  behalf,  as  they  appear 
from  the  pleadings  and  findings,  are  as  follows :  The  note  sued 
on  is  dated  March  16,  1893,  and  matured  six  months  there- 
after. On  the  eleventh  day  of  November,  1895,  the  appellant 
filed  a  petition,  schedules,  and  inventory  in  insolvency,  in 
conformity  to  the  Insolvency  Law  of  the  state  adopted  in 
1895,  and  was  thereupon  duly  adjudged  an  insolvent,  and  the 
usual  order  was  entered  as  provided  in  said  act  staying  all 
proceedings  against  him.  Soule  failed  to  apply  to  the  court 
for  a  discharge  from  his  debts,  and  thereafter,  on  March  16, 
1900,  on  motion  of  certain  of  Soule 's  creditors,  the  said  in- 
solvency proceeding  was  duly  and  regularly  dismissed.  Thi^ 
action  was  commenced  on  January  15,  1902,  considerably  less 
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than  four  years  after  the  note  fell  due,  if  we  exclude  the  time 
during  which  the  insolvency  proceeding  was  pending,  bat  con- 
siderably more  than  four  years  thereafter,  if  we  include  that 
period.  Section  62  of  the  Insolvent  Act  of  1895  (Stats.  1895. 
p.  152)  provides:  ''Pending  proceedings  by  or  against  any 
person,  copartnership,  or  corporation,  no  statute  of  limita- 
tions of  this  state  shall  run  against  a  claim  which  in  its  na* 
ture  is  provable  against  the  estate  of  the  debtor."  Sectioa 
356  of  the  Code  of  Civil  Procedure  provides :  **  When  the  com- 
mencement of  an  action  is  stayed  by  injunction  or  statutory 
prohibition,  the  time  of  the  continuance  of  the  injunction 
or  prohibition  is  not  part  of  the  time  limited  for  the  com- 
mencement of  the  action." 

The  fact  that  the  Insolvency  Act  authorizes  the  mainte- 
nance of  suits  against  insolvents  for  certain  purposes,  and  by 
leave  of  court  first  had,  does  not  affect  the  rule  laid  down  in 
the  above  statutes.  **The  theory  of  our  statute  of  limita- 
tions is,  that  a  creditor  has  four  years  (or  other  time,  as  the 
case  may  be)  on  any  day  of  which  he  may,  of  his  own  volition, 
commence  an  action."  (Hoff  v.  Funkenstein,  54  Cal.  233.) 
It  is  in  accordance  with  the  settled  law  of  the  state  that  the 
statute  of  limitations  did  not  run  during  the  period  covered 
by  the  pendency  of  the  insolvency  proceedings.  Excluding 
this  period,  it  was  less  than  four  years  after  the  note  fell  duo 
that  the  suit  was  commenced,  and  the  cause  of  action  was  not 
barred. 

We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  3245.    Department  One.— November  24,  1903.] 

JOHN  McCLOSKEY  and  ANN  McCLOSKBY,  AppeUanta. 
V.  MARTIN  TIERNEY,  Executor,  etc.,  Respondent. 

AssiGincsNT  OF  Bajyk  ACCOUNT — ^DsLnncBT  OF  Book— Will. — An  instru- 
ment executed  bj  a  person  about  to  die,  a  few  days  before  his 
death,  stating  that  "for  services  rendered,  I,  the  undersigned,  leave 
to  Mrs.  McCloak^,  the  balance  of  mj  account  with  the  German 
Savings  and  Loan  Society,"  speeifjing  the  amount,  together  with 
the  concurrent  deliveiy  to  her  of  the  bank-book  showing  the  ae- 
eount  referred  to,  evidences  a  present  assignment  of  the  bank  ac- 
count, and  not  a  disposition  of  a  testamentary  nature,  to  take  ef- 
fect only  at  the  death  of  the  signer  of  the  instrument. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny* 
ing  a  new  trial.    Frank  H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

Finlay  Cook,  for  Appellants. 

The  circumstances  under  which  the  instrument  was  exe- 
cuted are  to  be  considered,  and  the  intention  to  transfer  the 
bank  account  must  govern.  (Code  Civ.  Proc,  sees.  1856, 
1860;  Civ.  Code,  sees.  1625,  1639,  1640,  1643,  1647,  1649, 
1654;  1  Oreenleaf  on  Evidence,  sees.  282  et  seq.,  297  et  seq. ; 
2  Bncy.  of  Law,  2d  ed.,  287  et  seq. ;  Balfour  v.  Fresno  etc. 
Co.,  109  Cal.  221;  Balfour  v.  Fresno  etc.  Co.,  123  Cal.  395; 
Clarke  v.  lUtnsom,  50  Cal.  595;  Boss  v.  Brusie,  64  Cal.  245; 
Jenny  Lind  Co.  v.  Bower,  11  Cal.  198 ;  Altschvl  v.  San  Fran- 
cisco etc.  Assn.,  43  Cal.  171;  Truett  v.  Adams,  66  Cal.  218; 
Board  of  Educaiion  v.  Keenan,  55  Cal.  642 ;  Piper  v.  True, 
86  Cal.  606;  Saunders  v.  Clark,  29  CaL  304;  Salmon  v.  WiU 
son,  41  CaL  595.) 

Sullivan  &  Sullivan^  and  B.  F.  Mogan,  for  Respondent. 

The  word  '•leave"  is  testamentary.  {Doe  v.  Thorley,  10 
East,  438;  McKonkey's  Appeal,  13  Pa.  St  253;  Mitchell  v. 
Donohue,  100  Cal.  202.^) 

Its  Am.  St  Bep.  297. 


102  McCloskby  v.  Tibbnst.  [141  CaL 

SMITH,  C. — This  suit  was  brought  against  the  German 
Savings  and  Loan  Society  to  recover  a  balance  of  $738.85, 
alleged  to  be  due  to  the  defendant's  testator,  and  to  have 
been  by  him  assigned  to  the  plaintiflp  Ann  McCloskey.  The 
money  was  paid  into  court  by  the  bank,  and  upon  its  appli- 
cation, under  section  386  of  the  Code  of  Civil  Procedure, 
the  present  defendant  was  substituted  for  it. 

The  main  question  in  the  case  turns  upon  the  construction 
of  the  written  instrument  offered  by  the  plaintiff  in  proof  if 
the  alleged  assignment,  and  excluded  by  the  court,  which  is 
as  follows: — 

'*San  Prancisoo,  Pebmaiy  4th,  1901. 

^'For  services  rendered,  I,  the  undersigned,  leave  to  Mrs. 
McCloskey  the  balance  of  my  account  with  the  (German  Sav- 
ings and  Loan  Society,  which  amounts  to  date  $789.85  (seven 
hundred  and  eighty-nine  dollars  and  eighty-five  cents). 

** Nicholas  Murphy." 

This  instrument  was  duly  executed  by  Murphy  a  few  days 
before  his  death,  and,  with  the  bank-book  showing  the  account 
referred  to,  delivered  by  him  to  the  plaintiff  Mrs.  McCloskey. 
It  was  excluded  from  evidence  by  the  court  on  the  ground 
that  it  was  not  a  present  assignment  of  the  claim,  but  a  dis- 
position of  it  to  take  effect  on  the  death  of  Murphy,  and  there- 
fore of  a  testamentary  nature.  But  we  do  not  think  this  view 
of  the  case  can  be  sustained.  The  language  of  the  instrument 
imports  a  present  disposition  of  the  property  for  valuable 
consideration,  and  this  construction  is  confirmed  by  the  con- 
current delivery  of  the  bank-book  showing  the  account.  The 
words  used  ("I  .  .  .  leave  to  Mrs.  McCloskey,*'  etc.)  are  not 
indeed  the  aptest  to  express  the  idea  of  an  assignment;  but 
m  view  of  the  impending  death  of  the  assignor,  and  the  re- 
sulting sense  of  immediate  or  speedy  departure  under  which 
he  must  have  acted,  they  were  not  altogether  inappropriate, 
and  we  do  not  think  that  the  intention  to  assign  can  be 
doubted.  The  instrument  must  therefore  be  construed  as  a 
present  assignment  of  the  claim.  (Civ.  Code,  sees.  1636, 
1637,  1643,  1654,  3541,  and  note  to  last  section  in  Pomeroy's 
Edition.  See  Broom's  Legal  Maxims,  521,  657;  Sprague  V. 
Edwards,  48  Cal.  240.) 


Nov.  1903.]    Newport  Wharf  etc.  Co.  v.  Dkbw.  103 

It  follows  that  the  judgment  and  order  appealed  from 
should  be  reversed,  and  we  so  advise. 

HayneSy  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Van  Dyke,  J.,  Angellotti,  J.,  Shaw,  J. 


[L«  A.  No.  1107.    Department  Oiie.^Noyember  25,  1903.] 

NEWPORT  WHARF  AND  LUMBER  COMPANY,  Appd- 
lant,  V.  H.  L.  DREW   et  al..  Respondents. 

State  Hospital — Bi^lding  of  Waed — Notice  or  Matewalmen — ^Lia- 
bility OF  Trustees — Interests  and  Costs. — The  tniBtees  of  a 
state  hospital,  whose  treasurer  lawfully  holds  the  eustodj  of  moneyB 
due  to  a  contractor  for  the  building  of  a  ward,  do  not,  bj  joining 
in  the  answer  of  a  bank  which  claimed  title  to  the  money  bj  assign- 
ment from  the  contractor,  become  liable  to  interest  and  costs  at 
the  suit  of  materialmen,  who  by  notice  of  their  claims  to  a  particu- 
lar estimate  were  entitled  thereto  as  against  the  bank,  where  no 
claim  for  interest  was  made  in  the  complaint,  and  the  trustees  were 
enjoined  from  making  payment  to  the  bank,  and  they  did  not  make 
any  adverse  claim  to  the  money  in  litigation,  but  were  willing  to 
obey  any  order  of  the  court  in  the  action  in  relation  thereto. 

Id. — Payment  into  Coukt — Duty  op  Public  Tkeasubeb. — ^A  public 
treasurer  is  not  obliged,  in  case  of  conflicting  claims  to  money  in 
his  hands,  to  pay  it  into  court  in  order  to  avoid  interest  and  costs. 
His  office  makes  him  trustee  to  hold  the  money  until  he  can  pay 
it  out  under  lawful  authority. 

Id. — ^Liability  of  Public  Trustees — ^Discretion — Good  Faith. — ^The 
trustees  of  the  state  hospital  are  public  officers,  who  are  guardians 
of  the  public  money  belonging  thereto.  They  have  certain  discre- 
tionary powers,  and  should  not  be  made  answerable  for  injury  or 
errors  of  judgment  when  acting  in  good  faith,  within  the  scope 
of  their  authority,  without  malice,  corruption,  or  sinister  motives. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  San  Ber- 
nardino County  granting  a  new  trial.  H.  L.  Campbell, 
Judge. 
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The  facts  are  stated  in  the  opinion  and  in  125  CaL  585, 
therein  cited. 

John  S.  Chapman,  and  James  O.  Scarborongh,  for  Appel- 
lant 

The  trofitees  were  liable  for  interest  and  costs  because  they 
did  not  pay  the  money  into  court  and  contested  plaintiff's 
claim.  (Code  Civ,  Proc.,  sec.  386;  Civ.  Code,  sees.  1917,  3287; 
3  Pomeroy's  Equity  Jurisprudence,  sees.  1320,  1325;  16  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1012;  11  Am.  &  Eng.  Eney.  of 
Law,  2d  ed.,  477;  Pfisier  v.  Wade,  69  CaL  133;  De  Camp  L. 
Co.  V.  Tolhursi,  99  CaL  631 ;  Brown  v.  Campbell,  110  Cal. 
644;  Converse  v.  Ware  8av.  Bank,  152  Mass.  407;  Bevier  v. 
Shoomaker,  29  How.  Pr.  411;  Spring  v.  8.  C.  In$.  Co.,  8 
Wheat.  270-293;  Powers  v.  May,  123  CaL  147.) 

Otis  &  Oregg,  for  Respondents. 

Money  held  in  a  public  treasury  is  held  for  the  benefit  of 
the  party  adjudged  entitled  thereto,  and  need  not  be  paid  into 
court,  and  the  treasurer  cannot  be  charged  with  interest  until 
he  has  failed  to  pay  it  out  as  directed.  (United  States  v. 
Curtis,  100  U.  S.  119.)  A  trustee  is  not  chargeable  with  mor« 
than  he  has  received  of  the  trust  estate,  unless  there  is  gross 
negligence  or  willful  default.  (Osgood  v.  Franklin,  2  Johiu. 
Ch.  1  ;*  Wheeler  v.  Bolton,  92  Cal.  159.)  Costs  are  not  usual- 
ly  allowed  against  a  public  officer.  (5  Am.  &  Eng.  Ency.  of 
Plead.  &  Prac,  pp.  152,  153.) 

COOPER,  C. — This  case  has  been  here  before,  and  the  facts 
are  there  fully  stated,  125  Cal.  585.  It  is  a  contest  between 
plaintiff,  arising  by  reason  of  material  furnished  and  used  m 
building  a  ward  to  the  Southern  California  State  Hospital, 
as  to  certain  amounts  that  became  due  the  contractor  under 
the  contract,  and  the  Farmers'  Exchange  Bank,  one  of  the 
defendants,  to  whom  the  contractors  had  assigned  the  install- 
ments in  contest. 

The  other  defendants  are  members  of  the  board  of  trustees 
of  the  asylum.  The  case  originally  involved  the  amount  that 
became  due  to  the  contractors  under  the  eighth  estimate. 


17  Am.  Deo.  5ia. 


Nov.  1903.]    Newport  Whabf  bto.  Co.  v.  Dkbw.  105 

$2,814.75;  the  ninth  estimate,  $584.77;  and  the  tenth  esti- 
mate, $2,579.33. 

It  was  held  on  the  former  appeal  that  the  plaintiff,  by  vir- 
tue of  a  notice  g^i^en  to  the  trostees  before  payment  became 
due,  was  entitled  to  the  amount  of  the  tenth  estimate,  but 
that  the  defendant  bank  had  acquired  title  to  the  amount  due 
under  the  eighth  and  ninth  estimates,  by  virtue  of  prior  as- 
signment by  the  contractors.  This  became  the  law  of  the 
case,  and  is  not  here  called  in  question.  After  the  former  ap- 
I>eal  upon  the  case  being  remanded  to  the  lower  court,  a  new 
trial  was  had.  Upon  such  trial  the  sole  contest  was  as  to 
whether  or  not  plaintiff  was  entitled  to  interest  upon  the 
amount  of  the  tenth  estimate,  from  May  20,  1895,  the  day  it 
gave  notice  to  the  trustees,  to  December  11,  1899,  the  day  tlie 
trustees  paid  the  money  to  the  derk  of  the  court  to  abide  the 
final  result  of  the  suit,  the  amount  of  such  interest  bein^T 
$822.50.  The  court  below  found  that  the  defendants,  trus- 
tees, ''have  joined  with,  aided,  and  assisted  the  defendant 
bank  in  resisting  and  contesting  plaintiff's  claim  in  every 
stage  of  this  case,  and  that  they  have  never  occupied  the  posi- 
tion of  disinterested  stakeholders  until  December  11,  1899," 
when  they  deposited  with  the  clerk  of  the  court  the  amount 
of  the  tenth  estimate.  The  court,  upon  said  finding,  con- 
cluded that  the  plaintiff  was  entitled  to  a  judgment  against 
the  trustees  for  the  amount  of  said  interest  and  for  costs,  and 
judgment  was  accordingly  entered.  Defendants  made  a  mo- 
tion for  a  new  trial  upon  a  statement  of  the  case,  and  the 
court  below  was  convinced  that  it  was  in  error  in  giving  judg- 
ment for  such  interest  and  costs,  and  made  an  order  granting 
defendants,  trustees,  a  new  trial.  This  apx>eal  is  from  the 
order  so  made,  and  the  only  question  is  as  to  the  interest  and 
costs  for  which  judgment  was  given  against  said  trustees. 

We  think  the  trustees  were  not  liable  for  interest  or  costs, 
and  that  the  court  properly  granted  a  new  trial.  The  trustees 
are  in  charge  of  public  moneys  to  be  expended  for  lawful 
purposes,  and  as  provided  by  statute  for  the  care  of  the  insane 
and  inebriate  wards  of  the  state.  In  the  course  of  their 
duties  they  let  the  contract  for  building  the  ward  to  the  asy- 
lum in  pursuance  of  the  appropriation  made  by  the  legisla- 
ture therefor.  They  were  met  by  notices  and  conflicting 
claims  as  to  the  eighth,  ninth,  and  tenth  estimates  that  had 
become  due  under  the  contract    The  attorney  for  plaintiff 
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appeared  before  the  trustees  and  desired  them  to  take  some 
action  as  to  the  payment  of  the  oonflicting  claims,  so  that 
the  matter  might  be  determined  in  court.  The  trustees  re- 
ferred the  matter  to  their  attorney,  who  advised  them  that  tha 
bank  was  entitled  to  all  the  moneys  due  under  these  estimates. 
They  accordingly  made  an  order  that  the  money  be  paid  to 
the  bank. 

Plaintiff  immediately  filed  its  complaint,  in  which  it  prayed 
that  the  trustees  be  enjoined  and  restrained  from  paying  the 
money  to  any  one  until  the  rights  of  the  plaintiff  and  of  the 
bank  to  the  money  should  be  determined,  and  that  it  be  ad- 
judged that  plaintiff  is  entitled  to  the  same,  and  that  the  said 
trustees  and  their  treasurer  be  directed  to  pay  the  same  to 
plaintiff. 

No  claim  as  to  interest  was  made  in  the  complaint  as  so 
filed.  The  court  thereupon,  on  plaintiff's  request  at  the 
commencement  of  the  case,  granted  an  injunction  directed  to 
the  trustees,  commanding  them,  and  each  of  them,  to  "refrain 
and  desist  from  paying  to  any  one  any  of  the  moneys  due  and 
unpaid  from  the  said  trustees  upon  their  contract."  This  in- 
junction was  in  force  during  all  the  time  for  which  interest 
is  claimed. 

The  defendants,  trustees,  joined  with  the  defendant  bank 
in  the  answer  to  the  complaint, — ^that  is,  the  answer  was  made 
by  defendant  as  a  joint  answer  signed  by  ^'Attomejrs  for 
defendants."  But  in  this  answer  nothing  was  claimed  by  the 
trustees  in  addition  to  the  rights  claimed  by  the  bank  under 
the  assignments.  The  trustees  did  not  claim  the  money,  nor 
any  adverse  interest  in  it.  It  does  not  appear  that  they 
aided  or  assisted  the  bank  in  any  other  way  than  by  joining 
in  said  answer. 

After  the  action  was  commenced,  and  before  the  second 
trial,  the  term  of  the  trustees  who  were  such  at  the  first  trial 
had  expired,  and  the  present  trustees  had  been  appointed, 
and  had  qualified  and  assumed  office.  The  present  trustees, 
in  December,  1899,  filed  an  amended  and  supplemental  an- 
swer, setting  forth  the  fact  that  the  term  of  the  trustees  who 
were  such  when  the  action  was  commenced  had  expired,  and 
the  fact  of  their  own  appointment.  In  this  supplemental 
answer  the  trustees  alleged  that  they  did  not  claim,  and 
never  had  claimed,  any  interest  in  the  moneys  in  contest,  and 
further  alleged  that  they  ''are  now  and  at  all  times  have 
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been  ready  and  willing  to  obey  any  order  of  the  court  in  the 
premises/'  and  to  pay  the  moneys  to  whichever  of  the  parties 
the  court  should  adjudge  to  be  entitled  thereto.  At  the  sec- 
ond trial  it  was  conceded  by  plaintiff's  attorney  in  open  court 
that  the  trustees  in  the  matter  of  ordering  the  moneys  paid 
to  the  bank  were  '' acting  as  a  board  and  deciding  between 
two  claimants  to  this  money,  without  any  feeling  of  bias  or 
prejudice  in  favor  or  against  one  side  or  the  other."  The 
attorney  further  stated:  "I  will  say  that  I  do  not  intend  to 
impugn  their  good  faith;  I  don't  intend  to  impugn  the  gooti 
faith  of  the  trustees." 

It  is  said  in  appellant's  brief:  ''If  they  [the  trustees]  had 
deposited  the  money  in  court  and  disclaimed  any  interest  in 
the  money,  or  had  merely  disclaimed  and  expressed  their  will- 
ingness to  pay  the  money  over  to  whomsoever  the  court  found 
was  entitled  to  it,  they  would  not  have  been  liable  for  in- 
terest or  costs."  That  is  precisely  what  the  present  trustees 
did.  The  trustees  who  were  such  at  the  time  of  the  first  trial 
did  not  in  express  words  disclaim  any  interest  in  the  moneys, 
but  they  did  not  claim  any  interest  therein.  They  joined  with 
the  bank  in  the  answer,  but  the  only  question  raised  related 
to  the  title  to  the  moneys  as  between  the  plaintiff  and  the 
bank.  The  bank  could  have  raised  all  such  questions  without 
the  necessity  of  the  trustees  joining  in  the  answer.  It  would 
have  been  proper  and  better  practice  for  the  trustees  in  the 
first  place  to  have  disclaimed,  and  to  have  filed  a  separate 
answer ;  but  as  they  did  not  do  so,  we  do  not  think  that  toe 
this  reason  alone  they  subjected  themselves  to  interest  an«1 
costs.  It  may  have  been,  and  probably  was,  the  fault  of  their 
attorneys  that  such  course  was  not  taken.  The  moneys  were 
kept  in  their  possession  by  the  express  order  of  the  court.  If 
it  had  been  paid  into  court,  the  plaintiff  would  not  have  been 
entitled  to  the  possession  of  it  any  sooner,  nor  would  it  have 
been  entitled  to  interest.  The  money  was  in  the  hands  of 
the  treasurer  of  the  asylum.  A  public  treasurer  is  not 
obliged,  in  case  of  conflicting  claims  to  money  in  his  hands,  to 
pay  it  into  court  to  avoid  costs  and  interest.  His  office  makes 
him  trustee  to  hold  the  money  until  he  can  pay  it  out  under 
lawful  authority. 

The  principle  controlling  this  case  is  stated  by  the  supreme 
court  of  the  United  States  in  United  States  v.  Denver,  106 
U.  S.  536,  where  it  was  held  that  interest  could  not  be  re- 
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covered  against  the  assistant  paymaster  of  the  United  States. 
It  is  there  said:  **That  principle  is  that  where  an  officer  of  the 
government  has  money  committed  to  his  charge,  with  the 
duty  of  disbursing  or  pajnng  it  out,  as  occasion  may  arise,  he 
cannot  be  charged  with  interest  on  such  money  until  it  is 
shown  that  he  has  failed  to  pay  when  such  occasion  required 
him  to  do  so,  or  has  failed  to  account  when  required  by  the 
government,  or  to  pay  over  or  transfer  the  money  on  some  law- 
ful order.  The  mere  proof  that  the  money  was  received  by 
him  raises  no  obligation  to  pay  interest  in  the  absence  of  soma 
evidence  of  conversion  or  some  refusal  to  respond  to  a  law- 
ful requirement."  In  this  case  there  is  no  claim  of  a  con- 
version. There  is  no  claim  of  prejudice  or  hostile  action  by 
the  trustees.  It  seems  they  were  right  as  to  the  title  to  the 
mone3rs  due  under  the  eighth  and  ninth  estimates.  This  court 
decided  in  favor  of  the  plaintiff  as  to  the  tenth  estimate.  That 
decision  they  are  ready  and  willing  to  obey.  Public  officers 
occupying  the  position  of  trustees  are  the  guardians  of  the 
public  money.  They  have  certain  discretionary  powers,  and 
should  not  be  made  answerable  for  any  injury  when  acting 
in  good  faith  within  the  scope  of  their  authority  and  not  in- 
fluenced by  malice,  corruption,  or  sinister  motives.  They 
should  not  be  punished  for  errors  of  judgment  when  their 
motives  are  pure  and  untainted  with  fraud  or  malice  or  will- 
ful wrong. 
It  follows  that  the  order  should  be  affirmed. 

Haynes,  C,  and  Qray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed-  Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 
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H.  H.  JAMISON,  AppeUant,  ▼.  CATHABINE  HYDE,  Be- 

spondent. 


/8  Bau  of  Bxal  Estatb— Oommissioks — Administbation  Balb 
— 0KATO1B  or  Feauds — ^Amknbiixht  of  Amswx»— Chanoi  of  Aj>- 
icnsiDN  TO  Denial. — An  answer  to  an  aetion  by  a  real  estate  agent 
to  reeorer  eonunieeione  for  the  sale  of  real  estate,  whieh  admitted 
the  contrast,  and  pleaded  that  it  was  made  by  her  as  administratriz 
•f  the  estate  of  a  deceased  person,  and  not  otherwise,  and  which 
also  alleged  for  a  separate  defense  that  the  contract  was  oral,  and 
was  Yoid  under  the  statute  of  frauds,  speeiallj  pleaded,  does  not 
admit  the  validity  of  the  contract;  and  it  was  not  an  abuse  of  die- 
eretion  to  allow  an  amendment  at  the  trial  of  the  first  part  of  the 
answer  so  as  to  deny  the  eodstenee  of  the  contract,  and  thus  remove 
a  possible  ambiguity  in  the  answer. 

Id. — ^Adiossibilitt  of  Coktbact — Plea  of  Btatdte  of  Fbauds. — The 
answer  admitting  the  contract  alleged  did  not  waive  the  protection 
of  the  statute  of  frauds,  where  the  contract  was  expressly  alleged 
to  have  been  oral,  and  the  statute  of  frauds  was  specially  pleaded. 
In  such  case  the  rights  of  the  defendant  stood  as  if  no  admission 
had  been  made  or  amendment  allowed. 

Id. — ^Bttbden  of  Pboof — Nonsxht. — The  burden  of  proof  under  the  or- 
iginal answer  was  upon  the  plaintiff  to  prove  a  contract  in  writing, 
and  where  no  such  proof  was  made,  and  after  amendment  of  the 
answer  the  plaintiff  was  allowed  an  opportunity  to  introduce  fur- 
ther proof,  but  produced  none,  a  nonsuit  was  properly  granted. 

1j>4 — Bbasonable  Yalub  of  Bzevicbb  not  Bboovbbablk. — ^Where  there 
was  no  contract  in  writing  for  the  employment  of  the  plaintiff  to 
sell  the  real  estate,  plaintiff  was  not  entitled  to  recover  the  reason- 
able value  of  his  services  in  selling  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  McFadden,  for  Appellant. 

The  contract  having  been  fully  performed  by  the  plaintiff, 
it  is  taken  out  of  the  statute  of  frauds.  {Hoffman  v.  Fett, 
39  Cal.  109;  Bates  v.  Bdbcock,  95  Cal.  479,  488  ;i  Coward  v. 
Clinton,  79  CaL  23;  NUand  v.  Murphy,  73  Wis.  326;  Breaux 
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▼,  Simon,  132  N.  T.  280  ;i  Tawley  v.  Moore,  30  Ohio  St.  185.") 
The  amendment  of  the  answer  changing  an  express  admission 
of  the  contract  to  a  denial  thereof  was  not  **in  furtherance 
of  justice."  (Code  Civ.  Proc,  sec.  473.)  Pacts  alleged  in 
the  complaint  and  admitted  in  the  answer  become  admitted 
facts  in  the  case  (Merguire  v.  O'DonneU,  103  Cal.  50),  and  arc 
conclusive  against  the  defendant  (Blankman  v.  VdUejo,  15 
Cal.  638,  645;  Doll  v.  Good,  38  Cal.  287),  and  no  evidence 
thereof  is  required.  {McOowan  v.  McDonald,  111  Cal.  57;* 
McDonald  v.  Poole,  113  Cal.  437;  Plass  v.  Plass,  121  CaL 
131.) 

J.  E.  McElroy,  for  Besx>ondent 

The  contract  being  oral,  the  plaintiff  was  not  entitled  to 
recover.  {McCarthy  v.  Loupe,  62  Cal.  299;  Myres  v.  Sur- 
ryhne,  67  Cal.  657;  Zeimer  v.  Antisell,  75  Cal.  509;  Toomey 
V.  Dunphy,  86  Cal.  639;  Piatt  v.  Butcher,  112  Cal.  634;  Mc- 
Oeary  v.  Satchwell,  129  Cal.  389;  McPhail  v.  Buell,  87  Cal. 
115;  Shanklin  v.  Hall,  100  Cal.  26.)  The  amendment  of  the 
answer  was  in  the  discretion  of  the  court.  (10  Am.  &  Eng. 
Ency.  of  Plead.  &  Prac,  518;  Crosby  v.  Clark,  132  Cal.  1; 
UcDougald  v.  Hulet,  132  Cal.  154;  Palace  Hardware  Co.  v. 
Smith,  134  Cal.  351;  Kirstein  v.  Madden,  38  Cal.  163;  Dom 
V.  Baker,  96  Cal.  206.)  Appellant  was  not  prejudiced  by  the 
amendment,  and  the  allowance  cannot  be  ground  for  reversal. 
{Oreen  v.  Burr,  131  Cal.  236;  Shadburne  v.  Daly,  76  Cal. 
355;  Beronio  v.  Southern  Pacific  Co.,  86  Cal.  415;*  Bulwer 
Con.  M,  Co.  V.  Standard  Con,  M.  Co.,  83  Cal.  613;  Southern 
Pacific  Co.  V.  Purcell,  77  Cal.  69.) 

GRAY,  C. — The  complaint  alleges  that  one  Snyder  is  a 
real-estate  agent  and  broker,  and  sets  forth  a  cause  of  action 
in  the  first  count  on  a  contract  for  commissions  on  a  sale  of 
real  estate  for  defendant  by  said  Snyder.  In  the  second 
count  of  the  complaint  a  cause  of  action  is  alleged  ''on  ac- 
count of  services  of  the  value  of  $562.50  theretofore  and  with- 
in two  years  next  last  past  rendered  by  him  (said  Snyder) 
for  said  defendant  at  her  special  instance  and  request.'' 
Plaintiff  sues  as  the  assignee  of  Snyder.    The  defendant  in 
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her  first  amended  answer  admitted  the  oontract  with  Snyder, 
but  averred  that  the  same  was  made  by  her  as  **  administra- 
trix of  the  estate  of  Maurice  Hyde,  deceased,  and  in  no  other 
capacity  and  not  otherwise."  Defendant  also  alleged  as  a 
separate  defense  that  the  contract  of  employment  of  Snyder 
set  out  in  the  complaint  was  made  orally  and  not  in  writing, 
and  that  the  same  ''is  barred  and  invcdid  by  the  provisions 
of  subdivision  6  of  section  1624  of  the  Civil  Code  of  the  state 
of  California." 

The  case  went  to  trial  on  the  issues  thus  made  by  the  first 
amended  answer.  The  plaintiff  seems  to  have  assumed  the 
burden  of  showing  that  the  contract  of  employment  was  in 
writing,  for  upon  the  trial  he  introduced  in  evidence  a  receipt 
signed  by  defendant's  attorney  in  the  estate  referred  to,  a  re- 
port of  a  sale  of  real  estate  made  in  the  matter  of  said  estate, 
and  a  check  drawn  by  the  purchaser  at  said  sale.  These 
documents,  the  appellant  now  urges,  constitute  a  memoran- 
dum sufficient  to  satisfy  the  statute  of  frauds  pleaded.  We 
therefore  presume  that  they  were  introduced  for  that  purpose 
upon  the  trial.  We  can  see  no  other  possible  use  for  them. 
After  the  introduction  of  the  foregoing  documents  the  plain- 
tiff called  Snyder  as  a  witness,  who  testified  to  the  reasonable 
value  of  his  services  in  making  the  sale,  and  placed  in  evi- 
dence a  written  assignment  of  his  claim  to  plaintiff.  There- 
upon plaintiff  rested  his  case,  and  the  defendant  immediately 
moved  to  be  permitted  to  amend  her  amended  answer  by 
changing  the  admission  of  the  contract  of  employment  into 
a  denial  of  the  same.  Against  the  objection  and  exception 
of  plaintiff,  defendant  was  allowed  thus  to  amend  her  answer. 
The  court  then  informed  the  plaintiff  that  he  might  introduce 
any  further  evidence  he  might  think  necessary.  But  plaintiff 
X>ut  in  no  further  evidence,  and  the  defendant  thereupon 
moved  for  a  nonsuit  on  the  grounds  that  ''plaintiff  has  not 
made  out  a  case  against  the  defendant,"  that  the  contract 
of  employment  set  forth  in  the  complaint  is  not  supported  by 
any  competent  evidence;  "and  also  that  the  case  is  one  viola- 
tive of  subdivision  6  of  section  1624  of  the  Civil  Code."  The 
nonsuit  was  granted  and  judgment  in  defendant's  favor  ac- 
cordingly rendered. 

Plaintiff  appeals  from  the  judgment,  and  the  points  urged 
by  him  are  two  in  number.  He  says  that  it  was  not  in  fur- 
therance of  justice,  and  was  an  abuse  of  discretion  to  allow 
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the  last  amendment  to  the  answer,  and  that  the  court  erred  in 
granting  the  nonsuit. 

The  answer  as  it  stood  before  the  final  amendment  to  it 
did  not  admit  the  validity  of  the  contract  employing  Snyder, 
as  appellant  seems  to  assume,  but,  on  the  contrary,  it  admitted 
that  such  an  oral  contract  was  entered  into,  but  pleaded  that 
the  same  was  invalid  because  not  in  writing,  and  instead  of 
waiving  the  statute  of  frauds,  specially  pleaded  it,  and  there- 
by claimed  the  benefit  of  it.  It  is  well  said  in  Burt  v.  WUson. 
28  Cal.  638,^  that  ''if  a  defendant  sought  to  be  charged  upon  a 
contract  within  the  statute  of  frauds,  admits  the  contract  in 
his  answer,  and  does  not  daim  the  benefit  of  the  statute,  he  ia 
considered  as  waiving  its  protection  and  as  furnishing  by  his 
answer  the  very  proof  which  the  statute  requires.  But  if  the 
admission  is  coupled  with  a  claim  to  the  protection  of  the  stat- 
ute, the  rights  of  the  party  stand  as  though  the  admission  had 
not  been  made  (2  Story's  Equity  Jurisprudence,  sec.  757).'* 
The  last  amendment  to  the  answer,  then,  was  not  of  much  im- 
portance, as  defendant's  real  defense  was  the  statute  of 
frauds,  and  she  could  have  had  the  full  benefit  of  this  defense, 
and  was  entitled  to  the  nonsuit  without  the  final  amendment 
to  her  answer,  because  the  defendant  had  failed  to  show  any 
valid  contract  of  employment,  there  being  no  reference  to  any 
employment  or  agreement  for  commissions  or  other  compen- 
sation in  any  of  the  writings  introduced  in  evidence  by  him. 
It  is  true  that  it  was  not  necessary  that  plaintiff  should  allege 
in  his  complaint  that  the  contract  was  in  writing.  It  would 
be  presumed  to  be  in  writing  from  the  allegation  that  such  a 
contract  was  made,  but  when  the  plaintiff  came  to  his  proofs 
his  assumption  that  the  burden  was  on  him,  the  statute  being 
pleaded,  not  only  to  show  a  contract  but  a  valid  contract,  was 
undoubtedly  correct.  And  to  do  this  he  must  show  that  the 
contract  of  employment  was  in  writing.  (Browne  on  Statute 
of  Frauds,  5th  ed.,  sec.  535.)  This  he  failed  to  do,  and  there 
being  no  admission  of  a  valid  contract,  but  a  special  plea  that 
the  contract  relied  on  was  invalid,  the  nonsuit  was  properly 
granted,  on  the  ground  of  the  statute  of  frauds  relied  on  by 
defendant  in  her  answer.  There  was  neither  error  nor  im- 
propriety in  the  action  of  the  court  in  allowing  the  final 
amendment  to  the  answer,  for  while  the  nonsuit  could  with 
propriety  have  been  granted  without  the  amendment  and  the 

187  Am.  Dee.  142. 
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amendment  was  perhai)s  not  strictly  necessary,  yet  there  was 
a  possible  ambiguity  in  the  answer  which  could  be  and  was 
obviated  by  the  amendment.  The  court  should  always  be  lib- 
eral in  allowing  amendments  which  may  remove  a  possible 
ambiguity  in  a  pleading,  and  we  see  no  abuse  of  discretion  in 
this  instance. 

There  being  no  contract  of  employment  in  writing,  it  is 
clear  also  that  plaintiff  is  not  entitled  to  recover  the  reason- 
able value  of  the  services  under  the  second  count  of  his  com- 
plaint. This  question  has  long  been  settled  by  the  decisions 
of  this  court.  (McCarthy  v.  Loupe,  62  Cal.  299 ;  Myres  v. 
Surrykne,  67  Cal.  657;  McOeary  v.  CatchweU,  129  Cal.  389.) 

We  advise  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  for^^oing  opinion  the  judg- 
ment appealed  from  is  afflimed. 

Van  Dyke,  J..  Shaw,  J.,  Angellotti,  J. 


[Crim.  No.  094.    Department  Two.— November  8S,  1908.] 

TEE    PEOPLE,  Respondent,  v.  SAMUEL    MoDANIELS, 

Appellant. 

Cbdonal  La.w— Honoir  to  Bkt  Asn>x  iNvoaicATioxr — Bionatubx  to 
OoxPLAiMT  —  Mabk — Attestation — Jusat  or  Jusnos.— Upon  a 
motion  to  Bet  aside  an  information  for  insnffieieney  of  the  signa^ 
tare  to  the  eomplaint  for  arreet  of  the  defendant,  a  signature  by 
the  mark  of  the  eomplainant,  made  after  his  initials  and  before  his 
somame,  aeeompanied  by  the  jurat  of  the  justice  of  the  peaee  that 
the  eomphnint  was  subseribed  and  sworn  to  before  him,  will  be 
deemed  suiBeient.  It  win  be  presumed  that  the  name  of  the  com- 
plainant, written  near  the  mark,  was  written  hy  the  justice;  and 
his  signature  to  the  jurat  was  a  suf&eient  attestation  of  the  mark. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County  and  from  en  order  denying  a  new  triaL  George 
E.  Church,  Judge. 

OXTiT.  CU  —a 
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The  facts  are  stated  in  the  opinion. 

S.  J.  Hinds,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Poet,  Assistant 
Attorney-General,  for  Respondent. 

GRAY,  C. — ^Defendant  appeals  from  a  judgment  convict- 
ing him  of  burglary  in  the  second  degree,  and  from  an  order 
denying  him  a  new  triaL 

In  the  court  below  the  appellant  moved  to  set  aside  the  in- 
formation on  the  ground  that  he  had  not  been  legally  com- 
mitted by  a  magistrate.  The  point  made  upon  this  motion 
WBS,  that  the  original  complaint  filed  in  the  justice's  court 
as  a  foundation  for  a  warrant  of  arrest  and  a  preliminary 
examination  before  the  magistrate  was  not  subscribed  iu 
proper  form  by  the  complaining  witness.  In  support  of  the 
motion  nothing  seems  to  have  been  introduced  in  evidence 
except  the  original  complaint,  a  copy  of  which  is  brought  to 
this  court  in  a  bill  of  exceptions.  The  complaint,  as  appears 
from  this  copy,  is  in  the  form  of  an  affidavit,  and  begins  with 
'^  Personally  appeared  before  me  this  ninth  day  of  November. 
1902,  B.  H.  Brown,  of  Squaw  Valley,  in  the  county  of  Fres- 
no, who,  first  being  duly  sworn,  complains  and  accuses  Samuei 
McDaniels  of  the  crime  of  burglary,  committed  as  follows:'* 
and  then  follows  a  sufficient  charge  of  burglary  against  the 
defendant,  and  a  prayer  for  a  warrant  for  the  arrest  of  Mc- 
Daniels, **and  that  he  may  be  dealt  with  according  to  law." 
The  complaint  is  signed  immediately  following  this  prayer 

as  follows:  **B.  H.     X    Brown,"  and  immediately  following 

marie 
this  is  the  usual  jurat,  "Subscribed  and  sworn  to  before  m^ 
this  9th  day  of  November,  A.  D.  1902. 

"C.  P.  WALTON, 
"Justice  of  the  Peace  Seventh  Township,  County  of  Fresno.'* 

It  is  urged  that  this  was  not  a  signing  of  the  complaint  by 
the  complaining  witness  within  the  meaning  of  section  7  of  the 
Penal  Code.  Waiving  the  question  as  to  whether  or  not  it  is 
proper  on  this  appeal  to  consider  the  question  of  the  suffi- 
ciency of  the  original  complaint^  we  are  of  opinion  that  the 
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objection  made  to  it  is  not  well  taken.  Whether  the  justice 
of  the  peace  who  signed  the  jurat  to  the  affidavit  also  wrote 
the  name  of  the  complainant  near  his  mark  could  have  been 
and  was  no  doubt  ascertained  by  the  trial  court  on  an  inspec- 
tion of  the  original  a£Sdavit  and  a  comparison  of  the  hand- 
writing in  the  two  names.  From  the  fact  that  the  justice 
certifies  that  the  affidavit  was  subscribed  before  him,  he  wiJl 
presume  that  the  statute  was  complied  with,  and  that  the 
justice  wrote  the  name  of  the  complainant  where  it  appears 
at  the  end  of  the  complaint.  Error  must  be  made  to  appear 
by  the  party  alleging  it,  and  we  are  permitted  to  indulge  all 
reasonable  presumptions  in  the  absence  of  a  contrary  showing 
to  uphold  the  regularity  of  the  ruling  of  the  court  below. 

The  name  of  the  subscribing  witness  having  been  written 
by  the  justice  near  the  mark,  all  that  was  left  for  the  latter  to 
do  under  section  7  of  the  Penal  Code  was  to  write  his  own 
name  as  a  witness.  This  he  did  when  he  appended  his  auto- 
graph to  the  jurat.  The  language  of  the  jurat,  '^  Sub- 
scribed," etc.,  ** before  me,"  is  evidence  of  that  fact.  It  is 
not  necessary  that  he  should  write  the  word  '' witnessed," 
— any  equivalent  expression  would  serve  as  well.  Nor  was  it 
necessary  that  he  should  write  his  name  twice.  One  signature 
could  and  did  witness  both  the  previous  signature  and  the 
jurat.  No  reason  is  suggested,  and  we  cannot  see  any  reason 
why  the  officer  taking  the  affidavit  should  not  be  permitted 
also  to  witness  the  mark  or  other  signature  of  the  affiant.  In- 
deed, it  would  seem  that  the  primary  object  and  purpose  ot 
the  signature  of  the  officer  to  the  jurat  is  to  witness  the  sig- 
nature of  the  affiant  to  the  affidavit.  It  is  not  any  the  less  a 
witnessing  because  the  affiiant  has  merely  made  his  mark. 
There  can  be  no  sense  or  reason  in  his  witnessing  it  more  than 
once.  We  think  this  view  is  upheld  in  In  re  OuUfayle,  96 
Cal.  598.  In  that  case  the  decedent  signed  a  will  with  his 
mark.  Following  this  was  the  word  ** witnesses,"  followed 
by  the  signatures  of  three  witnesses.  These  three  signatures 
seem  to  have  been  treated  without  question  as  witnessing 
both  the  will  and  the  mark  of  the  testator  and  making  of 
the  latter  a  proper  signature  under  the  provisions  of  section 
14  of  the  Civil  Code,  which  is  substantially  the  same  as  sec- 
tion 7  of  the  Penal  Code  in  this  respect. 
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The  motion  to  set  aside  the  information  waa  properly  de- 
nied. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarlandy  J.,  Lorigan,  J.,  Henshaw,  J. 


[L.    A.    No.    967.    In   Bank.— November   28,    1903.] 

LEAH  J.  KATZ,  Executrix,  etc.,  et  al.,  Appellants,  v.  MAB- 
GARET  D.  WALKINSHAW,  Respondent. 

Watek-Bights  —  Peroolatino  Waters  —  Artesian  Bei;t  —  Bipaxiak 
Bights. — An  underground  body  of  water  lying  in  an  artesian  belt, 
which  does  not  flow  in  anj  defined  stream,  but  is  produced  bj  per- 
eolation  through  saturated  soil,  and  is  pressed  forward  by  water 
accumulating  from  ravines,  canyons,  and  streams  above,  pressing 
down  into  the  soil  by  percolation,  is  not  a  watercourse,  and  is  not 
governed  by  the  law  of  riparian  rights. 

Id.— Bights  or  Owners  ot  Peroolatino  Water—Beasonable  Use— In- 
terference WITH  Percolation. — ^Each  owner  of  soil  lying  in  a  belt 
which  becomes  saturated  vrith  percolating  water  is  entitled  to  a 

reasonable  use  thereof  on  his  own  land,  notwithstanding  such  rea- 
sonable use  may  interfere  with  water  percolation  in  his  neighbors' 
soil;  but  he  has  no  right  to  injure  his  neighbors  by  an  unreason- 
able diversion  of  the  water  percolating  in  the  belt  for  the  purpose 
of  sale  or  carriage  to  distant  lands. 

Id. — Maxim  Applicable. — The  maxim,  8%e  utere  tuo  ut  aUenwm  non 
laedas,  is  applicable  as  between  adjoining  users  af  pereolating 
water,  whenever  justice  requires  its  application. 

Id. — ^Diversidn  tbom  Artesian  Belt  vob  Sale— iNjimonoir. — ^The 
owners  of  artesian  wells  sunk  in  as  artesian  belt  of  pereolating 
water,  the  waters  from  which  are  necessary  for  domestic  use  and 
irrigation  of  their  lands,  on  which  are  growing  trees,  vines, 
shrubbery,  and  other  plants  of  great  value,  are  entitled  to  an  injunc- 
tion to  restrain  the  diversion  of  the  water  percolating  in  the  arte- 
sian belt,  by  an  owner  of  land  situated  in  the  belt,  for  the  purpose 
of  conveying  the  same  to  distant  lands  for  sale,  to  the  irreparable 
injury  of  the  plaintiffs. 

Td. — Plbading — Subterranean  Stream — ^Injury  to  Artesian  Wslia— > 
-aRjRpLuSAOS. — ^Where  the  complaint  for  the  injunction  stated  ia 
substance  that  plaintiffs  had  wells  in  their  respective  tracts,  from 
which  water  flowed  to  the  surface  of  the  ground,  which  was  neces- 
sary for  domestie  use  and  irrigation  of  Uieir  lands,  and  that  tlia 
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defendant  by  means  of  wells  and  excavations  on  ber  own  lands 
drew  tbe  waters  from  plaintiffs'  lands  and  conveyed  them  to  dis- 
tant lands,  it  states  a  cause  of  action  for  an  injunction  to  restrain 
the  diversion  of  percolating  water;  and  an  averment  that  the  diver- 
sion was  from  an  underground  stream  may  be  regarded  as  surplus- 
age. 

Id. — ^EviDZNGB — IicPRom  Nonsuit. — ^Where  the  evidence  supported  the 
cause  of  action  for  wrongful  diversion  of  percolating  water  from 
the  lands  of  plaintiffs  to  their  irreparable  injury,  a  nonsuit  should 
not  have  been  granted,  though  the  allegation  of  diversion  from  a 
subterranean  stream  was  not  proved. 

Id. — ^Appuoabiuty  of  Common  Law — ^Vabyino  Conditions— Cessa- 
tion or  BuLE. — Such  parts  of  the  common  law  of  England  as  are 
not  adapted  to  our  condition,  form  no  part  of  the  law  of  this  state. 
The  common  law,  by  its  own  principle,  adapts  itself  to  varying  con- 
ditions, and  modifies  its  rules  so  as  to  subserve  the  ends  of  justice 
under  different  circumstances,  and  recognizes  the  principle  em- 
bodied in  section  3510  of  the  Civil  Code,  that  "when  the  reason  of 
a  rule  ceases,  so  should  the  rule.'' 

Id. — BuLE  AS  TO  PsaooLATiNO  Water  Inapplicable. — The  common-law 
rule  that  percolating  water  belongs  unqualified  to  the  owner  of 
the  soil,  and  that  he  has  the  absolute  right  to  extract  and  sell  it, 
is  not  applicable  to  the  conditions  existing  in  a  large  part  of  this 
state,  where  artificial  irrigation  is  essential  to  agriculture,  and 
artesian  weUs  in  percolating  belts  are  necessarily  used  for  that  pur- 
pose. 

Id. — ^DimciTLTiES  in  Pbeventino  Divei^ion. — The  difficulties  that  the 
courts  win  meet  in  securing  persons  necessarily  using  percohnting 
water  for  irrigation  by  means  of  artesian  wells  from  the  infliction 
of  great  wrong  and  injustice  by  its  diversion,  if  property  right 
therein  is  recognized,  cannot  justify  the  court  in  abandoning  the 
task  as  impossible.  The  courts  can  protect  this  particular  species 
of  property  in  water  as  effectually  as  water-rights  of  any  other 
description. 

Id.^ — ^BuLES  Afpuoable — ^Peiobitt— CoBBBLATiyx  Bights — Injunctions. 
— ^The  rules  respecting  priority  of  appropriation  and  correlative 
rights  in  regard  to  the  appropriation  and  use  of  percolating  water 
Indnde  the  right  to  appropriate  any  surplus  not  needed  for  use 
1^  well-owners  on  their  lands,  and  an  equitable  adjustment  of  dis- 
putes between  overlying  landowners,  where  the  supply  is  insufScient 
for  all,  and  proper  rules  relative  to  injunctions  and  the  remedy  at 
law  should  be  applied  to  the  solution  of  questions  arising  in  the 
courts  as  to  such  waters. 

APPEAL  from  a  judgment  of  the  Superior  Gonrt  of  San 
Bernardino  County.    John  L.  Campbell,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court  on  the 
original  hearing  in  Bank.  Further  facts  are  stated  in  the 
opinion  of  the  court  on  rehearinfi:. 


118  Katz  v.  Waldnshaw.  [141  Cal. 

0.  C.  UaskeU,  Rolfe  ft  Rolfe,  and  H.  C.  Bolfe,  for  Appel- 
lants. 

One  cannot  divert  surface,  or  underground,  or  percolating 
water  to  the  injury  of  another,  unless  it  is  done  to  protect 
or  benefit  his  own  land.  He  cannot  conduct  it  to  a  distance 
on  other  lands  or  divert  it  so  as  to  injure  his  neighbor's  land. 
(Case  V.  Hoffman,  84  Wis.  438 ;*  Gould  on  Waters,  263;  Bos- 
sett  V.  Salishury  Mfg.  Co.,  43  N.  H.  569  ;•  Sweet  v.  Cutter,  50 
N.  H.  439 ;»  Bartlett  v.  O'Connor,  (Cal.)  36  Pac.  Rep.  513; 
Wheatley  v.  Baugh,  25  Pa.  St.  528  ;*  Herriman  Irr.  Co.  v.  But- 
terfield  Min.  etc.  Co.,  19  Utah,  453;  Smith  v.  City  of  Brook- 
lyn, 18  App.  Div.  340;  46  N.  T.  Supp.  147;  ForbeU  v.  City 
of  New  York,  56  N.  T.  Supp.  790;  164  N.  T.  622,») 

G.  H.  Gould,  Amicus  Curiae,  also  for  Appellants. 

Percolating  waters  cannot  be  taken  away  from  a  soil-owner 
who  has  a  beneficial  use  of  them  to  his  injury  without  bene- 
ficial use  on  the  land  of  the  taker.  {City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  621,  644;  Hanson  v.  McCue,  42  Cal.  303.*) 
Many  equities  in  i>ercolating  water  must  be  recognized  and 
protected,  and  the  first  step  toward  a  clear  view  of  the  sub- 
ject should  be  in  the  direction  of  abolishing  an  antiquated 
and  misleading  formula. 

Byron  Waters,  for  Eesjwndent;  B.  B.  Houghton,  for  River- 
side Water  Company;  E.  W.  Freeman,  for  Temescal  Water 
Company,  John  E.  Daly,  and  Henry  J.  Stevens,  for  Glendora- 
Azusa  Water  Company;  Lucius  K.  Chase,  for  Corona  City 
Water  Company;  Henry  J.  Stevens,  for  Citrus  Belt  Water 
Company ;  C.  H.  Wilson,  for  Corona  Irrigation  Company ;  M. 
B.  Kellogg,  for  Gage  Canal  Company;  Page,  McCutchen, 
Harding  &  Knight,  for  Contra  Costa  Water  Company; 
Houghton  &  Houghton,  for  Miller  &  Lux  and  Frederick  Cox, 
Frank  H.  Short,  Otis  &  Gregg,  Howard  Surr,  Piatt  &  Bayno, 
and  Henley  C.  Booth,  City  Attorney  of  Santa  Barbara, 
Amid  Curiae,  also  for  Bespondent. 

The  plaintiff  can  only  recover  on  the  cause  of  action  al- 
leged, which  is  for  diversion  of  a  subterranean  stream,  and 
not  for  diversion  of  percolating  water.    A  plaintiff  cannot 


1 36  Am.  St.  Rep.  987.  «  64  Am.  Dee.  721,  and  note. 

tS2  Am.  Dee.  179.  179  Am.  8t.  Bep.  666. 

t9  Am.  Bep.  276,  and  note.     •  10  Am.  Sep.  299. 


Nov.  1903.]  Katz  V,  Walkinshaw.  119 

recover  on  a  different  cause  of  action  from  that  alleged. 
I^Mandran  v.  Ooux,  51  Cal.  151 ;  Reed  v.  Norton,  99  Cal.  617, 
619;  Eastlick  v.  Wright,  121  Cal.  309;  Kelly  v.  Plover,  103 
Cal.  35;  Riverside  Water  Co.  v.  Oage,  108  Cal.  240,  244;  £u- 
del  V.  Los  Angeles  County,  118  Cal.  281,  286 ;  Wallace  v. 
Farmers'  Ditch  Co.,  130  Cal.  578,  583;  Schirmer  v.  Drexler, 
134  Cal.  134,  139.)  The  law  of  California  is  settled  that  per- 
colating water  belongs  absolutely  to  the  owner  of  the  soil, 
with  the  right  to  use  and  divert  it  as  the  owner  sees  fit.  {Han- 
son V.  McCue,  42  Cal.  303  ;*  Painter  v.  Pasadena  L.  and  W. 
Co,,  91  Cal.  74,  82;  Southern  Pacific  Co.  v.  Dufour,  95  Cal. 
616;  Qould  v.  Eaton,  111  Cal.  641  ;2  City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597;  Vineland  Irr.  Dist.  v.  Azusa  PI.  Dist, 
126  Cal.  486.)  The  California  law  on  this  subject  accords 
with  the  great  weight  of  American  and  English  authorities. 
(27  Am.  &  Eng.  Ency.  of  Law,  425;  Breuning  v.  Dorr,  2H 
Colo.  195;  Wilson  v.  Ward,  26  Colo.  39;  Roath  v.  Driscoll 
20  Conn.  533 ;«  Brown  v.  lUus,  25  Conn.  593;  S.  C.  27  Conr. 
84;*  Metcalf  v.  Nelson,  8  S.  Dak.  89 ;»  Deadwood  Cent.  K. 
Co.  V.  Barker,  14  S.  Dak.  558;  Tampa  Waterworks  Co.  v 
Cline,  37  Fla.  586 ;«  Saddler  v.  Lee,  66  Ga.  45;^  Warmack  v. 
Brownlee,  84  Ga.  196;  Edward  v.  Haeger,  180  111.  99;  New 
Albany  etc.  R.  R.  Co.  v.  Peterson,  14  Ind.  116;  Taylor  v. 
Fickas,  64  Ind.  172 ;«  Ct^y  of  Emporia  v.  Soden,  25  Kan.  588;* 
Kinnigird  v.  Standard  OU  Co.,  89  Ky.  473  ;i«  Chase  v.  iSiiver- 
sitone,  62  Me.  175;"  Chesley  v.  ffin^,  74  Me.  164;"  Qreenleaf 
v.  Francis,  18  Pick.  117 ;  Wilson  v.  iVew;  Bedford,  108  Mass. 
26 ;  Z>ain^  v.  SpauLding,  157  Mass.  431 ;  Upjohn  v.  Richland 
Twp.,  46  Mich.  549;"  Ocean  Grove  C.  M.  Assn.  v.  As&wry 
Parfc,  40  N.  J.  Eq.  447 ;  Ellis  v.  Duncan,  21  Barb.  230;  Dehli 
V.  Youmans,  50  Barb.  305;  Qoodale  v.  Tw^We,  29  N.  T.  459: 
Trustees  of  Dehli  v.  Joumarw,  45  N.  Y.  362 ;"  Bliss  v.  Greeley, 
45  N.  Y.  671  ;«^  JoAiw^otim  e^c.  Co.  v.  Veght,  69  N.  Y.  16;" 
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Phelps  V.  Nowlen,  72  N.  Y.  39  ;i  Bloodgood  v.  Ayers,  108  N. 
Y.  400,-*  Frazier  v.  Brown,  12  Ohio  St.  300;  Elster  v.  Spring- 
field, 49  Ohio  St.  100;  Taylor  v.  WeZc*,  6  Or.  199;  SidUvan 
y.  Mining  Co.,  11  Utah,  441 ;  Crescent  Min.  Co.  y.  i8filt;6r  JTtn^; 
Min,  Co.,  17  Utah,  444,  451  ,•»  WUlaw  Creek  Irr.  Co.  v.  Mi- 
chaelson,  21  Utah,  248;*  Chaifield  v.  WOson,  28  Vt.  49;  31 
Vt.  357;  Harwood  v.  Benton,  32  Vt.  742,  737;  WheOock  v. 
Jacofts,  70  Vt.  162  f  MiUer  y.  Black  Rock  etc.  Co.,  99  Vt.  747 ;« 
Meyer  v.  Tacoma  L.  and  P.  Co.,  8  Wash.  144,  147 ;  Acton  y. 
BlundeU,  12  Mees.  &  W.  324;  New  River  Co.  v.  Johnson,  2 
EL  &  E.  405.) 

SHAW,  J. — ^A  rehearing  was  granted  in  this  case  for  the 
purpose  of  considering  more  fully,  and  by  the  aid  of  such  ad- 
ditional arguments  as  might  be  presented  by  persons  not 
parties  to  the  action,  but  yitally  interested  in  the  principle  in- 
yolved,  a  question  that  is  noyd  and  of  the  utmost  importance 
to  the  application  to  useful  purposes  of  the  waters  which  may 
be  found  in  the  soil. 

Petitions  for  rehearing  were  presented  not  only  in  behalf 
of  the  defendant,  but  also  on  behalf  of  a  number  of  corpora- 
tions engaged  in  the  business  of  obtaining  water  from  wells 
and  distributing  the  same  for  public  and  private  use  within 
this  state,  and  particularly  in  the  southern  part  thereof. 
Able  and  exhaustive  brie&  have  been  filed  on  the  rehearing. 
The  principle  decided  by  the  late  Justice  Temple  in  the  for- 
mer opinion,  and  the  course  of  reasoning  by  which  he  arrived 
at  the  conclusion,  have  been  attacked  in  these  several  briefs 
and  petitions  with  much  learning  and  acumen.  It  is  proper 
that  we  should  here  notice  some  of  the  objections  thus  pre- 
sented. 

It  is  urged,  in  the  first  place,  that  the  decision  goes  beyond 
the  case  that  was  before  the  court ;  that  the  pleadings  stated  a 
cause  of  action  solely  for  the  diversion  of  water  from  an  al- 
leged underground  stream,  and  that,  therefore,  there  was  no 
occasion  for  a  discussion  of  the  principles  governing  the  rights 
to  waters  of  the  class  usually  denominated  percolating  watera 
The  proposition  is  not  tenable.    The  complaint,  in  substance^ 
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states  that  the  plaintiffs  had  wells  upon  their  respective  tracts 
of  land,  from  which  water  flowed  to  the  surface  of  the  ground ; 
that  the  water  was  necessary  for  domestic  use  and  irrigation 
on  the  lands  on  which  they  were  situate ;  that  the  defendant, 
by  means  of  other  wells  and  excavations  upon  another  tract  of 
land  in  the  vicinity  prevented  any  water  from  flowing  through 
the  plaintiffs'  wells  to  their  premises,  and  that  this  was  done 
by  drawing  off  the  water  through  the  wells  of  the  defendant, 
taking  it  to  a  distant  tract  and  there  using  it.  If  the  princi- 
ple is  correct  that  the  defendant  cannot  thus,  and  for  this 
purpose,  take  from  the  plaintiffs'  wells  the  percolating  waters 
from  which  th^  are  supplied,  then  no  further  allegations 
were  necessary,  and  the  averment  that  the  water  constituted 
part  of  an  underground  stream  may  be  regarded  as  surplus- 
age. The  complaint  was  thus  treated  in  the  opinion  of  Jus- 
tice Temple,  and  he  properly  considered  the  question  whether 
or  not,  eliminating  the  surplus  allegation  that  there  was  au 
underground  stream,  the  complaint  stated  a  cause  of  action 
which  was  sustained  by  the  evidence.  The  fact  that  the  court 
below  supposed  that  the  existence  of  a  stream  of  water  was 
necessary  to  make  the  diversion  of  the  water  an  actionable 
wrong  does  not  limit  this  court  to  the  same  view,  if  it  be  er- 
roneous. If  enough  of  the  facts  which  are  set  forth  in  the 
complaint  are  established  by  the  evidence,  without  substan- 
tial conflict,  to  constitute  a  good  cause  of  action,  then  the 
nonsuit  should  not  have  been  granted,  although  other  allega- 
tions are  not  proven. 

Many  arguments,  objections,  and  criticisms  are  presented 
in  opposition  to  the  rules  and  reasoning  of  the  former  opin- 
ion. It  is  contended  that  the  rule  that  each  landowner  owns 
absolutely  the  percolating  waters  in  his  land,  with  the  right  to 
extract,  sell,  and  dispose  of  them  as  he  chooses,  regardless 
of  the  results  to  his  neighbor,  is  part  of  the  common  law,  and 
as  such  has  been  adopted  in  this  state  as  the  law  of  the  land 
by  the  statute  of  April  13,  1850,  (Stats.  1850,  219,)  and  by 
section  4468  of  the  Political  Code,  and  that,  consequently, 
it  is  beyond  the  power  of  this  court  to  abrogate  or  change 
it;  that  the  question  comes  clearly  within  the  doctrine  of 
stare  decisis;  tibat  the  rule  above  stated  has  become  a  rule  of 
property  in  this  state  upon  the  faith  of  which  enormous  in- 
vestments have  been  made,  and  that  it  should  not  now  be  de- 
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parted  from,  even  if  erroneous ;  that  eyen  if  the  question  were 
an  open  one,  the  adoption  of  the  doctrine  of  correlative  rights 
in  percolating  waters  would  hinder  or  prevent  all  further 
developments  or  use  of  underground  waters,  and  endanger 
or  destroy  developments  already  made,  thus  largely  restrict- 
ing the  productive  capacity  and  growth  of  the  state,  and  that, 
therefore,  a  sound  public  policy  and  regard  for  the  general 
welfare  demand  the  opposite  rule;  that  the  doctrine  of  reason- 
able use  of  percolating  waters  would  require  an  equitable 
distribution  thereof  among  the  different  landowners  and 
claimants  who  might  have  rights  therein,  that  this  would 
throw  upon  the  courts  the  duty  and  burden  of  regulating 
the  use  of  such  waters  and  the  flow  of  the  wells  or  tunnels, 
which  would  prove  a  duty  impossible  of  performance;  and, 
finally,  that  if  this  rule  is  the  law  as  to  percolating  waters, 
it  must  for  the  same  reason  be  the  law  with  regard  to  the 
extraction  of  petroleum  from  the  ground,  and,  if  so,  it  would 
entirely  destroy  the  oil  development  and  production  of  this 
state,  and  for  that  reason  also  that  it  is  against  public  policy 
and  injurious  to  the  general  welfare. 

The  idea  that  the  doctrine  contended  for  by  the  defendant 
is  a  part  of  the  common  law  adopted  by  our  statute,  and 
beyond  the  power  of  the  court  to  change  or  modify,  is  founded 
upon  a  misconception  of  the  extent  to  which  the  common  lav 
is  adopted  by  such  statutory  provisions,  and  a  failure  to 
observe  some  of  the  rules  and  principles  of  the  conmion  law 
itself.  In  Crandall  v.  Woods,  8  Cal.  143,  the  court  approved 
the  following  rule,  quoting  from  the  dissenting  opinion  of 
Bronson,  J.,  in  Starr  v.  Child,  20  Wend.  159:  "I  think  no 
doctrine  better  settled  than  that  such  x)ortions  of  the  law  of 
England  as  are  not  adapted  to  our  condition  form  no  part  of 
the  law  of  this  state.  This  exception  includes  not  only  such 
laws  as  are  inconsistent  with  the  spirit  of  our  institutions, 
but  such  as  are  framed  with  sx>ecial  reference  to  the  physical 
condition  of  a  country  differing  widely  from  our  own.  It 
is  contrary  to  the  spirit  of  the  common  law  itself  to  apply 
a  rule  founded  on  a  particular  reason  to  a  case  where  that 
reason  utterly  fails."  This  quotation  was  subsequently  ap- 
proved by  the  New  York  court  of  appeals.  {People  v.  Ap- 
praiserSf  33  N.  Y.  461.)     The  same  doctrine  was  followed  in 
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the  case  of  English  v.  Johnson,  17  Gal.  116.^  In  Pennsyl- 
vania and  West  Virginia,  under  similar  statutes,  it  was  held 
that  only  such  parts  of  the  common  law  as  were  applicable 
to  the  local  situation  of  the  particular  state  were  in  force 
{Carson  v.  Blazer,  2  Binn.  ^AfPoweU  v.  Sims,  5  W.  Va.  4*), 
and  this  is  the  rule  in  all  the  states  upon  the  question,  irre- 
spective of  statutory  adoption.  (Commonwealth  v.  KnowU 
ton,  2  Mass.  534;  State  v.  Rollins,  8  N.  H.  560;  Pierce  v. 
State,  13  N.  H.  542;  Currier  v.  Perley,  24  N.  H  223;  Den- 
nett  V.  Bennett,  43  N.  H.  499 ;  Van  Ness  v.  Pacard,  2  Pet. 
144;  Wheaton  v.  Peters,  8  Pet.  659;  Bloom  v.  Richards,  2 
Ohio  St.  391.) 

The  true  doctrine  is,  that  the  common  law  by  its  own  prin- 
ciples  adapts  itself  to  varying  conditions,  and  modifies  its  own 
rules  so  as  to  serve  the  ends  of  justice  under  the  different 
circumstances,  a  principle  adopted  into  our  code  by  section 
C510  of  the  Civil  Code:  "When  the  reason  of  a  rule  ceases, 
so  should  the  rule  itself."  This  is  well  stated  in  Morgan  v. 
King,  30  Barb.  16:  "We  are  not  bound  to  follow  the  letter 
of  the  common  law,  forgetful  of  its  spirit;  its  rule  instead  ot 
its  principle.  A  rule  of  law  applicable  to  the  fresh-water 
streams  of  England  may  be  wholly  inapplicable  to  fresh- 
water streams  in  this  country  of  the  same  nature  and  char- 
acter, because  of  different  capacity,  or  because  the  adjoining 
country  may  furnish  a  commerce  for  them  unknown  in  Eng- 
land, and  yet  be  subject  to  the  same  principle.  If  so,  the  com- 
mon law  modifies  its  rules  upon  its  own  principles,  and  con- 
forms them  to  the  wants  of  the  community,  the  nature,  char- 
acter, and  capacity  of  the  subject  to  which  they  are  to  be 
applied."  In  Beardsley  v.  Hartford,  50  Conn.  542,*  the  court 
says:  "It  is  a  well-settled  rule  that  the  law  varies  with  the 
varying  reasons  on  which  it  is  founded  This  is  expressed 
by  the  mixim:  ^Cessante  ratione,  cessat  ipsa  lex,'  This  means 
that  no  law  can  survive  the  reasons  on  which  it  is  founded. 
It  needs  no  statute  to  change  it;  it  abrogates  itself.  If  the 
reasons  on  which  a  law  rests  are  overborne  by  opposing 
reasons,  which,  in  the  progress  of  society,  gain  controlling 
force,  the  old  law,  though  still  good  as  an  abstract  principle^ 
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and  good  in  its  application  to  some  circumstances,  must  ceaae 
to  apply  or  to  be  a  controlling  principle  to  the  new  circum- 
stances." Accordingly,  in  many  instances  in  this  country, 
in  states  where  the  common  law  is  held  to  be  in  force,  some  of 
its  rules  are  held  to  be  not  applicable  to  the  conditions  dif- 
ferent from  the  place  of  its  origin.     {Connolly  v.  Ooodtvin, 

5  Cal.  221 ;  Bicketis  v.  Johnson,  8  Cal.  36 ;  United  States  7. 
McCarthy,  18  Fed.  89;  21  Blatchf.  469;  Bovard  v.  Kettering, 
101  Pa.  St.  185;  Haywood  v.  Shreve,  44  N.  J.  L.  96;  Green  ▼. 
Liter,  8  Cranch,  249;  Cole  v.  Lake,  54  N.  H.  286;  Pettingill 
\.  Rideout,  6  N.  H.  454  ;i  Boston  and  W.  B.  C.  ▼.  Dana,  1 
Gray,  97 ;  Lindsley  v.  Coats,  1  Ohio,  243 ;  Stoever  v.  Whitman, 

6  Binn.  420;  Dawson  v.  Coffman,  28  Ind.  223;  Wagner  v. 
Bissell,  3  Iowa,  496;  Reaume  v.  Chambers,  22  Mo.  54; 
Seeley  v.  Peters,  10  111.  130;  Collins  v.  Chartiers  V.  G.  Co  ^ 
131  Pa.  St.  143,'  in  which  case  this  same  doctrine  of  the  ab- 
solute ownership  in  percolating  water  was  modified;  Harris 
V.  Harrison,  93  Cal.  676,  and  Wiggins  ▼.  Muscupiabe  Co.,  113 
Cal.  182,*  in  which  last-mentioned  cases  the  common  law  re- 
specting riparian  rights  was  said  to  have  been  modified  in 
this  state  to  suit  our  peculiar  conditions.)  Whenever  it  is 
found  that,  owing  to  the  ph3^ical  features  and  character  oC 
this  state,  and  the  peculiarities  of  its  climate,  soil,  and  pro- 
ductions, the  application  of  a  given  common-law  rule  by  on? 
courts  tends  constantly  to  cause  injustice  and  wrong,  rather 
than  the  administration  of  justice  and  right,  then  the  funda- 
mental principles  of  right  and  justice  on  which  that  law  is 
founded,  and  which  its  administration  is  intended  to  pro- 
mote, require  that  a  different  rule  should  be  adopted,  one 
which  is  calculated  to  secure  persons  in  their  properly  and 
possessions,  and  to  preserve  for  them  the  fruits  of  their  labors 
and  expenditures.  The  question  whether  or  not  the  rale 
contended  for  is  a  part  of  the  common  law  applicable  to  this 
state  depends  on  whether  it  is  suitable  to  our  conditions  an- 
der  the  rule  just  stated. 

It  is  necessary,  therefore,  to  state  the  conditions  existing 
in  many  parts  of  this  state  which  are  different  from  those 
existing  where  the  rule  had  its  origin. 
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In  a  large  part  of  the  state,  and  in  almost  all  of  the  south- 
ern half  of  it,  particularly  south  of  the  Tehachapi  range  of 
mountains,  aside  from  grains,  grasses,  and  some  scant  pastur- 
age, there  is  practically  no  production  by  agriculture  except 
by  means  of  artificial  irrigation.  In  a  few  places  favored  by 
nature  crops  are  nourished  by  natural  irrigation,  due  to  the 
existence  underneath  the  ordinary  soil  of  a  saturated  layer 
of  sand  or  gravel,  but  these  places  are  so  few  that  they  are 
of  no  consequence  in  any  general  view  of  the  situation.  Irri- 
gation in  these  regions  has  always  been  customary,  and  under 
the  Spanish  and  Mexican  governments  it  was  fostered  and  en- 
couraged. Even  in  the  earlier  periods  of  the  settlement  of 
the  country,  after  its  acquisition  by  the  United  States,  and 
while  the  population  was  sparse  and  scattered  compared  to 
the  present  time,  the  natural  supply  of  water  from  the  sur- 
face streams,  as  diverted  and  applied  by  the  crude  and  waste- 
ful methods  then  used,  was  not  considered  more  than  was 
necessary.  As  the  population  increased,  better  methods  of 
diversion,  distribution,  and  application  were  adopted,  and  the 
streams  were  made  to  irrigate  a  very  much  larger  area  of 
land.  While  this  process  was  going  on  a  series  of  wet  yearn 
augmented  the  streams,  and  still  more  land  was  put  under  the 
irrigating  systems.  Recently  there  has  followed  another  se- 
ries of  very  dry  years,  which  has  eorresx)ondingly  diminished 
the  flow  of  the  streams.  After  this  period  began  it  was  soon 
found  that  the  natural  streams  were  insufficient.  The  situa- 
tion became  critical,  and  heavy  loss  and  destruction  from 
drought  was  imminent.  Still  the  population  continued  to  in- 
crease, and  with  it  the  demand  for  more  water  to  irrigate 
more  land.  Recourse  was  then  had  to  the  undei^iound  wa- 
ters. Tunnels  were  constructed,  more  artesian  wells  bored, 
and  finally  pumps  driven  by  electric  or  steam  power  were  put 
into  general  use  to  obtain  sufficient  water  to  keep  alive  and 
productive  the  valuable  orchards  planted  at  the  time  when 
water  was  supposed  to  be  more  abundant.  The  geological 
history  and  formation  of  the  country  is  peculiar.  Deep  bor- 
ings have  shown  that  almost  all  of  the  valleys  and  other 
places  where  water  is  found  abundantly  in  percolation  were 
formerly  deep  canyons  or  basins,  at  the  bottoms  of  which 
anciently  there  were  surface  streams  or  lakes.  Gravel,  boul- 
ders, and  occasionally  pieces  of  driftwood  have  been  found 


126  Katz  v.  Walkinshaw.  [141  Cal. 

near  the  coast  far  below  tide-levely  showing  that  these  sunken 
stream-beds  were  once  high  enough  to  discharge  water  by 
gravity  into  the  sea.  These  valleys  and  basins  are  bordered 
by  high  mountains,  upon  which  there  falls  the  more  abundant 
rain.  The  deep  canyons  or  basins  in  course  of  ages  have  be- 
come filled  with  the  washings  from  the  mountains,  lai^ely 
composed  of  sand  and  gravel,  and  into  this  porous  material 
the  water  now  running  down  from  the  mountains  rapidly 
sinks  and  slowly  moves  through  the  lands  by  the  process 
usually  termed  percolation,  forming  what  are  practically  un- 
derground reservoirs.  It  is  the  water  thus  held  or  stored 
that  is  now  being  taken  to  eke  out  the  supply  from  the  natural 
streams.  In  almost  every  instance  of  a  water  supply  from 
the  so-called  percolating  water,  the  location  of  the  well  or 
tunnel  by  which  it  is  collected  is  in  one  of  these  ancient  can- 
yons or  lake  basins.  Outside  of  these  there  is  no  percolatins: 
water  in  sufficient  quantity  to  be  of  much  importance  in  the 
development  of  the  country  or  of  sufficient  value  to  cause  se- 
rious litigation.  It  is  usual  to  speak  of  the  extraction  of  this 
water  from  the  ground  as  a  development  of  a  hitherto  unused 
supply.  But  it  is  not  yet  demonstrated  that  the  process  is 
not  in  fact,  for  the  most  part,  an  exhaustion  of  the  under- 
ground sources  from  which  the  surface  streams  and  other 
supplies  previously  used  have  been  fed  and  supported.  In 
some  cases  this  has  been  proven  by  the  event.  The  danger  of 
exhaustion  in  this  way  threatens  surface  streams  as  well  as 
underground  percolations  and  reservoirs.  Many  water  com- 
panies, anticipating  such  an  attack  on  their  water  supply, 
have  felt  compelled  to  purchase,  and  have  purchased,  at  great 
expense,  the  lands  immediately  surrounding  the  stream  or 
source  of  supply,  in  order  to  be  able  to  protect  and  secure 
the  percolations  from  which  the  source  was  fed.  Owing  to 
the  uncertainty  in  the  law,  and  the  absence  of  legal  protec- 
tion, there  has  been  no  security  in  titles  to  water-rights.  So 
great  is  the  scarcity  of  water  under  the  present  demands  and 
conditions  that  one  who  is  deprived  of  water  which  he  has 
been  using  has  usually  no  other  source  at  hand  from  which 
he  can  obtain  another  supply. 

The  water  thus  obtained  from  all  these  sources  is  now  used 
with  the  utmost  economy,  and  is  devoted  to  the  production  of 
dtrus  and  other  extremely  valuable  orchard  and  vineyard 
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crops.  The  water  itself,  owing  to  the  tremendous  need,  the 
valuable  results  from  its  application,  and  the  constant  effort 
to  plant  more  orchards  and  vineyards  to  share  in  the  great 
profits  realized  therefrom,  has  become  very  valuable.  In 
some  instances  it  has  been  known  to  sell  at  the  rate  of  fifty 
thousand  dollars  for  a  stream  flowing  at  the  rate  of  one  cubic 
foot  per  second.  Notwithstanding  the  great  drain  on  the 
water  supply,  the  economy  in  the  distribution  and  applica- 
tion, and  the  much  larger  area  of  land  thereby  brought  un 
der  irrigation,  there  still  remain  large  areas  of  rich  soil  which 
are  dry  and  waste  for  want  of  water.  This  abundance  of 
land,  with  the  scarcity  and  high  price  of  water,  furnish  a 
constant  stimulus  to  the  further  exhaustion  of  the  limiteci 
amount  of  underground  water,  and  a  constant  temptation  to 
invade  sources  already  appropriated.  The  charms  of  the  cli- 
mate have  drawn,  and  will  continue  to  draw,  immigrants 
from  the  better  classes  of  the  eastern  states,  composed  largely 
of  men  of  experience  and  means,  energetic,  enterprising,  and 
resourceful.  With  an  increasing  population  of  this  char- 
acter, it  is  manifest  that  nothing  that  is  possible  to  be  done 
to  secure  success  will  be  left  undone,  and  that  there  must  en- 
sue in  years  to  come  a  fierce  strife,  first  to  acquire  and  then 
to  hold  every  available  supply  of  water. 

It  is  scarcely  necessary  to  state  the  conditions  existing  in 
other  countries  referred  to,  to  show  that  they  are  vastly  dif- 
ferent from  those  above  stated.  There  the  rainfall  is  abun- 
dant, and  water,  instead  of  being  of  almost  priceless  value,  is 
a  substance  that  in  many  instances  is  to  be  gotten  rid  of  rather 
than  preserved.  Drainage  is  there  an  important  process  in 
the  development  of  the  productive  capacity  of  the  land,  and 
irrigation  is  unknown.  The  lands  that  from  their  situation 
in  this  country  are  classed  as  damp  lands  would  in  those 
countries  be  either  covered  by  lakes  or  would  be  swamps  and 
bogs.  If  one  is  deprived  of  water  in  those  regions,  there  is 
usually  little  difficulty  in  obtaining  a  sufficient  supply  near 
by,  and  at  small  expense.  The  country  is  interlaced  with 
streams  of  all  sizes  from  the  smallest  brooklet  up  to  large 
navigable  rivers,  and  the  question  of  the  water  supply  haa 
but  little  to  do  with  the  progress  or  prosperity  of  the  country. 

It  is  clear  also  that  the  difficulties  arising  from  the  scarcity 
of  water  in  this  country  are  by  no  means  ended,  but,  on  the 
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contrary,  are  probably  just  beginning.  The  application  of 
the  role  contended  for  by  the  defendants  will  tend  to  aggra- 
vate these  difSculties  rather  than  solve  them.  Traced  to  iU 
true  foundation,  the  role  is  simply  this:  that  owing  to  the 
difficulties  the  courts  will  meet  in  securing  persons  from  the 
infliction  of  great  wrong  and  injustice  by  the  diversion  of 
percolating  water,  if  any  property  right  in  such  water  is  rec- 
ognized, the  task  must  be  abandoned  as  impossible,  and  those 
who  have  valuable  property  acquired  by  and  dependent  on 
the  use  of  such  water  must  be  left  to  their  own  resources  to 
secure  protection  for  their  property  from  the  attacks  of  their 
more  powerful  neighbors,  and  failing  in  this,  must  suffer  ir- 
retrievable loss ;  that  might  is  the  only  protection* 

"The  good  old  rule 
BuiBeeth  them,  the  simple  plan, 
Thftt  they  should  take  who  have  the  power. 
And  they  should  keep  who  ean." 

The  field  is  open  for  exploitation  to  every  man  who  covets 
the  possessions  of  another  or  the  water  which  sustains  and 
preserves  them,  and  he  is  at  liberty  to  take  that  water  if  he 
has  the  means  to  do  so,  and  no  law  will  prevent  or  interfere 
with  him  or  preserve  his  victim  from  the  attack.  The  diffi- 
culties to  be  encountered  must  be  insurmountable  to  justify 
the  adoption  or  continuance  of  a  rule  which  brings  about  such 
consequences. 

The  claim  that  the  doctrine  stated  by  Mr.  Justice  Temple 
is  contrary  to  all  the  decisions  of  this  court  is  not  sustained 
by  an  examination  of  the  cases.  The  decisions  have  not  been 
harmonious,  and  in  many  of  them  what  is  said  on  this  subject 
is  mere  dictum.  A  brief  review  of  the  cases  will  demonstrate 
this  to  be  true.  In  Hanson  v.  McCue,  42  Cal.  303,^— the  first 
case  on  the  subject, — ^it  was  not  necessary  for  the  court  to  say 
anything  at  all  with  respect  to  the  right  of  a  landowner  to 
complain  of  a  diversion  of  percolating  waters.  McCue's  pre- 
decessor had  made  a  ditch  leading  from  a  spring  on  his  land 
across  a  tract  of  land  belonging  to  Hanson's  predecessor,  and 
terminating  upon  another  tract,  also  owned  by  McCue*s  pre- 
decessor, through  which  ditch  he  conducted  water  from  the 
spring  across  the  Hanson  tract  to  his  other  land.    This  ditch 
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in  its  course  over  Hanson's  land  leaked  water  in  such  quanti- 
ties that  it  collected  into  a  stream,  which  Hanson  used  for 
irrigation.  This  was  the  only  foundation  for  the  right  which 
flanson  had  or  claimed  to  the  water.  The  court  properly 
held  that  he  had  no  right  to  the  waste  water  and  that  McCue 
was  not  bound  to  continue  to  maintain  the  artificial  stream 
for  Hanson's  benefit,  but  could  by  any  means  he  chose  change 
the  use  of  the  spring  and  the  course  of  the  ditch.  The  fact 
that  the  change  was  made  by  intercepting  the  percolating 
waicr  which  fed  the  stream  was  not  material  to  the  case,  and 
all  that  is  said  as  to  the  right  to  do  so  is  dictum.  The  opin- 
ion, however,  does,  though  unnecessarily,  announce  and  ap- 
prove the  doctrine  contended  for  by  the  respondent  here. 
Huston  V.  Leach,  53  Cal.  262,  decides  only  that  the  phrase 
''waters  of  said  springs,"  in  the  decree  of  the  court  meant 
defined  streams  running  into  or  issuing  from  the  springs,  and 
did  not  include  the  percolations  which  fed  the  strings.  Hale 
V.  McLea,  53  Cal.  578,  referred  to  a  well-defined  though  very 
small  underground  stream,  flowing  thtrough  fissures  in  the 
rocks,  and  has  no  relation  to  ordinary  percolating  water. 
The  court  held  that  the  defendant  could  not  cut  off  the  entire 
stream,  and  at  most  could  only  use  a  reasonable  portion  there- 
of as  an  upper  riparian  owner.  In  Cross  v.  Kitts,  69  Cal. 
217,^  the  court  in  its  opinion,  again  by  way  of  dictum,  an- 
nounces the  doctrine  that  the  owner  of  the  soil  is  the  abso- 
lute owner  of  the  percolating  water  therein ;  but  the  decision 
is  against  this  doctrine.  It  is  a  case  of  the  court  announcing 
one  doctrine  and  deciding  the  contrary.  The  plaintiff, 
through  a  grant  from  defendant's  predecessor,  owned  a  right 
to  take  water  on  defendant's  mining  claim  by  means  of  a  tun- 
nel which  served  to  collect  the  percolating  water  into  a  small 
stream  of  two  miner's  inches,  which  flowed  out  of  the  tunnel 
and  was  conducted  by  pipes  to  plaintiff's  premises.  This 
court  decided  that  the  defendant  had  no  right  to  cut  off  the 
percolations  which  fed  the  stream  issuing  from  the  tunnel, 
although  this  was  done  in  the  legitimate  work  of  mining  his 
own  land.  The  decision  is  in  direct  conflict  with  the  dictum 
in  Hanson  v.  McCue,  42  Cal.  303,^  and  is  in  accord  with  the 
principles  laid  down  by  Justice  Temple.    It  can  only  be  dis^ 
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tinguished  xipon  the  ground  that  the  defendant  was  estopped 
by  the  grant  of  his  predecessor  to  use  the  land  so  as  to  de- 
stroy the  water-right  granted — a  distinction  which  is  not  men- 
tioned or  referred  to  in  the  opinion.  The  distinction  made  in 
the  opinion,  and  upon  which  the  decision  in  Croa  t.  KMs, 
is  based,  is,  that  when  percolating  waters  are  gathered  into  a 
defined  stream  by  means  of  a  tunnel,  the  stream  is  property, 
and  as  such  it  is  protected  by  law  from  injury  or  destruction 
^y  the  diversion  of  such  percolating  water  before  it  reaehev 
the  tunnel.  There  can  be  no  distinction  in  law  or  reason  be- 
tween a  stream  consisting  of  percolating  waters  gathered  to- 
gether by  means  of  a  tunnel  and  one  gathered  by  means  of  an 
artesian  well.  Therefore,  the  case  supports  Justice  Temple's 
conclusion.  The  only  point  bearing  upon  the  case  at  bar  that 
was  decided  in  Painter  v.  Pasadena  L.  and  W.  Co.,  91  CaL 
74,  is,  that  the  right  of  the  owner  of  land  to  the  water  perco- 
lating therein  may  be  reserved  in  a  grant  of  the  land,  and 
that  this  right  to  such  reserved  water  may  subsequently  be 
transferred.  It  does  not  touch  the  question  of  the  extent  of 
the  right  of  the  landowner  to  such  water,  as  against  the  ad- 
joining proprietors  or  others  claiming  rights  in  it  In 
Southern  Pacific  B.  R.  Co.  v.  Dufour,  95  CaL  616,  the  de- 
cision was  put  ui)on  the  ground  that  the  excavation  of  de- 
fendant, which  caused  the  diversion  of  percolating  water  of 
which  plaintiff  complained,  was  made  upon  defendant's  own 
land  for  the  purpose  of  obtaining  the  water  for  the  better 
use  of  the  land,  which  it  was  held  he  had  a  right  to  do,  al- 
though it  destroyed  the  spring  or  stream  claimed  by  the 
plaintiff.  The  dictum  of  Hanson  v.  McCue  was  approved. 
The  decision  seems  to  be  in  conflict  with  Cross  v.  Kitts,  al- 
though the  latter  case  is  not  mentioned.  In  Ooidd  v.  Eaton, 
111  Cal.  639,^  the  court  below  found  that  the  tunnel  com- 
plained of  gathered  and  discharged  a  stream  of  water  of 
which  all  except  one  and  forty-three  hundredths  miner's 
inches  was  gathered  from  percolating  waters  in  the  sandstone, 
which  did  not  come  from  the  channel  of  the  natural  stream. 
It  was  this  excess  only  which  was  in  issue.  The  finding 
that  it  was  percolating  water  was  held  to  be  conclusive  upon 
the  appellate  court.  It  appeared  that  some  of  the  percolating 
water  thus  developed  would,  if  not  interrupted,  have  reached 
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the  natural  stream.  The  court  adopts  and  approves  the 
dictum  of  Hanson  v.  McCue,  and  holds  that  the  plaintiff  had 
no  legal  right  to  enjoin  a  diminution  of  the  natural  stream 
caused  by  a  diversion  of  percolating  water  before  it  reached 
the  channel.  In  Los  Angeles  v.  Pomeroy,  124  Gal.  622,  an 
instruction  of  the  court  below  stating  the  dictum  of  Hanson 
V.  McCue,  was  criticised  by  the  appellants,  not  for  the  reason 
that  it  restated  that  doctrine,  but  upon  the  ground  that  it 
did  not  class  as  percolating  waters  all  such  water  as  might 
be  found  in  the  sand  or  soil  underneath  the  bed  of  a  stream 
or  adjacent  thereto.  So  far  as  it  restated  the  doctrine  of 
Hanson  v.  McCue,  it  was  favorable  to  the  appellants,  and, 
therefore,  they  did  not  object  to  that  part  of  it.  The  court 
held  that  it  was  not  subject  to  criticism  on  the  ground  that  it 
did  not  properly  define  percolating  waters.  The  decision, 
however,  cannot  be  taken  as  an  approval  of  the  doctrine  of 
Hanson  v.  McCue.  In  so  far  as  that  doctrine  was  stated,  it 
being  favorable  to  appellants,  it  was  not  presented  for  con- 
sideration to  the  appellate  court  The  objection  of  the  ap- 
pellants, and  the  point  considered  by  the  appellate  court, 
was  that  the  instruction  departed  from  the  rule  quoted  in 
Hanson  v.  McCue.  Inasmuch  as  the  writer  of  this  opinion 
was  also  the  writer  of  the  instruction  under  consideration,  it 
may  be  proper  to  say  that  he  did  not  give  the  instruction 
because  he  approved  that  part  of  it  restating  the  doctrine  of 
Hanson  v.  McCue.  The  instruction  was  given  because  an 
instruction  embodying  that  doctrine  had  been  requested  by 
the  appellants  in  the  case,  and  the  respondents,  the  plaintiffs, 
believing  that  it  would  not  materially  affect  the  verdict, 
consented  that  that  part  should  be  given  in  substance,  rather 
than  take  the  chances  of  a  reversal  of  the  case,  should  the 
supreme  court  hold  its  refusal  to  be  erroneous.  The  remarks 
of  the  court  in  Vinekmd  District  v.  Azusa  District,  126  Cal. 
494,  giving  the  ordinary  definition  of  percolating  waters, 
and  stating  the  rule  contended  for  by  the  defendant  as  apply- 
ing thereto,  call  for  no  discussion.  The  court  was  referring 
to  this  solely  for  the  purpose  of  giving  the  proper  meaning 
to  the  word  "percolating"  as  used  in  the  findings,  and  to 
show  that  the  word  was  not  there  used  to  designate  waters 
which  were  not  a  part  of  the  subterranean  stream  under 
consideration.    In  Bartlett  v.  O'Connor,  36  Pac  (CaL)  513, 
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the  defendants^  with  the  intent  to  injure  the  plaintiff,  at- 
tempted to  reclaim  their  lands  by  drawing  off  the  percolating 
water  through  an  artificial  ditch  away  from  the  natural 
stream.  It  appeared  that  this  could  have  been  done  as  well 
by  deepening  the  natural  channel  of  the  stream.  It  was  held 
to  be  an  unlawful  diyersion.  This  comprises  all  the  cases  on 
the  subject 

Excluding  the  cases  in  which  the  statement  of  the  doctrine 
of  absolute  ownership  is  dictum^  and  looking  to  what  has 
been  actually  decided,  we  have  remaining  only  Crass  v.  KittSt 
69  Gal.  217,^  holding  that  the  owner  of  a  mining  daim, 
whose  predecessor  had  granted  a  stream  made  up  of  perco- 
lating water  collected  by  means  of  a  tunnel,  could  not,  even 
in  the  ordinary  mining  of  his  own  land,  interfere  with  the 
flow  of  the  percolating  water  to  the  tunnel ;  Southern  Pacific 
R.  R,  Co,  V.  Dufour,  95  Cal.  616,  holding  that  a  landowner  can 
divert,  for  use  on  his  own  land,  percolating  water  which  feeds 
a  spring  rising  on  the  land  and  flowing  to  an  adjoining  owner, 
although  the  diversion  destroys  the  spring;  Bartlett  v. 
O'Connor,  36  Pac.  (Cal.)  513,  holding  that  such  a  diversion 
cannot  be  made  in  the  process  of  draining  the  land  for 
reclamation,  where  the  draining  and  reclamation  can  be  ac- 
complished by  another  mode  without  diminishing  the  stream, 
and  the  mode  used  is  adopted  with  the  intention  to  injure 
the  lower  proprietor;  and  Oould  v.  Eaton,  111  Cal.  639,* 
declaring,  in  effect,  that  percolating  water  may  be  prevented 
trom  reaching  a  natural  stream  to  the  injury  of  a  riparian 
owner,  although  the  x>ercolations  are  neither  taken  for  use 
on  the  land  where  the  diversion  is  made,  nor  in  the  use  or 
reclamation  of  the  land,  but  for  use  on  other  land  distant 
from  both  the  stream  and  the  percolations.  In  view  of  this 
conflicting  and  uncertain  condition  of  the  authorities,  it  can- 
not be  successfully  claimed  that  the  doctrine  of  absolute 
ownership  is  well  established  in  this  state.  It  is  proper  to 
state  that  in  all  the  opinions  which  have  so  readily  quoted  and 
approved  the  supposed  common-law  rule,  that  injuries  from 
interference  with  percolating  waters  were  too  obscure  in 
origin  and  cause,  too  trifling  in  extent,  and  relatively  of 
too  little  importance,  as  compared  to  mining  industries  and 
the  wants  of  large  cities,  to  justify  or  require  the  recognition 
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by  the  ooarts  of  any  correlatiye  rights  in  such  waters,  or  the 
redress  of  such  injuries,  there  has  been  no  notice  at  all  taken 
of  the  conditions  existing  here,  so  radically  opposite  to  those 
prevailing  where  the  doctrine  arose.  It  is  also  to  be  observed 
that  in  some  instances  in  the  eastern  states,  mentioned  in  the 
former  opinion  in  this  case,  the  injustice  from  the  diversion 
of  percolating  waters  has  been  so  glaring  and  so  extensive 
that  the  court  there  was  compelled  to  depart  from  its  previ- 
ously decided  cases  and  recognize  the  rights  of  adjoining 
owners. 

We  do  not  see  how  the  doctrine  contended  for  by  defendant 
could  ever  become  a  rule  of  property  of  any  value.  Its  dis- 
tinctive feature  is  the  proposition  that  no  property  rights 
exist  in  such  waters  except  while  they  remain  in  the  soil  of 
tlie  landowner ;  that  he  has  no  ri^ht  either  to  have  them  con- 
tinue to  pass  into  his  land,  as  they  would  under  natural  con- 
ditions, or  to  prevent  them  from  being  drawn  out  of  his 
land  by  an  interference  with  natural  conditions  on  neighbor- 
ing land.  Such  right  as  he  has  is  therefore  one  which  he 
cannot  protect  or  enforce  by  a  resort  to  legal  means,  and  one 
which  he  cannot  depend  on  to  continue  permanently  or  for 
liny  definite  period. 

It  is  apparent  that  the  parties  who  have  asked  for  a  recon- 
sideration of  this  ease,  and  other  persons  of  the  same  class, 
if  the  rule  for  which  they  contend  is  the  law,  or  no  law,  of 
the  land,  will  be  constantly  threatened  with  danger  of  utter 
destruction  of  the  valuable  enterprises  and  systems  of  water- 
works which  they  control,  and  that  all  new  enterprises  of  the 
same  sort  will  be  subject  to  the  same  peril.  They  will  have 
absolutely  no  protection  in  law  against  others  having  stronger 
pumps,  deeper  wells,  or  a  more  favorable  situation,  who  cau 
thereby  take  from  them  unlimited  quantities  of  the  water, 
reaching  to  the  entire  supply,  and  witiiout  regard  to  the  place 
of  use.  We  cannot  perceive  how  a  doctrine  offering  so  little 
protection  to  the  investments  in  and  product  of  such  enter- 
prises, and  offering  so  much  temptation  to  others  to  capture 
the  water  on  which  they  depend,  can  tend  to  promote  develop- 
ments in  the  future  or  preserve  those  already  made,  and, 
therefore,  we  do  not  believe  that  public  policy  or  a  regard 
for  the  general  welfare  demands  the  doctrine.  An  ordinary 
difference  in  the  conditions  would  scarcely  justify  the  refusid 
to  adopt  a  rule  of  the  common  law,  or  one  which  has  been  so 
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generally  supposed  to  exist;  but  where  the  differeneee  are 
so  radical  as  in  this  case,  and  would  tend  to  cause  so  great 
a  subversion  of  justice,  a  different  rule  is  imperative. 

The  doctrine  of  reasonable  use,  on  the  other  hand,  affords 
some  measure  of  protection  to  property  now  existing,  and 
greater  justification  for  the  attempt  to  make  new  develop- 
ments. It  limits  the  right  of  others  to  such  amount  of  water 
as  may  be  necessary  for  some  useful  purpose  in  connection 
with  the  land  from  which  it  is  taken.  If ,  as  is  claimed  in  the 
argument,  such  water-bearing  land  is  generally  worthless  ex- 
cept for  the  water  which  it  contains,  then  the  quality  that 
could  be  used  on  the  land  would  be  nominal,  and  injunctions 
could  not  be  obtained,  or  substantial  damages  awarded,  again&t 
those  who  carry  it  to  distant  lands.  So  far  as  the  active 
interference  of  others  is  concerned,  therefore,  the  danger  to 
such  undertakings  is  much  less,  and  the  incentive  to  develop- 
ment much  greater,  from  the  doctrine  of  reasonable  use  than 
from  the  contrary  rule.  No  doubt  there  will  be  inconvenience 
from  attacks  on  the  title  to  waters  appropriated  for  use  on 
distant  lands  made  by  persons  who  claim  the  right  to  the 
reasonable  use  of  such  waters  on  their  own  lands.  Similar 
difficulties  have  arisen  and  now  exist  with  respect  to  rights  in 
surface  streams,  and  must  always  be  expected  to  attend 
claims  to  rights  in  a  substance  so  movable  as  water.  But  the 
courts  can  protect  this  particular  species  of  property  in  water 
as  effectually  as  water-rights  of  any  other  description. 

It  may,  indeed,  become  necessary  to  make  new  applications 
of  old  principles  to  the  new  conditions,  and  possibly  to  modify 
some  existing  rules,  in  their  application  to  this  class  of  prop- 
erty rights;  and  in  view  of  the  novelty  of  the  doctrine,  and 
the  scope  of  argument,  it  is  not  out  of  place  to  indicate  to 
some  extent  how  it  should  be  done,  although  otherwise  it  would 
not  be  necessary  to  the  decision  of  the  case.  The  controversies 
arising  will  naturally  divide  into  classes. 

There  will  be  disputes  between  persons  or  corporations 
claiming  rights  to  take  such  waters  from  the  same  strata  or 
source  for  use  on  distant  lands.  There  is  no  statute  on  this 
subject,  as  there  now  is  concerning  appropriations  of  surface 
streams,  but  the  case  is  not  without  precedent.  When  the 
pioneers  of  1849  reached  this  state  they  found  no  laws  in 
force  governing  rights  to  take  waters  from  surface  streams 
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for  use  on  non-riparian  lands.  Yet  it  was  found  *'hat  the 
principles  of  the  common  law,  although  not  previoisly  ap- 
plied to  such  cases,  could  be  adapted  thereto,  and  were  suf- 
ficient to  define  and  protect  such  rights  under  the  new 
conditions.  The  same  condition  existed  with  respect  to 
rights  to  mine  on  public  land,  and  a  similar  solution  was 
found.  (KeUy  v.  Natama  W.  Co.,  6  Cal.  108;  Conger  r. 
Weaver,  6  Cal.  557;^  Eddy  v.  Simpson,  3  Cal.  253,^  HM 
v.  Newman,  5  Cal.  446;*  McDonald  v.  Bear  River  etc.  Co., 
13  Cal.  233.)  The  principles  which,  before  the  adoption  of 
the  Civil  Code,  were  applied  to  protect  appropriations  and 
possessory  rights  in  visible  streams  will,  in  general,  be  found 
applicable  to  such  appropriations  of  percolating  waters,  either 
for  public  or  private  use,  on  distant  lands,  and  will  suffice  for 
their  protection  as  against  other  appropriators.  Such  rights 
are  usufructuary  only,  and  the  first  taker  who  with  diligence 
puts  the  water  in  use  will  have  the  better  right.  And  in 
ordinary  cases  of  this  character  the  law  of  prescriptive  titles 
and  rights  and  the  statute  of  limitations  will  apply. 

In  controversies  between  an  appropriator  for  use  on  distant 
land  and  those  who  own  land  overlying  the  water-bearing 
strata,  there  may  be  two  classes  of  such  landowners:  thoso 
who  have  used  the  water  on  their  land  before  the  attempt  to 
appropriate,  and  those  who  have  not  previously  used  it,  but 
who  claim  the  right  afterwards  to  do  so.  Under  the  decision 
in  this  case  the  rights  of  the  first  class  of  landowners  are 
paramount  to  that  of  one  whj  takes  the  water  to  distant 
land;  but  the  landowner's  right  extends  only  to  the  quantity 
of  water  that  is  necessary  for  use  on  his  land,  and  the  ap- 
propriator may  take  the  surplus.  As  to  those  landowners 
who  begin  the  use  after  the  appropriation,  and  who,  in  order 
to  obtain  the  water,  must  restrict  or  restrain  the  diversion 
to  distant  lands  or  places,  it  is  perhaps  best  not  to  state  a 
positive  rule  until  a  case  arises.  Such  rights  are  limited  at 
most  to  the  quantity  necessary  for  use,  and  the  disputes  will 
not  be  so  serious  as  those  between  rival  appropriators. 

Disputes  between  overlying  landowners,  concerning  water 
for  use  on  the  land,  to  which  they  have  an  equal  right,  in 
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cases  where  the  supply  is  insufficient  for  all,  are  to  be  settled 
bj  giving  to  each  a  fair  and  just  proportion.  And  here  again 
we  leave  for  future  settlement  the  question  as  to  the  priority 
of  rights  between  such  owners  who  begin  the  use  of  the 
waters  at  different  times.  The  parties  interested  in  the  ques  • 
tion  are  not  before  us. 

In  addition,  there  are  some  general  rules  to  be  applied. 
In  cases  involving  any  class  of  rights  in  such  waters,  prelimi- 
nary injunctions  must  be  granted,  if  at  all,  only  upon  the 
clearest  showing  that  there  is  imminent  danger  of  irreparable 
and  substantial  injury,  and  that  the  diversion  complained  of 
is  the  real  cause.  Where  the  complainant  has  stood  by  while 
the  development  was  made  for  public  use,  and  has  suffered 
-t  to  proceed  at  large  expense  to  successful  operation,  having 
reasonable  cause  to  believe  it  would  affect  his  own  water 
supply,  the  injunction  should  be  refused  and  the  party  left 
to  his  action  for  such  damages  as  he  can  prove.  {Fresno  etc, 
Co.  V.  Southern  Pacific  Co,,  135  Cal.  202;  Southern  Cali- 
fomia  Ry.  Co.  v.  Slauson,  138  Cal.  342.^)  If  a  party  makes 
DO  use  of  the  water  on  his  own  land,  or  elsewhere,  he  should 
)]ot  be  allowed  to  enjoin  its  use  by  another  who  draws  it  out 
or  intercepts  it,  or  to  whom  it  may  go  by  percolation,  although 
perhaps  he  may  have  the  right  to  a  decree  settling  his  right 
to  use  it  when  necessary  on  his  0¥ai  land,  if  a  proper  case  is 
made. 

The  objection  that  this  rule  of  correlative  rights  will  throw 
upon  the  court  a  duty  impossible  of  performance,  that  of  ap- 
portioning an  insufficient  supply  of  water  among  a  large 
number  of  users,  is  largely  conjectural.  No  doubt  cases  can 
be  imagined  where  the  task  would  be  extremely  difficult,  but 
if  the  rule  is  the  only  just  one,  as  we  think  has  been  shown, 
the  difficulty  in  its  application  in  extreme  cases  is  not  a 
sufficient  reason  for  rejecting  it  and  leaving  property  with- 
out any  protection  from  the  law. 

It  does  not  necessarily  follow  that  a  rule  for  the  govern- 
ment of  rights  in  percolating  water  must  also  be  followed  as 
to  underground  seepages  or  percolations  of  mineral  oil.  Oil 
is  not  extracted  for  use  in  agriculture,  or  upon  the  land  from 
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which  it  is  taken,  but  solely  for  sale  as  an  article  of  merchan- 
dise, and  for  use  in  commerce  and  manufactures.  The  con- 
ditions under  which  oil  is  found  and  taken  from  the  earth  in 
this  state  are  in  no  important  particulars  different  from 
those  present  in  other  countries  where  it  is  produced.  There 
is  no  necessary  parallel  between  the  conditions  respecting 
the  use  and  development  of  water  and  those  affecting  the  pro- 
duction of  oil.  Whether  in  a  contest  between  two  oil-produo- 
cers  concerning  the  drawing  out  by  one  of  the  oil  from  under 
the  land  of  the  other  we  should  follow  the  rule  adopted  by 
the  courts  of  other  oil-producing  states,  or  apply  a  rule  better 
calculated  to  protect  oil  not  actually  developed,  is  a  question 
not  before  us  and  which  need  not  be  considered. 

With  regard  to  the  doctrine  of  reasonable  use  of  percolating 
waters,  we  adhere  to  the  views  expressed  in  the  former 
opinion. 

The  judgment  of  the  court  below  is  reversed  and  a  new 
trial  ordered. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Lorigan,  J^ 
and  Beatty,  C.  J.,  concurred. 

ANQELOTTI,  J.,  concurring. — I  concur  in  the  judgment 
and  in  the  views  expressed  in  the  opinion  of  Mr.  Justice 
Temple  on  the  former  decision  of  this  case  as  to  the  applica- 
tion of  the  doctrine  of  reasonable  use  to  percolating  watera. 
When  properly  applied,  it  appears  clear  to  me  that  such 
doctrine  will  serve  to  protect  the  rights  of  the  owner  of  realty 
rather  than  impair  them. 

I  also  concur  generally  in  the  views  expressed  by  Mr.  Jus- 
tice Shaw  in  the  majority  opinion  as  to  the  same  subject- 
matter,  but  several  important  questions  are  discussed  that 
are  not  necessaiy  to  a  decision  of  this  case,  and  as  to  which  the 
opinion  herein  cannot  hereafter  be  considered  as  authority. 
As  to  such  matters  I  refrain  from  expressing  any  opinion. 

The  following  is  the  opinion  of  the  court  rendered  in  Bank 
on  the  former  hearing,  per  Temple,  J.,  November  7,  1902, 
referred  to  in  the  above  opinion  on  rehearing »— 
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TEMPLE,  J. — ^This  appeal  is  taken  from  a  judgment  of 
nonsuit,  entered  against  plaintif&i  on  motion  of  defendant. 

The  action  was  brought  to  enjoin  defendant  from  drawing 
off  and  diverting  water  from  an  artesian  belt,  which  is  in 
part  on  or  under  the  premises  of  plaintifEs,  and  to  the  water 
of  which  they  have  sunk  wells,  thereby  causing  the  water  to 
rise  and  flow  upon  the  premises  of  plainti£Es,  and  which  they 
aver  had  constantly  so  flowed  for  twenty  years  before  the 
wrong  complained  of  was  committed  by  defendant.  The  water 
is  necessary  for  domestic  purposes  and  for  irrigating  the 
lands  of  plaintiffs,  upon  which  there  are  growing  trees,  vines, 
shrubbery,  and  other  plants,  which  are  of  great  value  to 
plaintiffs.  All  of  said  plants  will  perish,  and  plaintifib  will 
be  greatly  and  irreparably  injured  if  the  defendant  is  al- 
lowed to  divert  the  water. 

These  facts  are  admitted,  and  further,  that  defendant  is 
diverting  the  water  for  sale,  to  be  used  on  lands  of  others 
distant  from  the  saturated  belt  from  which  the  artesian  water 
is  derived. 

The  plaintiffs  contend  that  this  subsurface  water  consti- 
tutes an  underground  stream,  and  that  plaintiffs  are  riparian 
thereto,  and  as  such  riparian  owners  they  are  seeking  relief 
in  this  case. 

The  defendant  denies  that  she  is  taking  or  diverting  water 
from  an  underground  stream  or  watercourse,  and  alleges 
that  all  the  water  which  rises  in  the  artesian  wells  on  her 
premises,  and  which  she  is  selling,  is  percolating  water,  and 
is  parcel  of  her  premises,  and  her  property. 

In  effect,  therefore,  while  denying  that  she  is  doing  any  act 
of  which  plaintiffs  can  complain,  she  really  only  denies  that 
she  is  diverting  water  from  an  underground  watercourse, 
and  asserts  her  right  to  dispose  of  the  water  in  the  manner 
alleged,  because  it  is  percolating  water,  not  confined  to  a 
definite  watercourse. 

The  court  sustained  that  proposition,  and  for  that  reason 
granted  defendant's  motion  for  nonsuit. 
^  The  so-called  artesian  belt  includes  several  square  miles  of 
territory.    It  is  a  large  accumulation  of  earth  upon  the  base 
of  very  high  mountains,  and  is  composed  of  detritus  of  vary* 
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ing  quantity  and  material  with  no  regular  stratification. 
Wells  have  been  sunk  at  least  to  the  depth  of  seven  hundred 
and  fifty  feet,  but  no  bed-rock  has  been  found.  It  has  quite 
an  incline  from  the  mountain,  and  is  from  seven  hundred  to 
fifteen  hundred  feet  above  sea-level.  Mr.  F.  C.  Pinkie,  a  civil 
engineer,  was  the  chief  witness  for  the  plaintiffs,  and  testi- 
fied both  as  to  facts  palpable  to  the  senses  and  as  an  expert. 
He  says  the  saturated  land  is  fed,  first,  by  the  underflow 
from  the  numerous  ravines,  canyons,  and  streams  which  enter 
the  valley  from  the  mountains ;  and  secondly,  by  the  rain  and 
fiood-water  upon,  and  absorbed  upon  the  slope  and  between 
the  artesian  belt  and  the  mountains.  This  water  percolating 
down  into  the  soil,  and  constantly  pressed  forward  by  water 
accumulating,  finally  gets  under  partially  impervious  earth, 
where  it  is  held  under  sufficient  pressure  to  create  the  artesian 
belt.  The  banks  of  this  supposed  subsurface  stream,  the  wit- 
ness thought,  were  on  the  west,  '^a  cemented  dyke  which  runs 
through  the  vaUey,  and  the  eastern  boundary  of  it  is  the 
clay  bank  or  dyke  at  the  south  side  of  the  Santa  Ana  River." 
Within  these  limits  many  ravines  enter  from  the  mountains, 
some  of  them  carrying  at  times  great  quantities  of  water, 
much  of  which  had  been  appropriated  and  carried  off  in  pipes 
or  cemented  aqueducts. 

It  is  evident  that  if  there  is  any  flow  to  this  underground 
body  of  water  thus  held  under  pressure,  it  is  by  percolation. 
The  witness  stated  that  the  process  was  the  same  the  world 
over.  The  lower  lands  are  saturated  from  above.  **It  is  done 
by  saturation  from  the  rainfalls  and  the  floods,  and  percola- 
tion through  voids  in  the  soil." 

It  is  quite  manifest  that  this  body  (if  it  can  be  so  styled) 
of  percolating  water  cannot  be  called  an  underground  water- 
course to  which  riparian  rights  can  attach,  unless  we  are  pre- 
pared to  abolish  all  distinction  between  percolating  water  and 
the  water  flowing  in  streams  with  known  or  ascertainable 
banks  which  confine  the  water  to  definite  channels.  All  rain- 
water which  falls  upon  the  hills  and  mountain-sides  which 
does  not  fiow  off  at  once  as  surface  water  is  absorbed  and 
percolates  down  in  the  same  way  to  the  valley  below.  No 
doubt  limits  can  be  found  to  every  such  fiow,  as  in  this  casa 
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The  distinction  is  well  established,  and,  in  some  respects, 
different  roles  of  law  applied  to  the  two  eases.  The  plaintiflsi 
therefore,  cannot  establish  their  claims  upon  the  theory  of  an 
underground  watercourse  to  which  they  are  riparian. 

But  appellants  contend  that  though  they  are  not  riparian 
to  an  underground  watercourse,  and  although  the  saturated 
belt  carries  only  percolating  water,  still  th^  are  entitled  tc 
the  injunction  prayed  for. 

The  defense,  conceding  that  the  water  held  in  the  eartt 
is  percolating  water,  relies  upon  certain  decisions,  whid 
assert  and  apply  literally  the  maxim,  Cujus  ei  solum  ^jus  es\ 
tisque  ad  inferos.  And  that  water  percolating  in  the  ground 
or  held  there  in  saturation,  belongs  to  the  landowners  as  com- 
pletely as  do  the  rocks,  ground,  and  other  material  of  whid 
the  land  is  composed,  and  therefore  he  may  remove  it  and  sel 
it,  or  do  what  he  pleases  with  it.  He  cites  as  authority  foi 
the  proposition,  Hanson  v.  McCue,  42  Cal.  303;^  Southern 
Pacific  R.  R.  Co.  v.  Dufour,  95  Cal.  616;  Gould  v.  Eatot^ 
111  Cal.  641;^  and  City  of  Los  Angeles  v.  Pomeroy,  124  Cal 
597. 

It  is  obvious  at  once  that  the  analogy  between  the  right  to 
remove  sand  and  gravel  from  the  land  for  sale  and  to  remoYC 
and  sell  percolating  water  is  not  perfect  If  we  suppose  a 
saturated  plain,  one  may  remove  and  sell  the  sand  and  gravel 
from  his  land  without  affecting  or  diminishing  the  sand  and 
gravel  on  the  lands  of  his  neighbors.  If  the  water  on  his 
lands  is  his  property,  then  the  water  in  the  soil  of  his  neigh- 
bors is  their  property.  But  when  he  drains  out  and  sells  the 
water  on  his  land,  he  draws  to  his  land,  and  also  sells,  water 
which  is  the  property  of  his  neighbor.  And  the  effect  is 
similar  in  other  respects.  By  pumping  out  the  water  from 
his  lands  he  can  perhaps  deprive  his  neighbors  of  water  for 
domestic  uses,  and,  in  fact,  render  their  land  valueless.  In 
short,  the  members  of  the  community,  in  the  case  supposed, 
have  a  common  interest  in  the  water.  It  is  necessaiy  for  all, 
and  it  is  an  anomaly  in  the  law  if  one  person  can  for  his 
individual  profit  destroy  the  conununity  and  render  the  neigh- 
borhood uninhabitable. 
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We  have  derived  our  law,  in  respect  to  subterranean 
waters,  as  in  other  respects,  mostly  from  England,  but  in  re- 
gard to  this  matter  the  first  cases  are  quite  modem.  Even 
yet  the  text-books  on  water-rights  have  but  little  to  say  upon 
the  subject  of  percolating  water.  Such  law  as  has  been  made 
upon  the  subject  oomes  from  countries  and  climates  where 
water  is  abundant,  and  its  conservation  and  economical  use 
of  little  consequence  as  compared  with  a  climate  like  southern 
California.  The  learned  counsel  for  appellants  state  in  their 
brief  that  water  at  San  Bernardino  is  worth  one  thousand 
dollars  per  inch  of  flow.  Percolating  water,  or  water  held  in 
the  earth,  is  the  main  80ur«)e  of  supply  for  domestic  uses,  and 
for  irrigation,  without  which  most  lands  are  unproductive. 
It  is  also  stated  that  speculators  are  seeking  to  appropriate 
the  percolating  water,  by  getting  title  to  some  part  of  a  water- 
shed or  slope,  and  by  running  canals  and  tunnels,  and  by 
sinking,  to  obtain  water  for  sale.  It  is  asserted  that  the  lands 
naturally  made  moist  by  i>ercolating  water  are  veiy  pro- 
ductive, and  were  first  settled  upon,  and  have  been  most 
highly  improved;  and  he  asks  whether  these  lands  are  to  be 
converted  into  deserts  because  speculators  may  pump  and 
carry  away  to  some  distant  locality  the  subsurface  waters 
which  rendered  the  land  fertile.  Certainly  no  such  case  as 
this  has  come  before  a  court,  or  could  well  exist  in  England, 
or  in  the  eastern  states. 

It  is  often  asserted  that  Adan  v.  BlundM,  12  Mees.  ft  W. 
824,  decided  in  Exchequer  Chamber,  in  1843,  was  the  first  case 
m  England  in  regard  to  percolating  water.  This  shows  how 
unimportant,  relatively,  the  subject  is  in  England.  It  was  an 
action  for  damages  occasioned  by  working  a  coal-mine  on 
adjoining  land,  which  interfered  with  water  which  was  flow- 
ing underground  to  plaintiff's  spring.  The  court  instructed 
the  jtiry,  ''that  if  the  defendants  had  proceeded  and  acted 
in  the  usual  and  proper  manner  in  the  land  for  the  purpose 
of  working  and  mining  a  coal-mine  therein,  they  might  law- 
fully do  so."  This  instruction  was  held  to  be  correct,  and 
that  is  the  real  force  and  effect  of  the  decision.  But  the  chief 
justice  pointed  out  some  respects  in  which  the  right  to  water 
flowing  in  an  open  visible  stream  differs  from  an  underground 
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flow  by  percolation.  The  main  difference,  so  far  as  ooncema 
the  question  under  consideration,  was,  that  peroolation  was 
occult,  the  regulation  of  which  was  a  difficult  matter.  One 
who  disturbed  the  course  of  percolating  water  by  digging  upon 
his  own  land  could  not  tell  whether  he  would  drain  his  neigh- 
bor's  well,  nor  could  the  person  injured  demonstrate  that  such 
was  the  cause  of  the  injury.  So.  too,  when  one  diverts  water 
from  a  visible  stream,  the  fact  and  the  effect  are  at  onoe 
known,  while  as  to  percolating  water  its  course  may  be  ob» 
structed  or  changed  without  the  intent  to  do  so,  and  without 
knowing  that  such  would  be  the  effect  of  what  was  done. 
His  lordship,  the  case  being  one  of  first  impression,  quotes 
a  passage  from  a  civil-law  writer  to  the  effeet  that  when  one 
digging  upon  his  own  land  drains  his  neighbor's  well,  sueh 
neighbor  has  no  cause  of  action :  8%  nan  animo  vicini  nocendi, 
sed  suum  agrum  meliorem  f(iciendi,  id  fedi.  His  lordship, 
however,  although  the  case  did  not  require  it,  disregarded  the 
qualifications  found  in  the  civil  law,  and  held  that  the  case 
was  not  governed  by  law  which  applies  to  flowing  streams, 
''but  that  it  rather  falls  within  that  principle  which  gives 
to  the  owner  of  the  soil  all  that  lies  beneath  the  surface;  that 
the  land  immediately  below  is  his  property,  whether  it  \b 
solid  rock,  or  pervious  ground,  or  venous  earth,  or  part  soil 
and  part  water;  that  the  person  who  owns  the  surface  may  dig 
therein,  and  apply  all  that  is  there  found  to  his  own  purposes 
at  his  free  will  and  pleasure;  and  that  if,  in  the  exercise  of 
this  right,  he  intercepts  or  drains  off  the  water  collected 
from  underground  springs  in  his  neighbor's  well,  this  in- 
convenience to  his  neighbor  falls  within  the  description  of 
damnum  absque  injuria,  which  cannot  become  the  ground  of 
an  action." 

This  statement  has  been  frequently  quoted,  both  in  Eng- 
land and  in  this  countiy,  and  has  been  generally  adopted  as 
a  correct  statement  of  the  law  upon  the  subject.  In  Actofi 
V.  Blundell,  12  Mees.  &  W.  324,  as  has  been  said,  the  working 
of  a  mine  upon  an  adjoining  estate  drained  certain  springs 
on  plaintiff's  land.  It  would  have  been  sufficient  to  defeat 
plaintiff's  action  to  have  said  that  the  working  of  a  coal-mine 
in  a  proper  manner  is  a  reasonable  use  of  land,  and  that  it 
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was  without  malice  or  an  intent  to  injure  plaintiff.  It  is  a 
general  rule — ^in  fact  a  universal  principal  of  law — ^that  one 
may  make  reasonable  use  of  his  own  property,  although  such 
use  results  in  injury  to  another.  But  the  maxim,  Cujtis  est 
solum,  ejus  est  usque  ad  inferos,  furnishes  a  rule  of  easy 
application,  and  saves  a  world  of  judicial  worry  in  many 
cases.  And  perhai)s  in  England  and  in  our  eastern  states 
a  more  thorough  and  minute  eonsideration  of  the  equities 
of  parties  may  not  often  be  required.  The  case  is  very  differ* 
ent,  however,  in  an  arid  country  like  southern  California, 
where  the  relative  importance  of  percolating  water  and  water 
flowing  in  definite  watercourses  is  greatly  changed. 

And  it  seems  to  me  a  great  mistake  is  made  in  supposing 
that  if  the  plenary  property  of  a  landowner  in  percolating 
water  is  denied,  the  alternative  is  to  apply  to  such  water  all 
the  rules  which  apply  to  the  use  of  water  flowing  in  water- 
courses having  defined  channels.  The  entire  argument  for 
what  may  be  called  the  cujus  est  solum  doctrine  consists  in 
showing  that  some  recognized  regulation  of  riparian  rights 
would  be  inapplicable.  It  is  said,  for  instance,  that  the  law 
of  riparian  rights  requires  each  proprietor  to  permit  the 
water  to  flow  as  it  was  accustomed  to  flow.  Apply  this 
rule  to  subsurface  water,  and  no  one  could  drain  his 
land,  for  he  thereby  prevents  the  water  from  flowing 
as  it  was  accustomed  to  flow  by  percolation  to  his  neigh- 
bor. The  common-law  method  in  the  supposed  case  would 
be  to  apply  the  principle  to  the  new  case,  although  some 
judge-made  rule  as  to  how  it  shall  be  applied  might 
stand  in  the  way.  The  principle  is  clearly  applicable. 
A  riparian  owner  may  not  divert  the  water  because  he  would 
thereby  injure  his  neighbors  who  have  equal  rights  in  the 
stream.  Still  he  may  take  a  reasonable  amount  from  the 
stream  for  domestic  purposes,  and  that  may  equal  the  entire 
flow,  although  he  thereby  injures  his  neighbors.  It  is  a 
question  of  reasonable  use  and  that  applies  both  to  the  land 
of  the  person  disturbing  the  percolation  and  to  adjoining 
land.  He  may  cultivate  his  land,  and  for  that  purpose 
ordinarily  may  drain  it,  and  plow  it,  or  clear  it  from  forests, 
although  all  these  operations  may  affect  the  flow  of  water  to 
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the  lower  proprietor,  both  in  the  wateroonne  and  by  peroo- 
lation.  He  was  allowed  to  become  the  owner  for  those  pur- 
poses, and  with  the  understanding  that  ail  other  proprieton 
have  the  same  right  to  use  their  land.  The  maxim,  Sic  uiere, 
etc.,  plainly  applies  as  between  such  proprietors,  very  much 
as  it  does  between  different  riparian  proprietors  upon  the 
same  stream. 

The  title  to  all  land  is  held  subject  to  this  maxim.  Such 
o>vnership  is  ''but  an  aggregation  of  qualified  principles  the 
limits  of  which  are  prescribed  by  the  equality  of  rights,  and 
the  correlation  of  rights  and  obligations  necessary  for  the 
highest  use  of  land  by  the  entire  community  of  proprietors." 
{Thompson  v.  Androscoggin  etc,  Co.,  54  N.  H.  545.) 

Proprietary  rights  are  limited  by  the  common  interests  of 
others, — ^that  is,  to  a  reasonable  use, — and  such  use  one  may 
make  of  his  land,  though  it  injures  others.  This  proposition 
is  generally  recognized,  but  for  some  reason  has  not  always 
been  recognized  by  the  courts  when  considering  the  subject 
of  percolating  water,  although  all  rights  in  respect  to  water 
are  peculiarly  within  its  proyince. 

This  rule  of  reasonable  use  answers  most  effectually  the 
main  argument  against  recognizing  any  modification  of  the 
cujus  est  solum  doctrine  as  applied  to  percolating  water,  al- 
though in  a  majority  of  the  cases  which  are  claimed  as  au- 
thority against  the  rule  of  reasonable  use  the  court  takes 
pains  to  note  that  the  act  which  disturbs  the  percolating  water 
was  in  using  the  land  in  the  usual  manner  and  without  the 
intent  of  injuring  a  neighbor. 

Among  the  English  cases,  Chasemore  y.  Richards  was  most 
carefully  considered.  The  village  of  Croydon  was  situated 
upon  an  extensive  plain  near  the  head-waters  of  the  river 
Waundale,  and  a  goodly  portion  of  the  permanent  flow  of 
the  river  came  by  percolation  from  this  plain. 

The  village  had  caused  a  large  well  to  be  dug  about  a 
quarter  of  a  mile  from  the  river,  and  was  pumping  from  it 
five  or  six  hundred  thousand  gallons  of  water  daily  for  the 
use  of  the  town.  Plaintiff  was  a  riparian  proprietor  upon  the 
river  below,  and  had  a  mill  which  was  operated  by  the  waters 
of  the  river.    The  pumping  naturally  diminished  the  flow 
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and  prevented  the  use  of  the  mill  as  efficiently  aa  before.  AU 
the  facts  were  admitted  or  found  to  exist. 

The  case  was  first  decided  in  Exchequer  Chambers  in  favor 
of  the  defendant,  Mr.  Justice  Coleridge  dissenting.  (2  Hurl. 
&  N.  168.)  The  dissenting  opinion  presents  the  doctrine  of 
reasonable  use. 

The  case  was  taken  to  the  House  of  Lords.  (7  H.  L.  Gas. 
349.)  There  the  case  was  most  elaborately  and  ably  argued, 
and  the  view  in  regard  to  reasonable  use  was  fully  presented. 
A  case  was  made  and  the  opinion  of  the  judges  was  solicited. 
The  judges  held  unanimously  for  the  defendant,  sustaining 
fully  the  cujv^  est  solum  doctrine  without  qualification,  and 
this  was  affirmed  by  the  house.  The  matter  mainly  discussed, 
however,  was  the  plaintiff's  claim  that  he  had  a  prescriptive 
riisfht  to  the  water.  The  court  held  that  riparian  rights  are 
not  derived  by  prescription,  but  the  right  to  the  water  iS 
ex  jure  naturae.  This  settled  the  main  contention,  and  little 
more  was  said,  except  to  refer  to  the  cases  in  which  the 
rights  to  percolating  waters  are  discussed.  Lord  Wensley- 
dale,  however,  who  had  doubts,  pronounced  an  opinion  whica 
seems  to  me  in  accord  with  the  views  I  am  trying  to  express. 

The  doctrine  of  reasonable  use  has  been  recognized  in 
many  cases  in  the  United  States, — ^impliedly  in  most,  as  I 
have  stated,  but  expressly  in  some. 

Wheatley  v.  Baugh,  25  Pa.  St.  528,^  is  one  of  these,  and 
is  remarkable  in  that  the  court  states  as  strongly  as  possible, 
and  with  approbation,  the  cujus  est  solum  doctrine.  It  is 
even  said  that  the  opposite  doctrine  (applying  to  such  water 
the  rule  as  to  riparian  rights)  would  amount  to  total  abroga- 
tion of  the  rights  of  property.  It  is  said  one  could  not  clear 
or  cultivate  his  land  or  build  a  house  without  interfering 
with  percolating  water;  and  even  if  rights  were  admitted 
to  exist,  the  difficulty  of  enforcing  them  would  be  insurmount- 
able. I  think  I  have  shown  that  the  admitted  right  to  a 
reasonable  use  of  the  land  and  of  the  water  answers  all  these 
objections.  To  my  mind  this  is  so  obvious  that  I  can  but 
wonder  that  such  objections  have  ever  troubled  the  judici- 
ary.   And  yet,  notwithstanding  this  insistence  upon  the  iiilo 
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which  apparently  ignores  all  equities  of  others  than  the  owner 
of  the  soil  in  which  the  water  is  found,  the  court  felt  obliged 
to,  and  did,  in  unequivocal  words,  declare  that  the  use  of  it 
must  be  reasonable.  The  proprietor  may  make  a  reasonable 
use  of  his  own  land,  although  in  so  doing  he  obstructs  or 
changes  the  percolation  of  water  to  or  from  his  neighbor's 
land. 

But  by  far  the  most  satisfactory  case  upon  the  subject  is 
Bassett  v.  Salisbury  Mfg.  Co.,  43  N.  H.  569.*  That  was  a 
most  elaborately  considered  case,  and  this  precise  question  is 
discussed  with  a  fullness  and  ability  which  I  am  not  so  vain 
as  to  think  I  could  improve  upon.  I  would  like  to  transcribe 
the  entire  argument,  but  as  it  is  accessible  to  the  profession, 
I  need  only  say  I  adopt  it  in  fidl.  The  decision  was  ap- 
proved in  Swett  v.  Cutis,  50  N.  H.  439.« 

Smith  V.  City  of  Brooklyn,  18  App.  Div.  340,  46  N.  T. 
Supp.  141,  was  in  some  ways  a  counterpart  of  Chasemore  v. 
Richards.  The  city  of  Brooklyn  constructed  in  Queens 
County  culverts,  aqueducts,  reservoirs,  and  conduits,  and  dug 
deep  trenches  to  intercept  percolating  waters,  and  further 
sunk  in  the  process  earth-wells,  and  put  in  pumps  to  obtain 
the  water  with  which  the  soil,  which  it  owned,  was  saturated. 
It  thus  procured  for  the  use  of  the  city  a  large  amount  of 
water.  Plaintiff  owned  a  farm  distant  from  these  water- 
works about  twenty-four  hundred  feet.  Upon  the  land  was  a 
small  brook,  in  which  he  had  placed  a  dam,  which  he  used  for 
purposes  of  boat-building  and  for  cutting  ice.  The  brook 
had  carried  water  all  the  year  round.  The  operations  of  the 
defendant  rendered  this  brook  entirely  dry,  and  deprived  the 
]ilaintiff  of  his  income. 

Here  is  a  case  like  that  of  the  village  of  Croydon.  De- 
fendant intercepted  percolating  water  upon  its  own  land 
before  it  had  reached  a  watercourse.  It  did  not  drain  water 
from  a  defined  stream,  but  the  water  was  prevented  from 
reaching  the  stream,  which  was  thereby  as  effectually  de- 
stroyed as  it  could  have  been  by  draining  the  water  from  it. 

Judge  Hatch,  who  wrote  the  opinion  in  the  appellate  divi- 
sion  of  the  supreme  court,  begins  by  quoting  the  prevailing 
doctrine  in  regard    to    percolating    water,    from   PixUy    r. 
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Clark,  35  N.  T.  520:^  "An  owner  of  the  soil  may  divert  pei- 
eolating  water,  consume  or  cut  it  off  with  impunity.  It  is  the 
same  as  land,  and  cannot  be  distinguished  in  law  from  land." 
He  says  this  proposition  must  be  admitted,  but  nevertheless 
a  case  cannot  be  found  in  this  country  **  where  the  right  has 
been  upheld  in  the  owner  of  land  to  destroy  a  stream,  a  spring, 
or  a  well  upon  his  neighbor's  land,  by  cutting  off  the  source 
of  its  supply,  except  it  was  done  in  the  exercise  of  a  legal 
right  to  improve  the  land,  or  make  some  use  of  it  in  connection 
idth  the  enjoyment  of  the  land  itself, ^^  I  have  italicized  the 
last  clause,  as  it  contains  the  qualification  found  in  the  civil 
law,  upon  which  the  English  rule  is  professedly  based,  and  ex- 
presses the  principle  for  which  I  contend.  The  leai*ned  judge 
admits  that  the  English  cases  go  further,  but  says  that  the 
American  cases  have  not  gone  further. 

The  learned  court  gives  a  concise  statement  of  the  reasons 
given  by  the  English  courts  for  not  appl3dng  to  percolating 
water  the  same  principle  which  governs  the  right  of  riparian 
proprietors,  and  agrees  with  Justice  Coleridge  and  Lord 
Wensleydale  that  they  are  insufScient.  The  court  recognized 
the  right  of  the  landowner  to  percolating  water,  but  says 
the  right  must  be  exercised  with  reference  to  the  equal  right 
of  others  in  their  land.  He  says  one  may  as  well  claim  the 
right  to  tunnel  into  his  neighbor's  land  and  take  out  valuable 
minerals,  as  to  drain  from  it  water  which  is  also  parcel  of  it, 
for  sale.  The  peculiar  nature  of  the  property  which  enables 
one  to  take  it  by  drainage  does  not  justify  the  taking  save 
in  the  usual  and  reasonable  use  of  his  own  land, — ^in  other 
words,  for  the  proper  use  and  betterment  of  his  own  property. 

Allusion  is  made  in  the  opioion  to  the  rule,  inconsistent 
with  the  cuius  est  solum  doctrine,  that  you  cannot  do  anything 
on  your  land  which  will  drain  water  from  a  visible  stream 
or  natural  pond  upon  the  land  of  another.  In  Canal  Co.  v. 
Shugaer,  L.  B.  6  Ch.  App.  Cas.  483,  Lord  Hatherley  said: 
**You  have  a  right  to  all  the  water  which  you  can  draw  from 
the  different  sources  which  may  percolate  underground; 
but  that  has  no  bearing  at  all  on  what  you  may  do  with  regard 
to  water  which  is  in  a  defined  channel,  and  which  you  are 
not  to  touch.  If  you  cannot  get  at  the  underground  water 
without  touching  the  water  in  a  defined  surface  channel,  1 
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think  you  cannot  get  at  it  at  all.' '  It  is  well  said  that  this 
decision  cannot  stand  with  Chasemore  v.  Bichards,  even 
though  the  court  may  say  that  it  oan« 

If  a  landowner  owns  the  water  percolating  in  his  soil,  as  he 
does  the  rock,  minerals,  and  earth,  why  may  he  not  take  it 
in  such  a  caset  And  what  difference  is  there  in  destroying  a 
stream  or  natural  pond  by  drawing  water  from  it  through 
percolation  or  by  preventing  it  from  flowing  into  the  stream  1 
The  effect  is  the  same,  and  knowledge  of  the  inevitable  effect 
of  the  act  is  the  same.  And  this  rule  would  prevent  »  land- 
owner from  draining  a  marsh,  or  even  from  clearing  or  cul- 
tivating his  land,  when  these  operations  would  tend  to  in- 
crease the  percolation  from  a  stream  or  natural  pond  upon 
a  neighbor's  land.  This  is  one  of  the  main  arguments  in 
support  of  the  doctrine  of  Acton  v.  Blundell,  12  Mees  &  W. 
324.  It  seems  here  strangely  to  lose  its  force,  as  does  also 
another  reason  for  that  rule,  that  when  doing  such  acts  the 
landowner  could  not  reasonably  anticipate  the  injury  as  prob- 
able. 

The  court  expressly  applies  the  doctrine  sic  utere  iuo  to  the 
case  and  afiSrms  the  judgment  against  the  city. 

In  the  appellate  court  this  judgment  was  affirmed.  {SmiiK 
V.  City  of  Brooklyn,  160  N.  T.  357.)  It  is  there  treated, 
however,  as  a  draining  of  water  from  plaintiff's  brook  and 
pond.  Judge  Hatch,  in  the  supreme  court,  expressly  states 
that  defendant  simply  prevented  the  water  from  reaching 
the  brook  on  plaintiff's  farm.  Perhaps  either  view  may  be 
taken  of  the  facts.  There  was  an  immense  saturated  plain 
comi>osed  of  porous  earth.  Defendant's  wells  extended  lower 
down  than  the  bottom  of  the  pond.  The  stream  and  pond, 
and  all  the  springs,  wells,  and  streams  in  the  neighborhood, 
have  been  dry  ever  since  the  operations  of  the  defendant 
Since  the  water  was  first  drained  out,  surely  there  has  been  no 
percolation  from  the  stream.  This  circumstance  makes  the 
case  more  like  that  in  hand.  Here  was  a  vast  quantity  of 
water  held  in  the  soil,  which  constituted  the  common  supply 
of  many  people.  The  defendant,  pumping  from  wells  on  its 
own  land,  and  taking  only  percolating  water,  exhausted  this 
common  supply.  The  court  held  that  it  could  not  be.  The 
reasons  would  have  been  much  more  forceful  had  the  case 
risen  in  an  arid  climate  like  San  Bemardina 
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But  this  question  was  completely  put  at  rest,  so  far  as  the 
state  of  New  York  is  concerned,  by  the  ease  of  Forbell  v. 
City  of  New  York,  164  N.  T.  522.*  It  was  a  suit  by  another 
plaintiff  to  restrain  the  same  operations  considered  in  Smith 
V.  City  of  Brooklyn,  18  App.  Div.  840,  46  N.  T.  Supp.  141. 
Here  there  was  no  visible  stream  or  pond  on  plaintiff's  land. 
His  injury  was  merely  that  the  level  of  the  water  held  in 
tlie  soil  was  lowered  to  his  injury.  In  stating  the  case  the 
court  said:  ''The  city  makes  merchandise  of  the  large  quan- 
tities of  water  which  it  draws  from  the  wells  that  it  has  sunk 
on  its  two  acres  of  land.  The  plaintiff  doeb  not  complain 
that  any  surface  stream  or  pond  or  body  of  water  upon  his 
land  is  thereby  affected,  but  does  complain  and  the  courts 
below  have  found  that  the  defendant  exhausts  his  land  of  its 
accustomed  and  natural  supply  of  underground  or  subsurface 
water,  and  thus  prevents  him  from  growing  upon  it  the  crops 
to  which  the  land  was  and  is  peculiarly  adapted,  or  destroys 
such  crops  after  they  are  grown  or  partly  grown«"  This 
statement  shows  a  striking  similarity  of  the  issues  made  in 
that  case  to  those  involved  here. 

The  court  proceeds  to  state  the  usual  doctrine  in  regard  to 
percolating  water  and  approves  the  doctrine  for  the  cases 
in  which  it  is  properly  applicable.  No  doubt  the  land  pro- 
prietor owns  the  water  which  is  parcel  of  his  land,  and  may 
use  it  as  he  pleases,  regard  being  had  to  the  rights  of  others. 
It  is  not  unreasonable  that  he  should  dig  wells  in  order  to 
have  the  fullest  enjoyment  and  usefulness  of  his  estate,  or 
for  pleasure,  trade,  or  whatever  else  the  land  as  land  may 
serve.  ''But  to  fit  it  up  with  wells  and  pumjM  of  such  per- 
suasive and  potential  reach  that  from  their  base  the  defend- 
ant can  tap  the  water  stored  in  the  plaintiff's  land,  and  in  all 
the  region  thereabout,  and  lead  it  to  his  own  land,  and  by  mer- 
ehandising  it  prevent  its  return,  is,  however  reasonable  it  may 
appear  to  the  defendants  and  its  customers,  unreasonable  as 
to  the  plaintiff,  and  others  whose  lands  are  thus  clandestinely 
sapped  and  their  value  impaired." 

Counsel  for  the  plaintiff  in  that  case  contended  that  since 
plaintiff  owned  the  percolating  water  in  his  own  soil,  the  un- 
lawful draining  of  it  away  by  the  defendant  was  a  trespass 
committed  on  his  land.    This  contention  was  sustained,  both 
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in  the  supreme  court  and  in  the  court  of  appeals.  The  court 
further  indorsed  the  opinion  of  Judge  Hatch  in  Smith  v.  CUy 
of  Brooklyn,  from  which  I  have  made  quotations. 

If  the  principle  announced  in  these  cases  prevails  here,  the 
order  granting  a  nonsuit  and  the  judgment  entered  thereon 
must  be  reversed.  It  does  not  require  a  reversal  of  the  rule 
laid  down  in  Acton  v.  Blundell,  which  has  been  so  often 
cited  and  indorsed,  but  only  a  holding  that  in  certain  cases 
there  should  be  added  the  element  of  reasonable  use,  having 
reference  both  to  the  land  belonging  to  the  party  who  has  dis- 
turbed the  movement  of  percolating  water  and  to  adjoining 
land,  and  to  land  sensibly  affected  by  such  acts.  Whatever 
the  English  rule  may  be  the  American  cases  either  recog- 
nize the  application  of  the  rule  of  sic  utere  tuo  to  the  subject, 
or  they  are  cases  in  which  it  was  wholly  unnecessary  to  con- 
sider that  subject.  Such  are  the  California  cases.  In  the  case 
of  City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  597,  the  question 
might  have  been  raised,  and  in  the  trial  court,  it  may  be,  was, 
and  in  some  of  the  instructions  the  rule  laid  down  in  Acton 
v.  Blundell  is  asserted  without  qualification.  Still  this  court 
was  not  called  upon,  and  did  not  consider  any  such  question. 
I  think  it  clear  that  the  American  cases  do  not  require  us  to 
hold  that  the  maxim  sic  utere  tuo  does  not  limit  the  right  of 
the  landowner  to  the  use  of  the  subsurface  water,  but  on  the 
contrary  all  the  cases  in  which  the  question  has  been  discussed 
held,  or  admit,  that  such  maxim  should  limit  such  right  where 
justice  requires  it.     Such,  I  think,  is  the  proper  rule. 

It  follows  that  the  court  erred  in  granting  the  nonsuit,  and 
the  judgment  is  therefore  reversed  and  a  new  trial  ordered. 

Beatty,  C.  J.,  McParland,  J.,  Van  Dyke,  J.,  Harrison,  J., 
and  Henshaw,  J.,  concurred. 

Rehearing  denied. 
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[L.  A.  No.  I860.    In  Bank.— Norember  28,  1903.] 

JENNIE  VINSON  et  al.,  Respondents,  v.  LOS  ANGELES 
PACIFIC  RAILROAD  COMPANY,  AppeUant. 

Appkal  pbom  Judgment — ^Motion  to  Dismiss — FiOLUMs  to  File  Tran- 
script— Settlement  of  Statement— Motion  poe  New  Trial  upon 
MmuTBS. — A  motion  to  dismias  an  appeal  from  the  judgment  for 
failnre  to  file  the  transeript  will  be  denied,  th'^ngh  more  than  forty 
dajB  have  elapeed  after  the  perfecting  of  the  appeal,  where  the 
transeript  wae  filed  within  forty  days  after  the  settlement  of  a 
statement  on  motion  for  a  new  trial  made  upon  the  minutes  of 
the  court,  notwithstanding  more  than  sixty  days  had  elapsed  after 
the  entry  of  the  order  denying  the  new  trial,  before  the  statement 
WES  settled,  and  no  appeal  was  taken  from  the  order. 

Id. — ^Independent  Bights  op  Appeal — Use  op  Settled  Statement. — 
The  right  of  a  litigant  to  appeal  from  the  judgment,  and  his  right 
to  appeal  from  an  order  refusing  a  new  trial,  are  distinct  and  sep- 
arate rights.  A  party  appealing  from  the  judgment  has  an  inde- 
pendent right  under  section  950  of  the  Code  of  Civil  Procedure, 
to  have  settled  a  statement  of  the  case  to  be  used  upon  such  ap- 
peal, which  is  not  limited  by  the  existence  of  an  appeal  or  right 
of  appeal  from  the  order  refusing  a  new  trial 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D.  Pope,  for  Appellant;  Bigelow  &  Dorsey,  Amid 
Curiae,  also  for  Appellant. 

Waters  &  Wylie^  for  Respondents. 

HENSHAW,  J.— This  is  a  motion  by  the  plaintiffs  to  dis- 
miss the  defendant's  appeal  from  the  judgment  of  the  trial 
court  In  Department  the  motion  was  granted,  and  the  appeal 
was  dismissed.  Upon  petition  a  reconsideration  by  the  court 
in  Bank  of  the  question  involved  was  ordered.  The  facts  are 
accurately  stated  in  the  Department  opinion,  and  are  as 
follows:  The  ground  of  the  motion  is,  that  the  transcript  was 
not  filed  within  forty  days  after  the  appeal  was  perfected 
Rule  II  of  this  court  provides  that:  ''The  appellant  in  a  civiJ 
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action  shall,  within  forty  days  after  the  appeal  is  perfected 
and  the  bill  of  exceptions  and  the  statement  (if  there  be  any) 
are  settled,  serve  and  file  the  printed  transcript  of  the  rec- 
ord." The  judgment  was  rendered  in  the  court  below  on 
May  15,  1902,  and  the  appeal  was  perfected  on  November  17, 

1902.  It  is  conceded  that  if  the  time  for  filing  the  transcript 
began  to  run  on  November  17th,  the  appeal  must  be  dismissed 
for  failure  to  file  the  same  within  time.  But  the  appellant 
claims  that  the  time  had  been  extended  by  the  pendency  of 
proceedings  to  settle  a  statement  on  motion  for  a  new  trial, 
and  this  presents  the  sole  question  in  the  case.  The  notice 
of  the  motion  to  dismiss  was  served  and  filed  on  January  10, 

1903.  It  is  claimed  that  a  statement  on  motion  for  a  new 
trial  was  settled  on  December  16,  1902,  and  that  within  forty 
days  after  that  date,  but  after  the  filing  of  the  notice  of  mo- 
tion to  dismiss,  the  transcript  on  appeal  was  filed.  If  the 
statement  so  settled  was  settled  under  authority  of  law  and 
can  be  used  on  the  appeal,  the  motion  must  be  denied. 

The  motion  for  new  trial  was  made  on  the  minutes  of  the 
court,  and  was  denied  in  the  court  below  on  July  21,  1902. 
No  appeal  was  ever  taken  from  the  order.  The  respondents 
contend  that  after  the  lapse  of  sixty  days  from  the  entry  of 
the  order,  without  the  taking  of  an  appeal,  the  right  to  have 
a  statement  settled  upon  the  motion  ceased,  that  the  subse- 
quent settlement  of  the  so-called  statement  was  a  mere  idle 
and  useless  ceremony,  and  that  the  statement  so  settled  is 
without  force  or  effect.  The  appellant  relies  on  section  950 
of  the  Code  of  Civil  Procedure,  which  is  as  follows:  ''On  an 
appeal  from  a  final  judgment,  the  appellant  must  furnish 
the  court  with  a  copy  of  the  notice  of  appeal,  of  the  judg- 
ment-roll, and  of  any  biU  of  exceptions  or  statement  in  the 
case,  upon  which  the  appellant  relies.  Any  statement  used 
on  motion  for  a  new  trial,  or  settled  after  decision  of  such 
motion,  when  the  motion  is  made  upon  the  minutes  of  the 
court,  as  provided  in  section  661,  or  any  bill  of  exceptions 
settled,  as  provided  in  sections  649  or  650,  or  used  on  motion 
for  a  new  trial,  may  be  used  on  appeal  from  a  final  judgment 
equally  as  upon  appeal  from  the  order  granting  or  refusing 
the  new  trial."  The  contention  of  the  appellant  is,  that  the 
effect  of  this  section  is  to  give  the  party  who  intends  to  appeal 
from  a  judgment  an  independent  right  to  have  settled  a 
statement  of  the  case  for  use  upon  audi  an  appeal,  and  that 
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hj  virtue  of  its  provisions  he  is  not  limited  to  the  use  of  such 
statements  only  as  have  been  regularly  and  legally  settled 
in  the  course  of  some  proceeding  upon  motion  for  a  new 
trial. 

We  think  the  appellant's  contention  is  sound  and  should  be 
sustained.  In  Department  it  was  held  that,  because  the  mov- 
ing party  had  lost  by  lapse  of  time  his  right  to  appeal  from 
the  order  refusing  his  motion  for  a  new  trial,  the  trial  court 
could  not  be  compelled  to  settle  the  statement,  and  that  any 
statement  which  the  court  might  settle  under  such  circum- 
stances would  be  void  and  would  be  stricken  from  the  files. 
This  would  be  quite  true  if  the  right  of  the  appellant  to 
the  statement  was  absolutely  limited  by  his  right  to  appeal 
from  the  order,  or  if,  in  other  words,  as  the  Department 
opinion  held,  he  must  appeal  from  the  order  before  he  can 
exercise  the  right  to  use  the  statement  upon  his  appeal  from 
the  judgment.  We  think,  however,  that  this  conclusion  is 
erroneous;  that  it  imposes  onerous  conditions  upon  the  un- 
fortunate litigant  who  moves  for  a  new  trial  upon  the  minutes 
of  the  court — a  practice  which  by  this  court  has  been  com- 
mended {McUcolmson  v.  Harris,  90  Cal.  262) — which  are  not 
brought  to  bear  upon  the  litigant  who  moves  for  a  nev*  trial 
in  any  other  way.  We  think,  moreover,  that  the  conclusion 
is  in  hostility  to  the  spirit  of  simplicity  in  practice,  pleading, 
and  procedure  which  animates  our  code  system.  To  illus- 
trate: If  the  motion  for  a  new  trial  be  made  upon  the  bill 
of  exceptions  or  upon  the  statement  (Code  Civ.  Proc,  sec.  659, 
subds.  2,  3),  it  is  not  necessary  that  the  moving  party  should 
appeal  from  the  order  denying  him  a  new  trial  as  a  condition 
to  his  right  to  use  the  bill  of  exceptions  or  the  statement, 
upon  appeal  from  the  judgment,  and  no  sound  reason  can  be 
dLscovered  to  lead  to  the  view  that  the  legislature  meant  to 
make  a  distinction  between  those  cases  and  that  where  the 
motion  has  been  made  upon  the  minutes  of  the  court.  Nor 
does  it  seem  a  satisfactory  answer  to  say  that  the  appellant 
in  this  case  cannot  have  any  statement  prepared  because 
he  could  not  use  the  statement  upon  appeal  from  the  order 
denying  him  a  new  trial.  The  law  might  require  the  trial 
court  to  settle  such  a  statement  without  regard  to  the  taking 
of  an  appeal  from  the  order  denying  the  new  trial,  the  state- 
ment to  be  used  upon  appeal  from  the  judgment,  and  we  think 
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a  ooDsideration  of  the  code  sections  will  disclose  that  the  law 
contemplates  that  the  trial  judge  should  do  precisely  this 
thing. 

It  is  to  be  remembered  that  a  litigant's  right  to  appeal 
from  the  judgment  and  his  right  to  appeal  from  the  order 
refusing  him  a  new  trial  are  distinct  and  separate  rights. 
He  may  waive  either  and  rely  upon  the  other.  It  is  recog- 
nized that  some,  though  not  aU,  of  the  propositions  which 
may  be  advanced  upon  motion  for  a  new  trial  may  likewise 
be  urged  upon  appeal  from  the  judgment.  The  litigant  who 
has  failed  in  his  motion  for  a  new  trial  may  conclude  that  all 
of  the  propositions  which  he  desires  to  argue  to  the  appellate 
court  can  be  presented  upon  appeal  from  the  judgment  with 
the  accompanying  papers  which  the  law  allows  upon  such 
appeal.  He  may  decide  as  matter  of  economy  to  avoid  the 
expense  of  two  appeals,  or  he  may  take  his  appeal  from  tha 
judgment  alone,  under  the  conviction  that  the  trial  court  was 
correct  in  its  rulings  as  to  such  matters  as  can  be  raised 
only  upon  motion  for  a  new  trial,  and  hence  that  the  appeal 
from  the  judgment  aflPords  him  a  complete  remedy.  There- 
fore, to  say  that  because  he  has  not  prosecuted  an  appeal  from 
the  order  refusing  him  a  new  trial,  he  must  lose  his  right  to 
present  those  points  which  arise  upon  his  motion  for  a  new 
trial,  but  which  at  the  same  time  are  proper  to  be  presented 
upon  his  appeal  from  the  judgment,  is  a  construction  so  harsh 
as  to  be  justified  only  by  the  express  mandate  of  the  law.  Or 
it  may  be  put  in  another  way :  Why  should  a  litigant  be  com- 
pelled to  take  the  useless  and  expensive  procedure  of  perfect- 
ing an  appeal  which  he  does  not  care  to  prosecute,  in  order 
to  preserve  rights  which  the  law  accords  him  upon  appeal 
from  the  judgment  alone  T  And  that  the  law  does  accord 
his  these  rights  we  think  manifest  from  a  reading  of  section 
950  of  the  Code  of  Civil  Procedure.  The  first  sentence  of 
that  section  is  mandatory,  and  declares  that  on  an  appeal 
from  a  final  judgment  the  appellant  must  furnish  this  court 
with  a  copy  of  a  bill  of  exceptions  or  statement  of  the  case 
upon  which  he  relies.  And  any  statement  settled  after  a 
decision  of  a  motion  for  a  new  trial,  when  the  motion  is  made 
upon  the  minutes  of  the  court,  may  be  used  on  appeal  from 
a  final  judgment  equally  as  upon  appeal  from  the  order  grant- 
ing or  refusing  a  new  trial.    There  is  in  this  no  word  as  tQ 
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the  necessity  of  taking  an  appeal  from  the  order  denying 
the  new  trial  as  a  prerequisite  to  the  right  to  employ  the 
statement  on  appeal  from  the  judgment.  It  is  a  declaration, 
first,  that  the  party  appealing  from  the  judgment  has  the 
right  to  use  a  statement  settled  after  a  decision  upon  his 
motion  for  a  new  trial  upon  appeal  from  the  judgment, 
coupled  with  the  mandatory  provision  that  he  must  present 
such  a  statement  to  this  court.  These  being  his  correlative 
rights  and  duties,  it  seems  plain  that  he  may  demand  of  the 
trial  court  the  settlement  of  a  proper  statement,  not  to  be  used 
upon  an  appeal  from  the  order  denying  him  a  new  trial,  but 
to  be  used  upon  his  appeal  from  the  judgment  which  he  has 
already  taken,  because  the  law  says  that  he  may  so  use  it, 
and  further  says  that  he  must  present  it  to  this  court  if  it 
contains  any  propositions  upon  which  he  relies  for  a  reversal. 

And  this  will  be  found  strictly  within  the  reasoning  of 
this  court  in  Wall  v.  Mines,  128  Cal.  136,  and  in  Kelly  v. 
Ning  Yung  etc,  Assn.,  138  Cal.  602.  Of  course  it  would  be 
a  vain  thing  to  compel  the  trial  court  to  settle  such  a  state- 
ment if  its  only  purpose  was  to  be  used  upon  appeal  from 
the  order  denying  a  new  trial,  because  the  right  to  appeal 
from  that  order  has  been  lost,  but  it  is  far  from  being  a 
vain  thing  in  the  contemplation  of  the  law  as  above  set  forth 
that  the  appellant  from  the  judgment  has  the  right  to  use 
such  a  statement  upon  appeal  from  the  judgment,  and  must 
present  it  to  this  court  upon  such  appeal. 

We  conclude,  therefore,  that  under  the  circumstances  here 
set  forth  a  litigant  moving  for  a  new  trial  on  the  minutes  of 
the  court,  has  the  independent  right  to  enforce  the  settle- 
ment of  a  statement  after  motion  denied  (even  though  he 
does  not  appeal  from  that  order),  and  to  use  it  upon  his 
appeal  from  the  judgment. 

Ihe  motion  to  diamisa  is  therefore  denied. 

Beatty,  C.  J.,  Lorigan,  J.,  and  Van  Dyke,  J.,  concurred 
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[L.  A.  No.  1182.    In  Bank.— Norember  88,  1903.] 

SARAH  C.  CUMMINGS,  Appellant,  v.  W.  R.  KEARNEY, 
City  Treasurer  of  Santa  Barbara,  and  U.  YNDART,  Re- 
spondents. 

Oedeb  Dbnyino  Nxw  Trial — Bevdew  upon  Appeal. — ^Upon  appeal  from 
an  order  denying  a  new  trial,  withont  an  appeal  from  the  judg- 
ment, the  suffieieney  of  the  pleadings  and  of  the  judgment,  as  being 
the  legal  conclusion  from  the  facts  found,  cannot  be  questioned. 

Id. — Street  Improvement — Sals  under  Bond— Injunction — ^Finding 
— Waiver  of  Objection — Estoppel. — ^Upon  appeal  from  an  order 
denying  a  new  trial,  in  an  action  to  enjoin  the  sale  of  plaintiff's 
lot  under  a  bond  for  a  street  improvement,  a  finding  sustained  by 
the  evidence  that  plaintiff  and  her  predecessor  in  title,  by  their 
conduct,  waived  objection  to  the  improvement,  and  acquiesced 
therein  and  received  the  benefit  thereof,  and  consented  to  and  rati- 
fied the  proceedings,  and  took  no  appeal  to  the  city  council,  and 
did  not  object  to  the  bond,  nor  pay  or  offer  to  pay  the  assessment 
or  bond,  or  any  part  thereof,  and  that  plaintiff  is  estopped  by  said 
conduct  from  obtaining  equitable  relief,  is  conclusive  of  the  case. 

Id.— Bequest  for  Improvement  and  Assessment— Fraud  upon  Bond 
Owner. — ^Where  it  appears  that  plaintiff's  predecessor  in  title  re- 
quested the  improvement,  and  requested  the  superintendent  of  streets 
to  deliver  the  assessment  and  diagram  upon  the  faith  of  which  the 
work  was  done,  and  acquiesced  in  all  the  proceedings  without  ob- 
jection to  any  step,  his  acts  and  conduct,  if  allowed  to  be  ques- 
tioned, would  work  a  fraud  upon  the  owner  of  the  bond  which  tlis 
law  will  not  tolerate. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  a  new  trial.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion. 

B.  F.  Thomas,  for  Appellant 

Thomas  McNulta,  and  Richards  &  Carrier,  for  Respondents. 

COOPER,  C. — This  action  was  brought  to  enjoin  the 
threatened  sale  of  plaintiff's  lot  in  the  city  of  Santa  Barbara 
for  the  amount  due  upon  a  bond  owned  by  defendant  Yndart, 
which  was  issued  for  street-work  and  improvements  upon  the 
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lot  now  owned  by  plaintiff.  Findings  were  filed,  upon  which 
judgment  was  entered  for  defendants.  Plaintiff  made  a 
motion  for  a  new  trial,  and  this  appeal  is  from  the  order 
denying  said  motion. 

As  no  appeal  has  been  taken  from  the  judgment,  the  suffi- 
ciency of  the  pleadings  and  of  the  judgment  as  being  the 
l^al  conclusion  from  the  facts  found,  cannot  be  questioned 
on  this  record. 

The  plaintiff's  counsel  has  devoted  much  of  his  brief  to 
a  discussion  of  certain  alleged  irregularities  and  defects  in  the 
assessment,  specifications,  and  contract  under  which  the  work 
was  done.  From  the  view  we  take  of  the  oase,  it  is  not 
necessary  to  examine  nor  discuss  the  regularity  of  the  pro- 
ceedings by  which  the  lien  was  created  and  the  bond  issued. 
The  property  belonged  to  L.  C.  Cummings,  the  husband  and 
predecessor  in  interest  of  plaintiff,  at  all  times  during  the  pre- 
liminary proceedings  leading  up  to  the  improvements  and 
issuance  of  the  bond. 

The  court  found:  **That  plaintiff  by  the  conduct  of  herself 
and  her  predecessor  waived  any  objection  to  the  proceedings 
connected  with  said  improvement  and  consented  to  and  ac- 
cepted and  ratified  said  proceedings,  and  acquiesced  in  said 
improvements  and  received  the  benefit  thereof,  and  the  benefit 
received  from  the  issuance  of  said  bond ;  that  plaintiff  did  not 
nor  did  her  predecessor  appeal  to  the  said  council  at  any  time 
concerning  the  irregularity  or  invalidity  of  any  of  the  pro- 
ceedings, or  in  reference  to  any  of  the  work  performed,  nor 
did  either  of  them  notify  said  city  treasurer  before  the  issu- 
ance of  the  bond  referred  to  in  the  complaint,  that  it  was 
her  or  his  desire  that  no  bond  be  issued,  and  the  plaintiff  has 
never  paid  or  offered  to  pay  the  amount  of  such  assessment 
or  bond  or  any  part  thereof,  and  plaintiff  is  estopped  by 
reason  of  said  conduct  from  obtaining  any  equitable  relief 
from  this  court  in  the  premises,  and  no  part  of  said  assess- 
ment or  bond  has  been  paid  by  any  person." 

The  above  finding,  so  far  as  it  is  a  finding  of  facts,  and 
so  far  as  it  contains  conclusions  of  law,  is  supported  by  the 
evidence  and  the  probative  findings  and  is  conclusive  of  the 
ease. 

There  is  evidence  to  show  that  on  the  thirtieth  day  of 
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September,  1893,  the  owners  of  the  abutting  lots  on  the  street 
where  the  unprovements  were  to  be  made  entered  into  a 
written  contract  with  one  Long,  the  superintendent  of  streets, 
which  contract  recited  the  fact  that  a  contract  for  doing  the 
proposed  work  had  been  awarded  by  the  city  council  to  one 
Newberry;  that  notice  of  the  award  of  said  contract  had 
been  duly  published  and  posted  according  to  law;  that  the 
owners  had  elected  to  take  the  said  work,  and  that  the  time 
for  doing  it  had  not  expired.  The  contract  further  provided 
that  the  said  owners  should  do  the  work  so  awarded  to  New- 
berry, and  contained  stipulations  as  to  the  specifications  and 
manner  in  which  the  work  should  be  done;  that  upon  its 
completion  the  superintendent  of  streets  should  duly  make 
and  issue  an  assessment  and  diagram  and  attach  a  warrant 
thereto  as  provided  by  law;  that  the  city  of  Santa  Barbara 
should  not  be  liable  for  any  of  the  costs  of  the  work.  This 
contract  was  signed  by  the  property-owners  and  by  plaintiff's 
predecessor  as  follows:  **L.  C.  Cummings,  by  B.  P.  Thomas, 
agent."  Thomas  is  the  attorney  for  plaintiff,  and  was  then 
the  attorney  for  her  husband,  and  his  authority  for  signing 
the  contract  was  a  telegram  from  Portland,  Maine,  dated 
September  29,  1893,  as  follows:  **To  B.  F.  Thomas.  I  hereby 
authorize  you,  as  agent,  to  sign  paper  contract  for  street 
work.  Lincoln  C.  Cummings."  The  contract  contained  the 
proper  affidavit  that  the  parties  whose  signatures  were  at- 
tached were  the  owners  or  agents  of  the  owners,  and  that  the 
frontage  set  forth  in  the  contract  was  correct.  This  affidavit 
was  signed  '*L.  C.  Cummings.  (Agent)  B.  P.  Thomas."  A 
proper  bond  was  given  to  the  effect  that  the  owners  and 
parties  to  the  contract  would  faithfully  perform  the  work, 
which  bond  was  signed  in  the  same  manner,  "L.  C.  Cummings. 
B.  P.  Thomas,  agent."  The  bond  was  duly  approved.  A 
proper  assessment  was  made,  showing  in  detail  the  cost  of  the 
work,  and  fixing  the  rate  per  front  foot.  A  warrant,  certifi- 
cate of  the  city  engineer,  and  diagram  were  made.  The 
warrant  stated  that  serial  bonds  would  be  issued  to  represent 
the  cost  of  the  work,  in  manner  as  provided  by  law,  giving 
the  rate  of  interest,  the  time  they  were  to  run,  and  a  notice 
that  a  bond  would  issue  to  represent  each  assessment  of  fifty 
dollars  or  more.  This  assessment  certificate  and  diagram  were 
duly  recorded  Pebruary  7,  1894.     The  following  instrument 
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in  writing  waa  then  made  by  the  property-owners,  to  wit: 
*'We,  the  undersigned  property-owners  on  De  la  Vina  Street, 
between  Micheltorena  and  Islay  streets,  who  entered  into 
the  contract  for  grading,  etc.,  and  sewering  said  portion  of 
De  la  Vina  Street,  hereby  authorize  the  superintendent  of 
streets  of  the  city  of  Santa  Barbara  to  issue  and  deliver  to 
O.  W«  Boeseke  the  assessment  and  diagram  for  said  work." 
This  authorization  was  duly  signed  by  the  owners  and  by 
"L.  C.  Cummings,  by  B.  P.  Thomas,  agent." 

0.  W.  Boeseke  made  the  proper  affidavit  to  the  contractor's 
return,  showing  demand  and  receipt  of  payment  of  portions 
of  the  assessment,  and  that  the  assessment  involved  in  this 
action  was  unpaid  as  follows:  ''No.  3.  Demand  made  upon  as 
owners,  unknown  owner.  No.  3.  March  7th,  1894,  assessment 
due  and  unpaid,  $473.45." 

The  above  certificate  was  made  at  the  close  of  the  work. 
It  was  here  admitted:  ''That  on  the  twentieth  day  of  March, 
1894,  the  superintendent  of  streets  certified  by  written  instru- 
ment to  the  city  treasurer  of  the  city  of  Santa  Barbara  a 
complete  list  of  all  assessments  which  remained  unpaid,  which 
amounted  to  fifty  dollars  or  over  upon  the  assessment  and 
diagram  issued  for  the  work  of  said  improvement  (being  the 
improvement  in  question  here),  upon  the  lot  owned  by  the 
plaintiff  and  amount  of  assessment  unpaid  thereon,  to  wit, 
$473.45 ;  that  plaintiff  did  not,  nor  did  her  predecessor,  appeal 
to  the  city  council  at  any  time  concerning  the  irregularity  or 
invalidity  of  any  of  the  proceedings  had  in  reference  to  any 
work  performed,  nor  did  eHher  of  them  notify  said  city 
treasurer  before  the  issue  of  the  bond  referred  to  in  the  com- 
plaint that  it  was  her  or  his  desire  that  no  bond  be  issued; 
that  plaintiff  has  never  paid  or  offered  to  pay  the  amount 
of  such  assessment  or  bond  or  any  part  thereof." 

It  does  not  appear  at  what  time  plaintiff  became  the  owner 
of  the  lot,  but  it  seems  to  be  conceded  that  it  was  after  all  the 
proceedings  to  which  her  predecessor  in  title  assented.  The 
action  was  commenced  in  August,  1899.  It  appears  clear  to 
us  that  upon  the  plainest  principles  of  honesty  and  fair  deal- 
ing the  plaintiff  is  estopped  by  the  conduct  of  her  predecessor 
in  title  from  questioning  the  validity  of  the  bond  for  any 
irregularity  in  the  preliminary  proceedings. 
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L.  C.  Cummings  was  a  party  to  the  contract  and  sul>sequent 
proceedings.  At  hia  request  the  improvements  were  made. 
He  received,  or  is  presumed  to  have  received,  the  benefit  of  the 
money  expended.  He  made  no  appeal  to  the  city  council,  nor 
in  any  way  made  known  his  objection  to  any  step  in  the 
proceedings.  He  requested  the  superintendent  of  streets  to 
deliver  to  Boeselce  the  assessment  and  diagram  upon  the  faith 
of  which  the  work  was  done.  His  acts  and  conduct,  if  allowed 
now  to  be  questioned,  would  work  a  fraud  upon  the  owner  of 
the  bond.  ''Where  a  man  has  been  silent  when  in  conscience 
he  ought  to  have  spoken  he  will  not  be  allowed  to  speak 
when  conscience  requires  him  to  be  silent.''  His  silence  was 
not  the  only  culpable  thing,  but  the  direct  acts  and  requests 
evidenced  by  the  writings  herein  set  forth.  The  case  of  Coi- 
lender  v.  Patterson,  66  Cal.  357,  is  directly  in  point.  It  was 
there  said:  **A  party  cannot  for  value  assign  a  contract  and 
assessment  and  then  set  up  the  defense  that  they  are  invalid 
because  not  in  compliance  with  the  street  law.  The  law  does 
not  tolerate  such  a  procedure.'* 

The  views  herein  expressed  are  not  in  conflict  with  Union 
Pav.  etc.  Co.  v.  McOovern,  127  Cal.  638.  In  that  case  the 
work  had  not  been  done.  The  court  said:  **In  the  agreement 
between  Tucker  and  the  property-owners  they  do  not  purport 
to  assign  to  him  an  assessment  for  work  tiiat  had  already  been 
done  for  them,  or  any  existing  obligation  in  their  favor  from 
which  a  warranty  of  its  validity  might  be  implied;  they 
merely  agreed  to  assign  a  contract  not  yet  entered  into."  If 
the  contract  under  which  the  work  was  done  authorized  the 
contractor  to  recover  the  money,  the  law  authorized  the  issu- 
ance of  the  bond.  The  holder  of  the  bond  paid  the  money 
upon  the  faith  of  the  prior  transactions  and  is  entitled  to  be 
protected  by  them. 

We  advise  that  the  order  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  affirmed. 

McParland,  J.,      Van  Dyke,  J.,      Shaw,  J^ 
Angellotti,  J.,        Lorigan,  J.,  Uenshaw,  J. 
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[L.  A.  No.  1037.    In  Bank.— NoTembw  88,  1903.] 

0.  B.  SWIPT  et  al.,  Appellants,  v.  OCCIDENTAL  MINING 
AND  PETROLEUM  COMPANY,  and  J.  J.  HIGH,  Be- 
spondents. 

Ou»  BnmKO  Nsw  Teul— Bxvisw  upon  Apfxal.— Upon  appeal  from 
an  order  denying  a  new  trial,  this  eourt  ia  Umited  in  its  review  to 
tbe  gronnda  upon  whieli  the  new  trial  waa  aaked,  and  mnnot  re- 
view the  raiBeieney  of  the  pleadinga  or  findinga  to  8api>ort  the  judg- 
menty  or  eonaider  any  errora  in  the  eonelnaiona  of  law  or  in  the 
Jadgment. 

Id. — ^Decision  aioaikst  Law — Gbottnd  pob  Niw  Trial. — A  motion  for 
new  trial  on  the  ground  that  the  "deeiaion  is  against  law,"  is  only 
penniaaible  when  a  new  trial  ia  the  appropriate  means  of  eorreeting 
the  error  in  the  dedsion,  aa  where  omitted  findings  upon  material 
iasnea  are  essential  to  be  nkade.  It  eannot  be  made  to  eorreet  any 
eonelnsion  of  law  from  the  findings,  or  any  deeision  against  law, 
for  the  eorreetion  of  which  a  new  trial  would  be  vain  or  useless. 

Is. — Sprodpzcations  of  iNBumcxxNOT  or  EviDKMOx— Object  or  Bulb. 
— 8peeifi«ations  of  the  insuffleieney  of  the  evidence  to  sustain  the 
findings,  which  elearty  designate  the  findings  and  parts  of  findings, 
which  it  ia  claimed  the  evidence  does  not  justify^  are  not  objec- 
tionable. The  object  of  the  rule  requiring  these  specifications  is 
to  shorten  the  statement  l^  excluding  everything  irrelevant  to  the 
q>ecified  fact,  and  to  notify  the  opposing  party  of  the  particular 
finding  called  in  queation,  that  he  may  see  that  the  statement  fairly 
and  fully  presenta  the  evidence  bearing  on  that  particular  matter; 
and  thia  object  accomplished,  the  statute  is  satisfied. 

IB. — Ejxctmxnt— Cboss-Oomplaint — Oil  Lbasb — ^Bight  or  Bxnbwal— 
Brbaoh  or  OoHDinoNB — Findings  against  Evidence. — In  an  action 
of  ejeetBMnt,  where  the  defendant  set  up  by  way  of  cross-com- 
plaint a  right  of  renewal  of  a  lease  of  oil-land  from  the  plaintiff, 
whid&  nnade  a  r^^-^ewal  of  the  lease  depend  upon  the  performance 
of  conditions,  which  the  court  found,  generally  and  specifically, 
had  been  eomplied  with,  id»ereaa  the  evidence  clearly  showed  a 
breach  of  the  conditions,  an  order  denying  a  new  trial  must  be 
reversed  for  insufGlciency  of  the  evidence  to  sustain  the  fijidiugs. 

Id. — ^EvmENOB— UsB  or  Oil  iob  Fuel — Oustom — Pbaotioal  Constbuo- 
TiDN  or  Lease. — ^Where  the  terms  of  the  lease  were  not  dear  as  to 
the  right  of  the  lessee  to  use  oil  for  fuel,  though  evidence  of  a 
custom  to  that  effect  among  oi)  proepectors  waa  not  admissible, 
evidence  was  admissible  to  show  that  the  plaintiffs  acquiesced  in 
the  burning  of  oil  in  the  work  of  development,  and  made  no  de- 
mand on  account  of  the  oil  so  used;  and  such  evidence  sufficient^ 
ertablishes  a  practical  construction  of  the  lease  by  the  parties,  and 
■oatains  a  finding  according  to  such  evidence. 
CXLL  CaL— 11 
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Id. — Clause  as  to  Bights  or  Miners — Misuss  or  Wobd. — A  elaiise  in 
the  lease  conferring  apon  the  lessees  <*8ueh  other  rights  and  priT- 
ileges  as  are  vested  in  mines  under  the  laws  of  the  United  States 
and  of  the  state  of  California/'  cannot  be  treated  as  meaningless 
beeause  of  the  use  of  the  word  '* mines,"  instead  of  ''miners/'  and 
is  intended  to  confer  upon  the  lessees  the  rights  conferred  upon 
prospectors  of  mining-ground  by  the  laws  of  this  state  and  of  the 
United  States. 

T^. — FoErEiTUMB  or  Lease — Waiveb — Bights  or  Lessor — ^Breach  or 
Conditions  or  Benewal. — The  waiver  of  a  forfeiture  of  the  lease 
for  breach  of  conditions,  by  not  insisting  thereupon,  could  not 
affect  the  right  of  the  lessor  to  defeat  a  renewal  of  the  lease  for 
breach  of  conditions  upon  the  faithful  performance  of  which  the 
right  of  renewal  depended. 

Id. — Development — Amount  or  Expenditure — Cessation  op  Work. — 
The  amount  expended  in  the  development  of  oil  under  the  lease 
was  properly  proved;  but  the  amount  expended  in  the  beginning 
of  the  operations  could  not  excuse  a  subsequent  cessation  of  work, 
in  breach  of  a  condition  of  renewal  of  the  lease. 

Id. — Evidence — Expectation  op  Stockholders  and  Ddlbctobs. — Evi- 
dence was  not  admissible  to  prove  that  the  stockholders  and  di- 
rectors of  the  defendant  corporation  expected  and  counted  upon  a 
renewal  of  the  lease.  Without  a  performance  of  the  conditions  of 
the  lease,  their  expectations  were  of  no  avail,  and  with  it  unnec- 
essary. 

Id. — Understandiko  or  Parties — Meaning  or  Contract. — The  court 
properly  excluded  evidence  to  show  the  understanding  of  the  par- 
ties touching  the  meaning  of  the  contract  at  the  time  it  was  exe- 
eated. 

APPEAL  from  an  order  of  the  Superior  Ciourt  of  Santa 
Barbara  County  denying  a  new  trial.  H.  T.  Williams,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  F.  Thomas,  for  Appellants. 

The  evidence  of  custom  was  not  admissible,  there  being  no 
showing  that  the  parties  contracted  in  relation  thereto.  (Law- 
son  on  Usages  and  Customs,  sec.  38;  Pittsburg  etc.  R.  R.  v. 
Nash,  43  Lid.  423;  Chicago  etc,  R,  R,  Co.  v.  Dickson,  143  111. 
368.)  A  waiver  of  a  right  of  forfeiture  of  the  lease  does 
not  include  a  waiver  of  condition  precedent  to  a  renewal  of 
the  lease.     (Taylor  on  Landlord  and  Tenant,  6th  ed.,  sees. 
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47,  339;  Duffidd  v.  Michaels,  97  Fed.  825.)  The  evidence 
does  not  sastuin  a  right  to  a  specific  performance  of  the  con- 
tract for  renewal.  (Waterman  on  Specific  Performance,  sec. 
452;  Wood  on  Landlord  and  Tenant,  sec.  416;  Pomeroy  on 
Contracts,  sees.  334,  357;  Jones  v.  Durrer,  96  Cal.  99;  Mo- 
Olynn  v.  Moore,  25  Cal.  384 ;  Baird  v.  Milford  Land  etc.  Co., 
89  Cal.  552;  3  Poraeroy's  Equity  Jurisprudence,  1st  ed.,  sec. 
1407.)  Erroneous  conclusions  from  the  findings  constitute 
a  decision  against  law.  {Bosquett  v.  Crane,  51  Cal.  505.) 
The  insufficiency  of  the  cross-complaint  to  sustain  the  decision 
is  a  decision  against  law,  which  may  be  considered  on  appeal 
from  an  order  denying  a  new  trial.  (Simmons  v.  Hamilton, 
56  Cal.  495.)  The  specifications  of  insufficiency  of  the  evi- 
dence to  sustain  the  findings  were  proper  in  form.  {Kyle  v. 
Craig,  125  Cal.  107;  DeMolera  v.  Martin,  120  Cal.  544;  Newell 
V.  Desmond,  63  Cal.  242;  Harnett  v.  Central  Pacific  R.  R. 
Co.,  78  Cal.  32;  Smith  v.  Ellis,  103  Cal.  294;  Livestock  Q.  P. 
Co.  V.  Union  Stockyard  Co.,  114  Cal.  447.) 

E.  W.  Squier,  and  John  J.  Squier,  for  Respondents. 

The  court  cannot  upon  this  appeal  from  an  order  denying 
a  new  trial  consider  the  sufficiency  of  the  pleadings  or  of  the 
findings  to  support  the  judgment.  {Brison  v.  Brison,  90  Cal. 
323;  Tompkins  v.  Montgomery,  123  Cal.  219;  Wheeler  v. 
Bolton,  92  Cal.  159,  167;  Hall  v.  Susskind,  120  Cal.  559,  565 
In  re  Doyle,  73  Cal.  564;  Byzbee  v.  Dewey,  128  Cal.  322 
Rauer  v.  Fay,  128  Cal.  523 ;  Schroeder  v.  Pissis,  128  Cal.  209 
Riverside  Water  Co.  v.  Oage^  108  Cal.  240;  Kirman  v.  Hun- 
newill,  93  Cal.  526;  Bode  v.  Lee,  102  Cal.  583.)  Equity 
will  decree  specific  performance  of  a  covenant  to  renew  a 
lease  without  regard  to  the  materiality  of  the  remedy.  (Pom- 
eroy on  Specific  Performance,  2d  ed.,  sec.  9 ;  Pry  on  Specific 
Performance,  sec.  948;  McCarger  v.  Rood,  47  Cal.  138.)  The 
specifications  of  insufficiency  of  the  evidence  to  justify  the 
findings  are  not  sufficient.  (Code  Civ.  Proc,  sec.  659;  Kyle 
V.  Craig,  125  Cal.  107,  116;  De  Molera  v.  Martin,  120  Cal. 
644;  Spotts  V.  Hanley,  85  Cal.  155;  Taylor  v.  Bell,  128  Cal. 
806.)  The  defendants  have  waived  any  breach  of  the  condi- 
tions of  the  lease,  and  should  not  be  heard  to  insist  upon  this 
in  resistance  to  a  specific  performance  of  the  covenant  of  re- 
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newal.  (Waterman  on  Specific  Performance,  1st  ed.,  sec.  455; 
McGlynn  v.  Moore,  25  Cal.  Gd4;  SteeU  v.  Branch,  40  Cal.  3, 
13;  Jones  v.  Durrer,  96  Cal.  96;  Wtimer  Bros.  v.  Weid,  108 
Cal.  569 ;  Ireland  v.  Nichols,  46  N.  Y.  415;  Cawper  v.  Duryea, 
90  N.  Y.  599;  Smith  v.  Rector  St.  PhUip's  Church,  107 
N.  Y.  610;  Webster  v.  NichoU,  104  HI.  172;  JoUy  v.  flinyte, 
16  Wis.  284;  Oamhart  v.  J?$nn«y,  40  Mo.  449;^  HukiU  ▼. 
Jlfyers,  36  W.  Ya.  639.)  Proof  that  defendant  was  relying 
on  a  renewal  of  the  lease  was  proper.  {Maynard  v.  Ftre- 
man's  Fund  Ins.  Co.,  84  Gal.  48  f  Ooodspeed  v.  East  Haddam 
Bank,  22  Conn.  530.')  Evidence  of  custom  in  regard  to  the 
use  of  oil  for  fuel  was  proper.  {Coleman  v.  Clements,  23 
Cal.  245;  Webb  v.  Day,  111  CaL  571;  Morton  ▼.  Solamho 
Min.  Co.,  26  Gal.  528.) 

BEATTY,  C.  J.— The  appeal  in  this  case  is  from  an  order 
overruling  a  motion  for  a  new  trial.  After  affirmance  of 
the  order  in  Department,  a  rehearing  was  granted,  because 
of  the  error  there  oonunitted  in  holding  that  the  specifications 
in  the  statement  were  insufficient  to  entitle  the  appellants 
to  a  review  of  the  findings  of  fact  for  the  purpose  of  deter- 
mining whether  they  were  sustained  by  the  evidence. 

The  first  part  of  the  Department  opinion,  however,  contain- 
ing a  statement  of  the  case  and  disposing  of  certain  conten* 
tions  of  the  appellant,  to  the  effect  that  the  cross-complaint 
of  defendant  was  insufficient  to  sustain  the  judgment,  and  the 
findings  insufficient  to  sustain  the  conclusions  of  the  superior 
court,  is  approved  and  readopted  as  the  opinion  of  the  court 
in  Bank,  as  follows: — 

''The  complaint  alleges  the  ordinary  action  in  ejectment  to 
recover  possession  of  eighty  acres  of  land  leased  by  plaintiffs 
to  the  assignors  oi  defendant  Occidental  Mining  and  Pe- 
troleum Company  for  mining  purposes.  Defendant  High  was 
an  employee  of  defendant  company,  and  has  no  interest  in 
the  subject-matter  of  the  action.  In  the  opinion  the  word 
'defendant'  will  have  reference  to  the  company.  Defendant 
filed  an  answer,  and  also  a  cross-complaint,  both  of  which  were 
amended  by  leave  of  court. 
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1 91  Am.  Dee.  672,  and  note  pp.  680,  681. 
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"The  amended  cross-complaint  of  defendant  alleges:  The 
execution  of  a  lease  of  the  land  by  plaintiffs,  setting  forth 
the  document  in  haec  verba;  the  assignment  to  defendant, 
performance  by  defendant  and  its  predecessors ;  offer  to  exe- 
cute a  renewal  and  tender  by  defendant  to  plaintiffs.  In  a 
second  count  allegations  much  the  same  as  in  second  defense 
in  the  answer  are  set  forth,  praying  that  the  renewal  provided 
for  in  the  lease  be  decreed  to  be  specifically  performed;  or, 
in  other  words,  that  plaintiffs  be  required  to  execute  a  new 
lease.  Plaintiffs,  answering  the  cross-complaint,  denied  the 
allegations  as  to  performance  and  alleged  discontinuance  of 
the  work  for  periods  specified;  alleged,  also,  the  wrongful 
cutting  of  timber  and  the  burning  of  oil  for  fuel ;  failure  to 
pay  royalties  as  required  by  the  lease.  The  pleadings  are 
verified.  The  court  made  findings  substantially  in  accord* 
ance  with  the  allegations  in  the  amended  answer  and  amended 
orofls-complaint,  and  entered  its  decree  enforcing  specific  per- 
formance of  the  covenant  for  a  renewal  of  the  lease  as  prayed 
for  in  the  cross-complaint. 

"Plaintiffs  moved  for  a  new  trial  upon  a  statement  of  the 
case,  which  being  denied,  they  appeal  from  the  order.  There 
is  no  appeal  from  the  judgment  There  was  no  demurrer 
to  the  cross-complaint  or  answer. 

"It  is  urged  by  appellants  that  the  findings  are  insufficient 
to  support  the  judgment,  and  that  the  cross-complaint  does 
not  state  a  cause  of  action,  and  that  the  conclusions  of  law 
are  unsupported  by  the  findings. 

"The  insufficien<^  of  the  complaint  cannot  be  considered 
on  an  appeal  from  an  order  denying  a  motion  for  a  new  trial, 
nor  on  such  motion  can  the  question  whether  the  findings 
sustain  the  judgment  be  considered.  {Martin  v.  Matfield, 
49  Cal.  42;  Brisan  v.  Brisan,  90  Cal.  323;  Bode  v.  Lee,  102 
Cal.  583;  Bauer  v.  Fay,  128  Cal.  523,  and  numerous  other 
eases.)  Where  the  conclusions  of  law  are  claimed  to  be 
erroneous  and  not  consistent  with,  or  not  supported  by  the 
findings,  the  moving  party  may  proceed  under  sections  663 
and  663%,  Code  of  Civil  Procedure  {Shaffer  v.  Lacy,  121 
Cal.  574) ;  and  where  this  course  is  not  pursued  there  must  be 
an  appeal  from  the  judgment,  or  the  sufficiency  of  the  find- 
ings to  support  the  judgment  cannot  be  considered.     {Patch 
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V.  MiUer,  125  Cal,  240.)  .  .  .  This  court  is  limited  in  its  re- 
view of  the  action  of  the  lower  court,  on  appeal  from  the 
order  denying  a  new  trial,  to  the  grounds  upon  which  the 
new  trial  was  asked.  (Wheeler  v.  Bolton,  92  Cal.  159.)  Ap- 
pellants cite  Simmons  v.  Hamilton,  56  Cal.  493,  and  claim  that 
it  was  there  held  that  the  conclusions  of  law  found  by  the 
court  and  the  sufficiency  of  the  pleadings  could  be  considered 
on  motion  for  a  new  trial.  This  case  has  been  referred  to  on 
the  point  but  once,  so  far  as  I  can  find  {In  re  Doyle,  73  Cal. 
564),  and  it  was  there  said  that  'a  party  cannoc  demand  a 
new  trial  upon  the  ground  that  the  court  erroneously  applied 
the  law  to  the  facts,  or  drew  wrong  conclusions  of  law  from 
the  facts  found.  The  remedy  in  such  case  is  by  appeal.  .  .  . 
Nothing  to  the  contrary  was  decided  by  a  majority  of  this 
court  in  Simmons  v.  Hamilton,  56  Cal.  493. '  If  there  is  any- 
thing in  the  Simmons  case  contrary  to  the  rules  above  stated, 
it  must  be  deemed  to  have  been  long  since  overruled.  We 
mu^t,  therefore,  confine  our  inquiry  to  alleged  errors  of  law 
properly  specified  in  the  statement  and  determine  whether  the 
evidence  is  insufficient  to  justify  the  findings  in  so  far  as  it 
is  so  specified." 

In  addition  to  the  foregoing  extract  from  the  Department 
opinion,  it  may  perhaps  be  useful  to  point  out  a  distinction 
which  has  not  heretofore  been  stated  in  direct  terms,  but  »s 
clearly  deducible  from  our  former  decisions  upon  the  ques- 
tion of  moving  for  a  new  trial  on  the  ground  that  the  verdict 
or  other  decision  '*is  against  law." 

Decisions  against  law  are  of  two  kinds.  As  to  one  kind,  a 
new  trial  is  always  an  effective,  and  often  the  only,  means  of 
correcting  the  error.  As  to  the  other  kind,  a  new  trial  would 
be  a  vain  and  useless  proceeding.  In  the  first  class  of  cases 
the  motion  is  properly  made,  and  error  in  overruling  it  is  re- 
viewable on  appeal  from  the  order.  In  the  second  class  of 
cases,  since  a  new  trial  would  afford  no  relief,  and  since  other 
and  effective  means  of  relief  are  expressly  provided  in  the 
Code  of  Civil  Procedure  (sees.  663  and  663V4),  the  motion 
for  a  new  trial  is  necessarily  overruled  by  the  trial  court  and 
the  order  affirmed  here.  An  example  of  the  first  class  is 
where  the  trial  court  has  failed  to  make  any  finding  upon 
some  material  issue.    The  omitted  fact  being  essential  to  the 
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judgment,  a  new  trial  for  the  purpose  of  determining  the  is- 
sue is  the  appropriate  remedy,  and  the  refusal  to  grant  it  is 
reviewable  on  appeal  from  the  order.  (See  Knight  v.  Roche, 
56  Cal.  17;  Spotts  v.  Hanley,  85  Cal.  168;  Haight  v.  Tryon, 
112  Cal.  6.)  An  example  of  the  second  class  is  where  the 
findings  are  full  and  complete  as  to  all  the  issues,  and  fully 
sustained  by  the  evidence,  but  the  conclusions  of  law  are 
erroneous  or  misapplied  in  framing  the  judgment.  In  such 
a  case  it  is  plain  that  a  new  trial — a  re-examination  in  the 
same  court  of  the  issues  of  fact,  or  seme  of  them,  (Code  Civ. 
Proc,  sec.  656) — would  accomplish  nothing,  whereas  a  motion 
in  pursuance  of  section  663  to  vacate  or  correct  the  judgment 
would  secure  the  appropriate  relief  in  the  trial  court,  or,  if 
relief  was  denied  there,  it  could  be  secured  by  an  appeal  from 
the  judgment. 

If  we  have  succeeded  in  making  this  distinction  clear,  it 
amounts  to  this:  That  a  motion  for  a  new  trial  on  the  ground 
that  the  decision  is  against  law,  is  or  is  not  permissible  accord- 
ing as  a  new  trial  is  or  is  not  the  means  of  correcting  the  error 
in  the  decision,  and  it  is  not  a  means  of  such  correction  when 
the  only  fault  in  the  findings  is  that  they  do  not  support  the 
legal  conclusions  drawn  from  them,  and  still  less  is  it  a  means 
of  remedying  a  fault  in  the  pleadings  or  an  error  in  granting 
relief  unwarranted  by  the  pleadings.  So  far,  therefore,  as 
the  motion  for  a  new  trial  was  based  upon  any  supposed  de- 
fects in  the  cross-complaint,  or  errors  in  the  conclusions  of 
law  or  in  the  judgment,  it  was  properly  denied. 

But  the  motion  was  also  based  upon  numerous  exceptions  to 
rulings  of  the  superior  court  at  the  trial,  and  upon  tht 
further  ground  that  the  findings  were  in  several  particulars 
contrary  to  the  evidence.  There  is  no  claim  that  the  alleged 
errors  in  the  rulings  of  the  trial  court  are  not  properly  speci- 
fied, but  respondent  does  contend  that  the  specifications  of 
findings  unsupported  by  the  evidence  were  insufficient  to 
warrant  the  trial  court  in  considering  that  ground  of  the 
motion,  and,  consequently,  that  this  court  cannot  now  con- 
sider it. 

We  think,  however,  that  most  of  these  specifications,  if  not 
all  of  them,  are  in  every  respect  sufficient.  They  clearly 
designate  the  findings  and  parts  of  findings  which  it  is 
claimed  the  evidence  does  not  justify,  and  that  is  all  that  is 
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required.  The  first  case  cited  by  respondent  in  support  of 
his  objection  is  Kyle  t.  Craig,  125  Cal.  116.  The  passage 
oited  is  not  very  clear  in  its  statement  of  the  supposed  defects 
in  the  specifications  there  considered,  and  may  be  understood 
as  countenancing  the  notion  that  the  statute  requires  a  speci- 
fication of  evidence  in  connection  with  the  specification  of  the 
particular  finding.  But  if  so  understood,  it  conyeys  an  erro- 
neous impression.  No  reference  to  the  evidence  is  required 
in  the  specification  except  to  say  that  it  is  insufiicent  to 
justify  the  particular  finding  called  in  question.  The  reasons 
for  this  construction  of  the  statute  are  very  clearly  pointed 
out  in  the  next  case  cited  by  respondent, — De  Molera  v.  Mar- 
tin, 120  Cal.  544, — as  they  had  been  pointed  out  frequently 
before.  (See  Eddelbuttel  v.  DurreU,  55  Cal.  279;  Dawson  v. 
SMoss,  93  Cal.  200.) 

The  substance  of  all  these  decisions  is,  that  the  object  of  the 
rule  requiring  these  specifications  is  first  to  shorten  the  state- 
ment of  the  evidence  by  excluding  everything  irrelevant  to 
the  specified  fact;  and,  second,  to  notify  the  opposing  party 
of  the  particular  finding  called  in  question,  in  order  that  he 
may  see  that  the  statement  fairly  and  fully  presents  the  evi- 
dence bearing  upon  that  particular  matter.  This  object  ac- 
complished, the  statute  is  satisfied,  and  the  more  recent  de- 
cisions of  the  court  have  shown  a  disposition  to  construe 
specifications  liberally  in  favor,  rather  than  strictly  against, 
the  right  of  the  moving  party  to  be  heard.  This  view  is  well 
and  strongly  stated  by  Justice  Temple  in  American  Type  etc. 
Co.  V.  Packer,  130  Cal.  461,  and  has  since  been  reaffirmed  in 
several  cases  recently  decided.  (See  Stiuirt  v.  Lord,  138  Cal. 
672;  Dratkman  v.  Cohen,  139  Cal.  310;  Holmes  v.  Hoppe, 
140  Cal.  212 ;  see,  also,  Owen  v.  Pomona  Co.,  131  Cal.  539 ; 
and  Standard  etc.  Co.  v.  Habishaiw,  132  Cal.  124.) 

In  view  of  the  rule  as  laid  down  and  applied  in  these  cases, 
and,  indeed,  in  view  of  the  stricter  rule  of  De  Molera  v. 
Martin,  120  Cal.  544,  the  principal  specifications  in  this  state- 
ment must  be  held  sufficient,  and  so  holding  we  proceed  to 
consider  them. 

The  lease  set  out  in  the  cross-complaint  was  of  eighty 
acres  of  land  known  to  contain  petroleum,  and  its  purpose 
was  to  develop  the  productive  capacity  of  the  ground.  The 
lessees  were  granted  the  exclusive  right  for  a  term  of  ten 
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years,  from  the  sixth  day  of  April,  1889,  to  make  ezeayationa, 
dig  wells,  etc.,  upon  the  premises,  and  to  extract  and  sell  ooal, 
eoal-gas,  petroleum,  asphaltum,  clay,  and  mineral  substances 
of  every  character  contained  upon  or  within  said  lands,  and 
to  erect  necessary  buildings  and  machinery,  to  construct 
roads,  and  use  and  convey  water.  Of  the  proceeds  of  sales 
of  such  mineral  products  they  were  to  retain  nine  tenths  and 
pay  the  remaining  one  tenth  to  the  lessors. 

These  provisions  of  the  lease  were  subject  to  the  following 
covenants  and  conditions: — 

''1st.  Said  party  of  the  second  part  shall,  within  three 
months  from  the  date  hereof,  commence  work  to  prospect  for 
and  to  extract  from  said  lands  either  or  all  of  said  substan- 
ces above  mentioned,  and  shall  continue  to  prosecute  work 
for  such  purposes  during  said  period  of  ten  years  in  develop- 
ing and  rendering  such  property  productive,  and  any  dis- 
continuance of  work  for  a  period  of  four  months  shall,  at 
the  option  of  said  parties  of  the  first  part,  upon  written  no- 
tice, work  a  forfeiture  of  any  and  all  privileges  herein  and 
hereby  granted,  and  in  case  the  net  proceeds  derived  from 
said  property  shall  in  any  one  year  amount  to  less  than  six 
hundred  dollars,  then  and  in  that  case  all  the  privileges 
herein  and  hereby  granted  shall  be  forfeited,  unless  th/j 
parties  of  the  second  part  shall  be  actually  employed  in  the 
prosecution  of  said  work. 

''2d.  Said  grantee  shall,  on  demand,  pay  monthly  to  said 
grantors,  during  said  period  of  ten  (10)  years,  one  tenth 
(1-10)  of  iheir  gross  earnings  derived  from  sale  of  the  pro- 
ducts or  substances  aforesaid,  found  or  mined  on  said  above- 
described  lands ;  and  said  grantors  at  all  times  to  have  access 
and  full  and  unrestricted  permission  to  inspect,  examine, 
and  take  copies  of  all  books,  accounts,  and  memoranda  in 
the  possession  of  said  grantees,  belonging  or  appertaining 
to  said  business." 

It  was  finally  provided  that  a  faithful  compliance  with 
these  covenants  should  entitle  the  grantees,  or  their  assigns, 
to  a  renewal  for  a  like  term. 

The  issues  tried  by  the  superior  court  were  those  made  by 
the  answer  to  the  cross-complaint  denying  its  allegation  of 
compliance  with  the  conditions  upon  which  the  stipulation  to 
renew  was  made  to  depend,  and  the  findings  were  generally 
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that  all  the  oovenants  on  the  part  of  the  lessees  had  been 
fully  performed,  and  specifically  that  each  of  the  conditions 
had  been  performed,  except  where,  in  some  particulars,  per- 
formance had  been  waived. 

There  are  the  findings  attacked  by  the  specifications.  The 
evidence  in  the  transcript  is  voluminous,  and  shows  that  the 
defendant,  within  the  time  stipulated,  entered  upon  the 
demised  premises  and  commenced  and  carried  on  tiie  work 
of  exploration  and  development  energetically,  and  at  large 
outlay  for  four  or  five  years,  but  that  it  did  not  succeed  in 
materially  increasing  the  amount  of  oil  flowing  from  a  small 
excavation  or  tunnel  which  has  been  opened  before  it 
took  possession.  During  this  time  it  drove  a  tunnel  a  dis- 
tance of  some  four  hundred  feet  and  sank  seven  wells  within 
a  space  of  five  acres. 

The  tunnel  has  continued  to  yield  a  small  quantity  of  oil, 
and,  by  pumping,  some  oil  was  obtained  from  two  or  three  of 
the  wells,  but  they  seem  finally  to  have  been,  to  a  great 
extent,  abandoned.  This,  in  general  terms,  was  the  condition 
of  affairs  on  the  31st  of  March,  1899,  when  plaintiffs  notified 
the  defendant  that  they  would  not  renew  the  lease.  The 
impression  left  upon  the  mind  from  a  consideration  of  ail 
the  evidence  in  the  record,  and  especially  of  the  admissions 
and  qualifications  elicited  by  cross-examination  of  defend- 
ant's witnesses,  is,  that  the  work  of  exploration  and  develop- 
ment during  the  last  half  of  the  ten-year  term  was  not  at 
any  time  vigorously  pushed,  but  with  respect  to  two  periods, 
— ^viz.,  from  July,  1894,  to  December,  1895,  and  from  April, 
1898,  to  February,  1899,  — it  clearly  appears  by  the  uncontra- 
dicted evidence  that  no  work  of  development  whatever  was 
done.  The  evidence  offered  by  defendant  is  to  this  effect, 
and  part  of  it — ^with  reference  to  the  first  period — ^was  de- 
rived from  the  defendant's  books  of  account,  which  showed 
that  between  August  1,  1894,  and  November  21,  1895,  the 
only  persons  receiving  compensation  from  the  defendant 
were  Oeorge  Streeter  and  its  secretary.  The  salary  of  the 
secretary,  of  course,  cannot  count  in  the  matter  of  develop- 
ment, and  Streeter,  whose  wages  were  $1.25  per  diem,  was 
onployed  exclusively  in  pumping  oil  and  at  odd  times  in 
working  on  roads  and  trails.  He  testifies  to  a  complete 
cessation  of  development  work  from  July  or  August,  1894, 
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to  November,  1895.  There  is  nothing  to  contradict  this  evi- 
dence. We  have  carefully  examined  those  portions  of  the 
record  cited  by  respondent  as  supporting  the  finding  of  the 
court  and  cannot  discover  anything  to  sustain  their  conten- 
tion. The  testimony  of  Mr.  Frink  merely  identifies  certain 
vouchers  in  the  shape  of  receipts  for  wages.  All  of  these 
payments  were  made  prior  to  July,  1894,  except  one,  and 
several  of  them  in  1893.  And  the  single  one  made  subse- 
quent to  July,  1894,  was  for  labor  performed  prior  to  De- 
cember 1,  1893.  The  testimony  of  Mr.  Johnson  shows  nothing 
different,  and  the  same  may  be  said  of  the  testimony  of 
Snow.  The  testimony  of  Judge  Day  is  in  relation  to  work 
of  comparatively  trifling  amount  done  on  roads  and  trails 
by  Streeter  and  others,  and  does  not  show  when  it  was 
performed.  Altogether,  the  proof  is  clear  that  no  work  of 
development  was  done  between  July,  1894,  and  December, 
1895,  unless  the  pumping  of  oil,  and  a  little  work  on  the  roads 
by  one  man — ^when  not  engaged  in  pumping, — answers  that 
description,  which  it  clearly  does  not.  The  evidence  on  the 
part  of  defendant  with  reference  to  the  period  between  April, 
1898,  and  February,  1899,  is  equally  unsatisfactory. 

The  testimony  of  Frink  is  again  in  relation  to  vouchers  for 
wages  paid  for  work  done  prior  to  May,  1898,  except  in  the 
case  of  Snow,  who  had  taken  the  place  of  Streeter  as  care- 
taker, and  did  no  work  of  development.  Snow's  testimony 
shows  that  he  was  merely  in  charge  of  the  works,  keeping 
things  in  order  and  removing  obstructions  to  the  flow  of  oil 
from  the  tunnel,  and  that  work  was  recommenced  on  the  tun- 
nel in  February,  1899.  Mr.  Eddy's  testimony  is  to  the  effect 
that  a  written  contract  to  extend  the  tunnel  was  signed  b^ 
certain  parties  in  August,  1895,  but  it  is  not  shown  that  any 
work  was  ever  done  under  the  contract.  On  the  contrary, 
there  is  evidence  that  the  parties  executing  this  or  a  similar 
contract,  after  visiting  the  tunnel,  abandoned  it,  and  the 
difficulty  of  procuring  men  willing  to  do  the  work  is  the  ex- 
cuse of  defendant  for  its  failure  to  prosecute  it  more  vigor- 
ously. 

It  is  unnecessary  to  discuss  other  exceptions  to  the  findings, 
for  if  the  two  above  considered  are  material — ^a  point  as  to 
which  we  have  no  doubt — ^their  want  of  support  in  the  evi- 
denoe  compels  a  reversal  of  the  order  denying  a  new  trial. 
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and  as  to  other  disputed  facts  th^  may  be  property  left 
to  the  consideration  of  the  trial  court,  unaffected  by  any  ex* 
pression  of  opinion  on  our  part. 

Some  questions  of  law  discussed  in  the  brie&  and  likely 
to  become  the  subject  of  controversy  upon  a  retrial  of  the 
issues  of  fact  require  to  be  noticed  in  connection  with  the 
foregoing  discussion.  It  was  proven  by  plaintiffs,  and  in 
effect  found  by  the  court,  that  the  defendant  cut  some 
brushwood  and  timber,  growing  on  the  land,  and  used  it  for 
fuel  to  generate  steam  in  the  work  of  development ;  also,  that 
the  oil  produced  on  the  premises  was  used  for  the  same  pur- 
pose and  not  accounted  for.  These  things  were  done  by  de- 
fendant under  a  claim  that  a  clause  in  the  lease  conferred  the 
right  to  use  the  firewood  and  a  local  custom  justified  the  use 
of  the  oil  and  the  omission  to  account  for  it.  As  to  the  latter, 
we  do  not  think  there  was  any  competent  evidence  of  a  custom 
that  could  modify  the  terms  of  the  lease;  but  the  terms  of 
the  lease  are  far  from  clear  on  this  point,  and  the  court  finds 
upon  evidence  which  we  deem  satisfactory  that  the  plaintifiEs 
knew  and  acquiesced  in  the  practice  of  using  the  oil  for  fuel 
in  carrying  on  the  work  of  development,  and  that  they  never 
made  any  demand  on  account  of  the  oil  so  used.  This  was 
a  practical  construction  of  the  contract  by  the  parties  them- 
selves or  a  waiver  by  plaintiffs  of  a  doubtful  right,  and  by 
itself  certainly  ought  not  to  defeat  the  right  of  the  defendant 
to  a  renewal.  The  cutting  of  brushwood  and  timber  for  fuel, 
if  it  amounted  to  substantial  waste,  and  was  done  without 
the  knowledge  and  consent  of  the  plaintiffs,  would  present 
a  different  question.  The  finding  is,  that  there  was  no  sub- 
stantial injury  done  to  the  freehold  by  such  cuttii  ^  as  was 
done,  and  that  the  plaintiffs  knew  and  consented  to  it.  The 
evidence  on  this  point,  however,  is  in  some  conflict,  and  if  on  a 
new  trial  the  facts  should  be  found  differently,  a  question 
would  arise  upon  the  construction  of  a  clause  in  the  contract 
which  confers  upon  the  lessees,  among  other  privileges,  the 
following:  **such  other  rights  and  privileges  as  are  vested 
in  mines  under  the  laws  of  the  United  States  and  of  the 
state  of  California."  We  do  not  think  this  clause  can  be 
treated  as  meaningless  merely  because  the  word  "mines" 
is  used  where  perhaps  the  word  ** miners"  would  have  better 
expressed  the  intention  of  the  parties.    We  have  no  doubt 
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'i  it  was  intended  to  confer  upon  the  lessees  the  rights — ^what- 

js  ever  they  are — that  are  conferred  upon  prospectors  of  min- 

ing-ground by   the   laws  of  this  state  and  of   the   United 
k  States. 

^  We  are  not  sure  that  the  respondent  means  to  contend 

3  that  the  failure  of  appellants  to  insist  upon  forfeiture  of 

i'  the  lease  for  waste  or  breach  of  covenant,  precludes  them 

91  from  refusing  to  grant  another  term,  though  there  are  pas- 

^  sages  in  his  brief  which  seem  to  assert  that  proposition.    If 

^  the  contention  is  made  it  cannot  be  sustained.     The  waiver  of 

^  the  forfeiture  is  one  thing;  the  renewal  of  the  lease  is  quite 

*  another.    The  neglect  of  the  landlord  to  strictly  enforce  his 

^  right  of  forfeiture  for  breach  of  condition  does  not  entitle 

^  the  tenant  to  a  renewal  when  such  renewal  is  dependent  upon 

faithful  performance  of  conditions.  There  is  no  finding,  and 
no  evidence  to  warrant  a  finding,  that  plaintiffs  consented 
to  any  cessation  of  the  work  of  exploration  and  development, 
and  their  mere  failure  to  enforce  a  forfeiture  for  the  cessa- 
tions which  occurred  in  1894-1895  and  1898-1899  was  not 
a  waiver  of  performance  of  the  conditions  upon  which  they 
had  bound  themselves  to  renew  the  lease.  (Pomeroy  on  Con- 
tracts, sees.  355-359,  and  notes ;  Oannett  v.  Albree,  103  Mass. 
372;  DuffUld  V.  MicJuieU,  97  Fed.  825.  And  see  further 
upon  the  propositions  here  considered,  Woods  on  Landlord 
and  Tenant,  sec.  413;  Waterman  on  Specific  Performance, 
sec.  452;  Pomeroy 's  Equity  Jurisprudence,  sec.  1407.) 

We  cannot  undertake  to  discuss  in  detail  the  numerous  ex- 
ceptions to  the  rulings  of  the  court  at  the  trial.  It  was  not 
error  to  admit  evidence  as  to  the  amount  of  money  expended 
by  defendant  in  pursuance  of  its  agreement  to  explore  and 
develop,  but  the  amount  expended  in  the  beginning  of  opera- 
tions could  not  excuse  a  subsequent  cessation  of  work. 

It  was  error  to  allow  the  stockholders  and  directors  of  the 
company  to  testify  that  they  expected  and  counted  upon  a 
renewal  of  the  lease.  The  only  way  they  could  entitle  them- 
selves to  a  renewal  was  by  performing  the  conditions  of 
their  lease.  Without  this  their  expectations  were  of  no  avail, 
and  with  it  unnecessary.  And  if  in  any  view  this  testimony 
had  been  admissible,  the  plaintiffs  should  have  been  allowed 
greater  liberty  of  cross-examination. 
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The  oourt  did  not  err  in  ezclading  evidence  as  to  the  under- 
standing of  the  parties  touching  the  meaning  of  the  contract 
at  the  time  it  was  executed.  The  evidence  of  a  custom  allow- 
ing the  prospector  to  bum  the  oil  produced  on  the  claim  was 
incompetent,  but  it  was  competent  to  show  that  the  plaintiffs 
acquiesced  in  the  daim  of  defendant  to  the  exercise  of  that 
right  under  the  terms  of  the  lease. 

The  order  denying  a  new  trial  is  reversed  and  the  cause 
remanded. 

McFarlandy  J.,  Shaw,  J.,  Angellotti,  J.,  and  Lorigan,  J., 
concurred. 

Rehearing  denied. 


[Sac.  No.  1130.    Department  Two. — ^November  30,  1903.] 

SIMON  NEWMAN  COMPANY,  Respondent,  v.  JOHN  P. 
LASSINQ,  Appellant. 

(Xklawtul  Detainzbt— Defensb— FaiLUD  in  OBTAmnfo  Deed  unm  Leasx 
— ^Besgission  not  Bbquibed. — In  an  aetion  of  unlawful  detainer 
for  holding  over  after  the  expiration  of  a  term  of  lease,  the  de- 
fendant may  set  ap  in  defense  that  the  plaintiff  proeured  a  deed 
from  the  defendant  and  the  agreement  of  lease  by  fraud  and  undue 
influenee;  and  an  answer  setting  up  sueh  fraud  and  undue  influence, 
and  asking  for  no  affirmatiTe  relief,  need  not  set  up  a  rescission; 
nor  is  it  neeessary  that  the  defendant  must  first  go  into  an  equitj 
oourt  and  have  the  deed  set  aside. 

Id. — ^Evn>SNGB — Sinols  Tbansagtion. — The  defendant  may  show  as  part 
of  the  transaction  leading  up  to  the  lease,  and  as  evidence  bear- 
ing upon  the  question  of  fraud  and  undue  influence  in  the  exeea- 
tion  of  the  lease,  that  the  deed,  as  well  as  the  lease,  was  so  executed, 
and  to  show  the  relation  of  each  to  the  other  as  one  transaction. 

Id. — Order  GRANrmo  New  TriaI/— Oroitnds — Opinion  of  Court — ^Bb- 
VDEW  UPON  Appeal. — An  order  granting  a  motion  for  a  new  trial, 
in  general  terms,  win  be  sustained  upon  appeal,  on  any  tenable 
ground;  and  the  fact  that  an  opinion  of  the  court  found  in  the 
record  states  the  point  on  which  the  court  rested  the  order  does 
not  preclude  this  court  from  reviewing  the  case  and  sustaining 
the  order  on  other  grounds. 


Not.  1903.]  Simon  Newman  Co.  v.  Lassing.  175 

Ii>. — ^Plbadihos,  Findings,  and  Judgment,  not  Bbvibwable. — ^Upon  ap- 
peal from  an  order  granting  a  new  trial,  the  incnifficienej  of  tbe 
pleadings  or  of  the  findings  to  support  the  judgment  cannot  be 
considered. 

A'^PEAL  from  an  order  of  the  Superior  Court  of  Merced 
County  granting  a  new  trial.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion* 

Sullivan  &  Sullivan,  for  Appellant. 

Naphtaly,  Preidenrich  ft  Ackerman,  J.  K  Law,  T.  C.  Law, 
and  Henry  C.  McPike,  for  Respondent 

CHIPMAN,  C. — This  in  an  appeal  from  an  order  granting 
plaintiff's  motion  for  a  new  trial.  The  action  is  unlawful 
detainer.  The  cause  was  tried  by  the  court  with  a  jury,  and 
defendant  had  the  verdict.  The  grounds  of  the  motion  were 
insufficiency  of  the  evidence  to  justify  the  verdict  and  errors 
of  law  occurring  at  the  trial.  The  order  granting  the  motion 
is  general. 

In  an  opinion  found  in  the  record  the  court  stated  the  point 
on  which  it  rested  the  order.  It  is  well  settled  that  the  ground 
upon  which  a  new  trial  is  granted  by  the  trial  court  does  not 
prevent  this  court  from  reviewing  the  case  and  sustaining 
the  order  on  other  grounds  {Kauffman  v.  Maier,  94  Cal.  262 ; 
ChurchiU  v.  Floumay,  127  Cal.  355} ;  and  the  filing  of  an 
opinion  by  the  court  does  not  affect  l^e  rule.  {NevmuM  v. 
Overland  Pacific  By.  Co.,  132  Cal.  73.) 

The  demurrer  to  the  complaint  for  insufficiency  of  facts 
alleged,  or  that  the  judgment  is  not  supported  by  the  find- 
ings, or  that  the  latter  are  inconsistent  with  the  pleadings, 
cannot  be  considered  on  motion  for  new  trial  where  there  is 
no  appeal  from  the  judgment.  (Moore  v.  Doiiglas,  132  Cal. 
399.) 

The  complaint  alleges  an  agreement  of  lease  made  on  De- 
cember 7,  1900,  for  the  term  ending  December  1,  1901,  under 
which  defendant  went  into  possession  of  the  premises  in- 
volved ;  alleges  the  expiration  of  the  term,  and  that  defendant 
k  holding  over  without  plaintiff's  permission  and  contrary  to 
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the  proyisions  of  the  lease ;  alleges  demand  in  writing  of  de- 
fendant for  possession;  that  three  days  have  elapsed  since 
making  said  demand,  and  defendant  refuses  to  quit  possea- 
sion.  The  amended  answer  denies  specifically  the  material 
allegations  of  the  complaint,  and  as  further  defense  alleges 
the  ownership  of  a  large  tract  of  land,  of  which  the  land  in 
question  is  a  part;  that  defendant  is  a  farmer,  and  for  many 
years — to  wit,  ever  since  1878-Hlealt  with  Simon  Newman, 
and  later  with  plaintiff  corporation,  purchasing  from  them 
a  great  deal  of  merchandise,  and  through  them  disposing  of 
most  of  his  farm  products ;  that  they  kept  all  of  his  accounts 
up  to  January  1,  1901,  and  defendant  kept  no  books;  that 
Simon  Newman  was  manager  of  the  corporation,  and  a  man 
of  large  business  experience;  facts  intended  to  show  certain 
alleged  confidential  and  fiduciary  relations  between  defendant 
and  Newman  during  all  said  time  are  set  forth,  and  it  is 
alleged  that  on  November  30,  1900,  defendant  owed  plaintiff 
sixty  thousand  dollars,  and  no  more;  that  defendant  was 
then  seventy-two  years  old,  and  much  impaired  in  body  and 
mind ;  that  on  said  last-named  date  he  was,  and  had  been  for 
several  days,  under  the  influence  of  liquor  to  such  an  extent 
as  to  be  incapable  of  attending  to  business;  that  within  two 
or  three  days  prior  to  said  date,  and  on  that  day,  Newman 
and  one  Solomon  Wangenheim  made  certain  false  and  fraud- 
ulent representations  to,  and  uttered  certain  threats  against, 
defendant,  as  set  forth  in  the  answer,  by  reason  of  which 
defendant  signed  a  deed  conveying  to  plaintiff  all  of  said 
property;  that  on  December  7,  1900,  (seven  days  after  the 
deed  was  executed,)  one  E.  S.  Wangenheim,  on  behalf  of 
plaintiff,  represented  to  defendant  that  he,  defendant,  had 
no  longer  any  interest  in  the  said  land,  and  unless  he  would 
execute  his  note  for  $936  to  plaintiff,  he  would  be  excluded 
from  said  premises,  but  if  such  note  was  given,  he  could  re- 
main in  possession  of  the  land  described  in  the  complaint  for 
one  year  from  said  date;  that  defendant  believed  said  repre- 
sentations, and  executed  said  note,  but  that  if  he  had  known 
of  his  rights  in  the  premises,  he  would  not  have  given  the 
note,  nor  would  he  have  remained  in  possession  under  said 
agreement. 
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^  The  view  taken  by  the  learned  trial  judge,  as  shown  by 

^  his  opinion  fonnd  in  the  record,  was,  that  there  was  no  evi- 

I  denoe  whatever  that  fraud  or  undue  influence  was  resorted 

i  to  by  plaintiff  in  obtaining  the  lease,  nor  was  it  shown  that 

defendant  was  acting  under  mistake  of  law  or  fact.  As  to 
the  alleged  fraud  and  undue  influence  used  at  the  making 
of  the  deed,  the  trial  court  held  that  it  was  insufiScient,  even 
if  proven,  without  some  evidence  tending  to  show  that  the 
lease  was  made  under  some  such  influence  or  through  what 
would  be  regarded  as  mistake  of  law  or  fact  legally  appear- 
ingy  and  hence  that  ''the  evidence  tending  to  show  fraud 
in  the  execution  of  the  deed  cannot  be  considered.''  The 
evidence  of  alleged  fraud  attending  the  execution  of  the 
deed  is  in  conflict,  and  there  is  evidence  tending  to  show 
that  defendant  was  mentally  competent  and  fully  understood 
the  nature  of  the  transaction,  and  entered  into  it  free  from 
any  undue  influence  of  plaintiff.  The  order  may  rest  upon 
the  insufSciency  of  the  evidence  to  justify  the  verdict.  We 
do  not  deem  it  necessary  to  notice  the  numerous  alleged  errors 
of  law  occurring  at  the  trial ;  they  relate  to  the  admission  or 
exclusion  of  evidence  and  to  certain  instructions  given  or 
refused  by  the  court,  and  may  not  arise  again. 

It  is  objected  by  appellant  that  the  description  given  the 
property  in  the  complaint  is  so  defective  as  to  make  the  lease 
void.  As  there  must  be  a  new  trial,  the  plaintiff  may  obviate 
this  objection,  if  well  'grounded,  by  amendment  of  the  com- 
plaint or  by  evidence  at  the  triai.  In  the  present  stage  of  the 
case  defendant  is  not  injured,  for  no  relief  under  the  com- 
plaint has  as  yet  been  given  plaintiff.  The  evidence  tends  to 
show  that  defendant  understood  what  land  was  embraced  in 
the  lease,  and  no  doubt  a  correct  description  of  it  can  be  given 
if  it  has  not  been. 

Respondent  contends,  as  we  understand  the  brief  of  coun- 
sel, that  defendant  is  estopped  to  deny  his  landlord's  title  un- 
der the  general  rule  that  a  lessee  cannot,  in  an  action  involv- 
ing possession  or  right  of  possession,  question  the  title  of  his 
landlord;  that  defendant  must  first  go  into  the  equity  court 
and  have  the  deed  set  aside,  if  made  through  fraud  or  undue 
GZLL  GU.— IS 
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influence.  While  desiring  to  avoid  the  diflonflsion  of  ques- 
tions that  may  not  hereafter  arise,  it  is  proper,  perhaps,  to 
say  that,  in  our  opinion,  the  defendant  may  show,  as  part 
of  the  transaction  leading  up  to  the  lease,  and  as  evidence 
bearing  upon  the  question  of  fraud  and  undue  influence  in 
the  execution  of  the  lease,  that  the  deed  as  well  as  the  lease 
was  so  executed,  and  to  show  the  relation  of  each  to  the  other 
as  one  transaction*  Defendant  is  not  seeking  rescission,  nor 
is  he  asking  to  have  the  deed  set  aside  as  void;  he  is  sunply 
defending  against  plaintiff's  action  on  the  ground  of  fraud 
and  undue  influence,  and  asks  no  affirmative  relief.  We 
think  he  may  do  this  without  first  rescinding.  {Field  ▼. 
Austin,  131  Cal.  379,  and  cases  cited.  See  also.  Hart  v. 
Church,  126  Cal.  471.*)  The  answer  is  intended  to  set  forth 
what  in  Toby  v.  Oregon  R.  B.  Co,,  98  Cal.  490,  is  termed 
'*  Defensive  relief,  whereby  the  fraud  is  set  up  by  way  of 
defense  to  defeat  an  action  brought  to  enforce  an  apparent 
obligation  or  liability."  (Pomeroy's  Equity  Jurisprudence, 
sec.  872.) 

It  is  advised  that  the  order  should  be  affirmed. 

Smith,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
is  affirmed.  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1112.    Department  Two. — Norexnber  80,  1908.] 

WILLIAM   CRAIG    et   al.,    Respondents,    v.     CRAFTON 
WATER  COMPANY,  AppeUant. 

Watek-Bights — Adjustmxnt  or  Bights  dt  Usi  or  Ditoh— Dombstic 
Use — Flow  fob  Pxbiod  or  Tihb. — ^In  the  adjustment  of  the  rights 
of  the  parties  to  the  use  of  water  flowing  in  a  ditch,  where  the 
court  finds  that  the  rights  of  the  defendant  are  subject  to  the 
rights  of  plaintiffs  to  use  the  water  for  domestic  purposes  and  for 
watering  stock,  it  is  not  reasonable  to  decree  that  plaintiffs  are 


1 77  Am.  St.  Bep.  195. 
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entitied  to  the  eontinuoiui  flow  of  anj  given  quantity  of  water, 
but  there  should  be  an  equitable  apportionment  of  such  use  by  al- 
lowing a  eontinnouB  flow  for  a  definite  period  of  time  to  the  plain- 
tiffs entitled  to  snch  ose. 

Id. — Bights  Below  Point  of  Divkbsion. — The  plaintiffs,  through  whose 
lands  the  ditch  runs  below  the  point  of  diyersion  of  the  defendant, 
are  entitled  to  all  the  water  remaining  in  the  ditch  below  such  point 
of  diversion,  at  the  time  when  plaintiffs'  diversion  begins.  The 
rights  of  persons  not  parties  below  the  plaintiffs'  lands  cannot  be 
regarded  as  material  as  against  the  defendant. 

In. — GoMSTRuoTioN  OF  Dbcrib— F1NDING8 — Agbxbicxnt  of  Paetiks— 
Seleotion  of  PI1A.CI  OF  D1VXB8ION — AoQUiBSCiNOE. — ^A  former  de- 
cree fixing  the  rights  of  parties  thereto,  is  to  be  construed  in  con- 
nection with  an  agreement  found  by  the  court  to  have  been  made 
between  the  owner  of  a  ranch  and  parties  below  it,  that  he  should 
use  all  the  waters  of  a  creek  on  the  ranch  during  certain  hours 
each  day,  as  giving  such  owner  the  right  to  select  the  place  of 
diversion  at  the  highest  point  on  his  ranch;  and  when  it  appears 
that  such  other  parties  below  acquiesced  in  such  selection,  and  made 
an  agreement  as  to  their  time  of  diversion  accordingly,  they  can- 
not complain  of  such  selection  by  the  original  owner  of  the  ranch, 
or  by  the  defendant  after  he  acquired  title  to  the  higher  part 
thereof,  under  deeds  from  the  plaintiffs,  regardless  of  the  con- 
struction of  snch  deeds. 

Id. — ^Appeal— Beview  of  EvmsNaB — Sufpigibnot  of  Spboxfioationb-^ 
SiniPLuSAGS. — A  specification  of  insufficiency  of  the  evidence  to 
sustain  a  finding,  which  refers  to  the  finding  with  sufficient  clear- 
ness, is  not  vitiated  by  reference  to  a  wrong  number,  and  to  kn- 
guage  of  the  complaint  not  found  in  the  finding.  Such  number 
and  incorrect  language  may  be  disregarded  as  surplusage. 

Id. — ^Finding  upon  Sevebal  Points — Undisputed  Matteh— Bbspondsnt 
NOT  Misled. — ^The  fact  that  the  finding  assailed  contained  several 
propositions,  but  the  only  disputed  matter  related  to  a  single  propo- 
sition, will  not  vitiate  the  specification  where  the  respondent  was  not 
misled  in  the  preparation  of  the  statement  which  contains  all  the 
evidence. 

APPEAL  from  an  order  of  the  Superior  CJourt  of  San 
Bernardino  County  denying  a  new  trial  Frank  F.  Oster, 
Judge. 

The  facts  are  stated  in  the  opinioiL 

Otis  &  Qreggy  and  E.  B.  Annable,  for  Appellant 

Bicknell,  Oibson  &  Trask,  and  Curtis  ft  Curtis,  for  Be- 
spondents. 
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SMITH,  C. — This  is  a  suit  to  determine  the  several  rights 
of  the  parties  to  certain  of  the  waters  flowing  in  the  Mill 
Greek  zanja,  or  water-ditch,  in  the  county  of  San  Bernardino. 
The  judgment  was  for  the  plaintifSs.  The  appeal  is  from  an 
order  denying  the  defendant's  motion  for  new  triaL 

The  zanja  in  question  runs  westerly  from  Mill  Creek,  past 
the  point  of  diversion  of  the  defendant's  water,  or,  as  it  is 
callwi,  **the  Grafton  intake,'*  through  the  lands  of  the  plain- 
tifb  and  others  (being  part  of  the  tract  known  as  the  Carpen- 
ter ranch),  to  lands  in  the  vicinity  of  old  San  Bernardino, 
known  as  the  Cottonwood  Bow.  These  lands  and  others  form 
parts  of  the  Bancho  de  San  Bernardino,  granted  in  the  year 
1842  to  Lugo  and  others;  and  in  the  year  1876  there  was 
a  suit  in  the  district  court  of  San  Bernardino  County,  be- 
tween the  owners,  respectively,  of  the  lands  of  the  Carpenter 
ranch  and  those  of  the  Cottonwood  Row,  in  which,  in  June. 
1876,  there  was  entered  a  judgment  determining  the  respect- 
ive rights  of  the  then  owners  of  the  waters  of  the  zanja,  which 
judgment  was  by  this  court  affirmed.  (Cave  v.  Crafts,  53 
Gal.  135.)  The  plaintifiBs  in  that  suit  consisted  of  Barton  and 
others,  owners  of  lands  in  the  Cottonwood  Row,  with  Cave, 
Craig,  and  Standford  and  associates,  owners  of  Carpenter 
ranch  lands;  and  the  defendants,  of  Myron  H.  Crafts,  who 
was  also  an  owner  of  Carpenter  ranch  lands,  and  others 
whose  interests  are  not  involved  here.  The  effect  of  the  judg- 
ment was  to  determine  that  the  owners  of  the  Carpenter  ranch 
lands  were  entitled  to  the  use  of  the  water  in  question  for 
irrigation  between  the  hours  x>f  three  and  nine  o'clock  p.  u. 
of  each  day,  and  the  owners  of  the  Cottonwood  lands,  for  the 
balance  of  the  time.  But  it  was  also  adjudged  that  these 
rights  were  subject  to  the  rights  of  the  owners  of  the  Carpen- 
ter ranch  lands  and  other  upper  proprietors  to  the  use  of  the 
water  for  domestic  purposes  and  for  watering  stock.  By  the 
decree  it  was  also  determined  that  the  rights  of  the  owners 
of  the  Carpenter  lands,  as  among  themselves,  were  as  follows: 
that  is  to  say,  the  plaintiff  Cave  to  have  the  use  of  the  water 
for  one  day  of  the  week,  and  the  other  plaintiffs  (counting 
Standford  and  associates  as  one),  and  the  defendant  Crafts, 
each  for  two  days. 
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Of  the  plaintifib  in  the  present  suit,  William  Craig  is  the 
plaintiff  Craig  of  the  former  suit,  and  the  plaintiffs  Char- 
lotte Craig  and  Payne  claim  under  him.  The  plaintiffs  Bow- 
ers and  Bean  have  succeeded  the  former  to  two,  and  the  latter 
to  one,  of  the  six  hours'  use  of  the  water  per  week,  adjudged 
in  the  former  suit  to  plaintiff  Cave. 

The  defendant  is  a  corporation,  organized  in  or  prior  to  the 
year  1886,  and  it  is  admitted  that,  under  conveyances  from 
owners  of  the  Carpenter  Ranch  water-rights — ^made  in  con- 
sideration of  stock  of  the  company,  entitling  them  to  the  use 
of  specified  quantities  of  water — ^it  has  succeeded  to  the  right 
to  divert  the  waters  of  the  zanja,  for  irrigation,  between  the 
hours  of  three  and  nine  o'clock  p.  m.,  except  for  the  three 
hours  belonging  to  the  plaintiffs  Bowers  and  Bean.  But  it 
is  found  by  the  court:  1.  That  this  right  is  subject  to  the 
rights  of  the  plaintiib  to  use  the  waters  of  the  creek  for 
domestic  purposes  and  for  watering  stock;  and  2.  That  the 
plaintiffs  are  entitled  to  the  water  in  the  zanja  below  the 
Crafton  intake  at  the  hour  of  three  o'clock  p.  m.,  or,  as  it  is 
called,  ''the  three-o'clock  water,"  except  on  Mondays,  and  on 
two  other  days  of  each  ten  days ;  the  former  being  the  day  on 
which  the  plaintiffs  Bowers  and  Bean  are  entitled  to  the 
water,  and  the  latter,  days  on  which  the  water  has  habitually 
flowed  to  lower  proprietors. 

1.  With  regard  to  the  former  finding,  it  is  clear  that  as  to 
the  plaintiffs  Payne  and  William  Craig  it  cannot  be  sus- 
tained. For  their  deeds  conveyed  to  the  defendant,  without 
reservation  or  exception,  the  right  to  divert  the  whole  of  the 
water  of  the  creek,  so  far  as  owned  by  them,  between  the 
hours  of  three  and  nine  o'clock  p.  m.  This  is  probably  true, 
also,  of  the  plaintiff  Charlotte  Craig;  but  as  her  deed  to  the 
defendant's  grantors  is  not  in  the  record,  this  cannot  be 
positively  asserted.  As  to  the  plaintiffs  Bowers  and  Bean, 
it  appears  they  have  not  parted  with  their  right,  and  hence 
(unless  they  are  barred  by  the  adverse  user  of  the  defendant) 
they  are  still  entitled  to  the  use  of  the  water  for  the  purposes 
specified. 

But  it  does  not  follow — ^as  is  also  found  by  the  court — ^that 
they  are  entitled  to  continuous  flow  of  two  inches  or  any 
other  quantity  in  the  ditch  {Wiggim  v.  MusGupiabe  etc,  Co, 
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113  Cal.  189^),  and  such  a  requirement,  we  think,  would  be 
unreasonable.  The  flow  of  water  in  a  stream  may,  and  when 
necessary  should  be,  apportioned  between  the  parties  mter- 
ested  **by  periods  of  time  rather  than  by  a  division  of  its 
quantity''  (Id.  190) ;  and  artificial  means  of  conducting  it 
may  be  allowed  instead  of  the  natural  channel.  (Id.  195-196.) 
Or,  indeed,  it  would  be  in  the  power  of  the  court  to  hold 
that  the  demands  of  the  plaintiffs  entitled  to  water  for  do- 
mestic use  are  sufficiently  supplied  by  the  constant  flow  of  the 
water  by  their  places  for  eighteen  hours;  to  whieh  is  to  be 
added,  in  case  the  rights  of  the  plaintiflb  to  the  other  water 
in  question  be  established,  an  additional  flow  of  two  or  three 
hours,  or  perhaps  more. 

It  remains  to  note  that  the  specification  of  the  appellant 
on  this  point  is  objected  to  as  insufficient  But  we  do  not 
regard  the  objection  as  tenable.  The  specification  attempts 
to  quote  the  finding  objected  to,  and  also  to  designate  its 
number;  but,  through  inadvertence,  the  number  given  and 
the  language  quoted  is  that  of  the  paragraph  of  the  com- 
plaint corresponding  to  the  finding,  which  contains  some 
words  not  found  in  the  finding.  The  finding  referred  to  is, 
however,  sufficiently  clear,  and  the  matter  given  in  the  speci- 
fication not  contained  in  the  finding  may  be  rejected  as 
surplusage.  It  is  also  objected,  in  effect,  that  the  finding  con- 
tains several  propositions,  namely:  That  the  plaintifib  are 
the  owners  of  the  water-right  described ;  that  they  have  been 
such  owners  for  more  than  twenty  years;  that  they  have 
always  had  the  water  flowing  in  the  zanja  on  their  respective 
places;  and  that  they  are  entirely  dependent  on  the  use  of 
said  water,  etc.  But  all  these  propositions,  other  than  the 
first,  relate  to  matters  entirely  immaterial  and  to  questions 
as  to  which  there  is  no  dispute.  They  could  not,  therefore, 
have  misled  the  respondents  in  the  preparation  of  the  state- 
ment, which,  in  fact,  contains  all  the  evidence  bearing  en  the 
issua     (Bledsoe  v.  Decran,  132  Cal.  312.) 

2.  As  to  'Hhe  three-o'clock  water,"  the  finding  is  fully 
justified  by  the  evidence;  nor  would  any  other  finding  have 
been  admissible.  The  defendant's  right,  under  the  deeds  of 
the  plaintiffs  and  others,  is  to  divert  the  water  of  the  lanja 
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from  three  to  nine  p.  m.  ;  and  of  this  right  it  has  been  always 
in  full  possession  and  enjoyment.  It  can  therefore  have  no 
right  to  the  water  in  question,  which  is  the  water  left  in  the 
ditch  below  its  point  of  diversion  at  three  o'clock  p.  m.,  the 
moment  of  the  commencement  of  its  right.  This  was,  indeed, 
formally  admitted  by  its  counsel  at  the  trial;  and  the  court, 
we  think,  was  right  in  regarding  the  admission  as  conclusive 
of  the  case. 

It  is  equally  clear  that  the  plaintiffs  under  the  terms  of 
the  decree  in  Cave  v.  Crafts,  53  Cal.  185,  are  entitled  to  this 
water.  But  were  it  otherwise,  the  case  would  not  be  altered. 
For  the  plaintiff,  in  addition  to  their  rights  under  the  decree, 
are  vested  with  the  rights  of  riparian  proprietors, — that  is  to 
say,  with  the  righta  to  use  all  the  waters  flowijig  in  the  zanja 
through  their  lands  when  not  required  for  use  by  the  Cotton- 
wood people.  Nor  in  a  suit  against  a  third  party  can  the 
rights  of  the  latter  be  regarded  as  material. 

This  conclusion  disposes  of  the  appellant's  point  that  the 
column  of  water  in  question  belongs  to  the  Cottonwood 
people.  But  it  will  be  proper  to  add  that  this  contention 
rests  upon  an  illicit  assumption,  and  that  the  conclusion  does 
not  follow  from  the  premise  assumed.  The  assumption  is, 
that  the  plaintiffs  when  they  made  their  deeds  were  entitled, 
under  the  decre  in  Cave  v.  Crafts,  to  divert  the  water  only 
at  the  places  at  which  they  were  then  diverting  it;  and  that 
this  was  the  right  conveyed  to  the  defendant.  Frgm  which 
it  is  argued  that  the  diversion  of  the  water  by  the  defend- 
ant at  its  ''intake"  (which  is  found  to  be  two  miles  above 
the  plaintiffs'  lands)  was  not  under  the  deed,  but  under  the 
alleged  general  right  conferred  upon  it  by  the  law  to  change 
the  place  of  diversion,  provided  the  rights  of  others  were  not 
injuriously  affected.  But,  assuming  this  to  be  the  law,  it  is 
dear  that  this  change  (which  was  made  without  any  agree- 
ment with  the  Cottonwood  people)  was  prejudicial  to  them, 
and  hence  not  permissible.  Nor  can  we  conceive  of  any  prin- 
ciple upon  which  the  Cottonwood  people  could  have  acquired, 
by  the  injury  done  them,  any  right  to  the  water  in  question, 
which,  under  the  express  terms  of  the  decree,  belonged  to  the 
plaintiffisi.  The  Cottonwood  people  might,  indeed,  have  re- 
sisted the  change — a  right  which  they  have  probably  now  lost 
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by  defendant's  adverse  nser;  bnt  otherwise  the  rights  of  the 
parties  under  the  decree  were  not  in  any  way  affected. 

Nor  do  we  think  the  assumed  construction  of  the  findings 
and  the  decree  in  Cave  v.  Crafts  correct  In  that  case  it  was 
in  effect  determined  that  the  Carpenter  ranch  people  were 
''the  owners  of  all  the  waters  of  said  Mill  Creek,  and  to  have 
the  same  flowing  in  said  zanja  to  and  upon  their  respective 
lands,"  during  the  hours  named  for  each  respectively^  "being 
in  the  aggregate  the  use  of  said  water  between  the  hours  of 
three  o'clock  p.  m.  and  nine  o'clock  p.  m.  of  each  day.'*  But 
this  conclusion  was  based  upon  and  is  to  be  interpreted  in 
connection  with  the  agreement  found  between  the  Cottonwood 
people  and  Carpenter,  when  he  was  owner  of  the  whole  of  the 
Carpenter  ranch,  "Whereby  it  was  agreed  that  the  said  Car- 
penter should  use  all  the  waters  of  the  zanja  from  three  p.  h. 
to  nine  p.  m.  of  each  and  every  day."  This  cannot  be  other- 
wise construed  than  as  giving  him  the  right  to  divert  the 
water  at  any  point  from  the  source  down,  or  at  least  at  any 
point  on  his  land,  which  would  include  the  defendant's  "in- 
take"— ^the  point  at  which  four  sevenths  of  it  had  been  di- 
verted while  Crafts  was  yet  owner,  and  where  it  has  been 
diverted  by  the  defendant  ever  since  it  acquired  title.  We 
must  conclude,  therefore,  that  the  effect  of  the  decision  was 
to  accord  to  the  plainti£h  and  their  co-proprietors  the  right 
to  divert  the  water  at  any  point  on  the  Carpenter  ranch ;  and 
whether  the  plaintiffs'  deeds  to  the  defendant  be  constmed 
as  referring  to  the  "Crafton  intake"  or  as  leaving  che  point 
of  diversion  to  the  choice  of  the  defendant,  they  were  entirely 
within  their  rights;  and  the  Cottonwood  people  had  no  cause 
to  complain.  This  construction  of  the  decision  of  the  court, 
and  of  the  agreement  on  which  it  rests,  is  confirmed  by  the 
acquiescence  of  the  Cottonwood  people  in  the  defendant's  act; 
and  by  the  reference  in  the  findings  to  the  fact  that  the 
points  of  diversion  used  by  the  Carpenter  ranch  people  were 
at  distances  ranging  from  one  and  one  half  to  seven  miles 
above  the  point  used  by  the  Cottonwood  people;  and  by  the 
provision  in  the  findings  based  on  an  agreement  between  the 
Cottonwood  plaintiffs  fixing  the  hour  of  four  o'clock  a.  m. 
as  the  beginning  point  of  the  use  of  the  water  by  them.  This 
allows  seven  hours  from  the  shutting  off  of  the  water  by  those 
of  the  Carpenter  ranch  at  nine  p.  m^— «  period  altogether 
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nnnecessary  otherwise  than  upon  the  theory  that  it  was  the 
understanding  that  the  whole  of  the  water  might  be  diverted 
at  the  highest  i)ointy  which  is  now  the  "Crafton  intake. '* 

This  view  of  the  case  renders  it  unnecessary  to  consider 
other  points  discussed  in  the  briefs;  and  it  remains  only  to 
consider  the  proper  judgment  to  be  entered  on  the  views  ex- 
pressed. This  must  be,  that  the  order  appealed  from  be  re- 
versed, and  a  new  trial  ordered,  unless  the  plaintiffs  be 
willing  to  forego  their  claims  to  the  use  of  water  for  house- 
hold purposes  and  watering  stock,  except  so  far  as  secured 
to  them  by  the  eighteen  hours'  flow  of  the  water  to  the 
Cottonwood  people,  and  by  the  decision  in  their  favor 
as  to  the  '* three-o'clock  water";  but  if,  as  will  probably  be 
the  case,  they  should  be  willing  to  do  so,  the  order  should  be 
affirmed. 

For  the  reasons  stated  we  advise  that  the  order  appealed 
Irom  be  reversed,  and  the  cause  remanded  for  a  new  trial, 
unless  the  plaintiffs  within  thirty  days,  or  such  further  rea- 
sonable time  as  may  be  allowed  by  the  court  below,  shall  file 
tl»eir  written  consent,  after  service  of  a  copy  on  the  defend- 
ants, that  the  judgment  be  modified  by  striking  therefrom 
thr  following  words,  occurring  in  the  first  paragraph  of  the 
adjudication,  viz.:  **and  (2)  from  diverting,  interfering  with, 
or  in  any  manner  preventing  a  continuous  stream  of  two 
inches  of  water  of  said  creek,  measured  under  a  four-inch 
prei^sure,  from  flowing  in  said  zanja  at  all  times  to  and  upon 
the  said  farms  of  plaintiffs  for  their  household  use  and  for 
watering  their  stock";  and  it  is  further  ordered  that,  upon 
the  filing  of  such  written  consent  within  the  period  prescribed 
by  this  court,  or  by  the  order  of  the  court  below,  and  the 
modification  of  the  judgment  in  accordance  therewith,  the 
order  appealed  from  shall  stand  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  unless  the  plaintiff,  within  thirty  days,  or  such  further 
reasonable  time  as  may  be  allowed  by  the  court  below,  shall 
file  their  written  consent,  after  service  of  a  copy  on  the 
defendant,  that  the  judgment  be  modified  by  striking  there- 
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frop^  the  following  words,  occurring  in  the  first  paragraph 
of  the  adjudication,  viz.:  "and  (2)  from  diverting,  inter- 
fering with,  or  in  any  manner  preventing  a  continuous  stream 
of  two  inches  of  water  of  said  creek,  measured  under  a  four- 
inch  pressure,  from  flowing  in  said  zanja  at  all  times  to  and 
upon  said  farms  of  plaintiffs  for  their  household  use  and  for 
watering  their  stock";  and  it  is  further  ordered,  that,  upon 
the  filing  of  such  written  consent  within  the  period  prescribed 
by  this  court,  or  by  the  order  of  the  court  below,  and  the 
modification  of  the  judgment  in  accordance  therewith,  the 
order  appealed  from  shall  stand  afiirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[L.  A.  No.  1155.    In  Bant— November  SO,  1903.] 

JOHN  S.  BELL,  Respondent,  v.  GEORGE  STAACKB  et  al.. 

Appellants. 

New  Trjal — Notice  of  Intention  not  Pbbmatobe — Supply  op  Pnro- 
nros  Omxttbd. — ^A  notice  of  intention  of  the  defendants  to  move 
for  a  new  trial  is  not  rendered  premature  bj  the  supply  of  omitted 
lindingp  b.T  the  judge  upon  his  own  motion,  which  were  in  no  waj 
eonnoeted  with  the  findings  upon  which  the  decree  in  favor  of  the 
plaintiff  was  founded,  and  are  not  questioned  bj  either  party. 

Id. — Specipications  op  Insuppioienot  op  Evidenob — Findings  op  Pbo- 
bativb  Pacts. — Where  probative  facts  are  found  by  the  court, 
specifications  of  insufficiency  of  the  evidence  to  sustain  any  one  of 
such  findings,  or  any  particular  contained  therein,  are  suiBdent. 

Id.— Finding  op  Ultimate  Fact.— Where  the  finding  is  of  an  ultimate 
fact,  consisting  of  a  conclusion  from  a  number  of  probative  facta, 
a  specification  as  to  the  insufficiency  of  the  evidence  to  sustain  such 
finding  is  insufficient.  [Per  Lorigan,  J.,  and  McFarland,  J.,  Shaw, 
J.,  Angellotti,  J.,  and  Henshaw,  J.,  contra,] 

Id. — Trust — Enporcbment — Advances  by  Decedent — Securitt — Fini>- 
iNGs  against  Evidenoe. — ^In  an  action  to  enforce  a  trust,  one  of  the 
purposes  of  which  was  that  the  trustee  should  hold  the  title  for  the 
plaintiff,  where  it  appeared  from  the  evidence,  without  substantial 
conflict,  that  the  deceased  uncle  of  the  plaintiff  had  advanee«I 
large  sums  of  money  for  plaintiff's  benefit,  for  which  plaintiff  was 
indebted  to  him,  and  that  it  was  the  imderstanding  of  the  parties 
that  the  title  was  held  by  the  trustee  also  as  security  to  the  unele 
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!  for  the  amount  of  such  advanees,   findings  that  the  trustee  held 

I  the  title  in  trust  only  to  eonvey  to  the  plaintiff,  and  not  as  securit/ 

i  for  plaintiff's  indebtedness  to  the  estate  of  the  deceased  unele. 

were  against  the  evidenee. 

Id. — ^Practical   CoNSTBuonoN  of    Oontbaot — Acts  and    Conduct  of 

Pabtiss. — Where  the  acts  and  conduct  of  the  parties  up  to  the 

time  of  the  uncle's  death,  and  a  sworn  statement  of  the  plaintiff  In 

his  original  complaint,  all  tended  to  show  that  the  trust  deed  to 

the  land  was  in  lieu  of  antecedent  notes  and  mortgage  held  by  the 

uncle  as  security,  and  that  the  deed  was  intended  by  the  parties  as 

security  for  the  indebtedness  then  due  and  to  become  due  from  the 

plaintiff  to  the  uncle  for  further  advances,  such  acts  and  conduct 

of  the  parties  show  a  contemporaneous  and  practical  construction 

of  the  contract  which  must  prevail  over  the  subsequent  testimony 

of  plaintiff  to  the  contrary. 

Id. — ^Writtxn  Aorebmxnt  as  to  Notes  and  Mortgages — Changs  or  Se- 
curity.— Where  a  written  agreement  was  made  by  which  notes  and 
a  mortgage  given  upon  the  sale  of  land  by  the  plaintiff,  were 
pledged  by  him  to  the  uncle  as  security  for  indebtedness,  and  the 
security  was  changed  into  land  by  consent  of  the  parties,  in  lieu  of 
the  notes  and  mortgages,  the  land  became  subject  to  such  written 
agreement;  and  the  rights  of  the  unde  in  the  trust  property  are 
evidenced  thereby. 

Id. — Estoppel  or  PLAiNTirr. — ^Where  the  plaintiff  knew  that  the  title 
was  held  in  the  name  of  his  uncle's  confidential  clerk,  and  chas 
the  uncle  claimed  the  title  as  security,  and  upon  faith  of  such  se- 
curity received  the  advances  made  by  the  uncle,  and  though  in- 
formed repeatedly  that  the  uncle  was  making  advances  on  the 
property,  and  never  by  word  or  act  repudiated  the  uncle's  claim, 
but  insisted  on  the  advances  being  made,  he  will  be  held  to  the 
agreement  as  thus  understood  and  acquiesced  in  by  him,  and  be- 
lieved to  exist  when  he  presented  his  claim  against  hia  uncle's  es- 
tate, and  when  he  commenced  the  action. 

Id. — Evidence  Properly  Excluded — ^Declarations  Out  or  PLAiNnrr's 
Hearing — Letter  or  Trustee. — ^Declarations  made  by  the  uncle 
and  his  attorney  subsequent  to  the  execution  of  the  deed,  out  of 
the  hearing  of  the  plaintiff,  or  of  any  agent  representing  him,  and 
a  private  letter  of  the  trustee  written  after  the  uncle's  death, 
which  plaintiff  had  never  seen  or  known  of,  were  properly  excluded 
from  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  a  new  trial.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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T.  Z.  Blakeman,  and  D.  M.  Delinas,  for  Theresa  Bell,  Ad- 
ministratrix, Appellant. 

The  findings  are  against  the  evidence,  and  the  specifications 
are  sufficient.  (Strang  v.  Ryan,  46  Cal.  33;  American  Type 
Founders'  Assn.  v.  Packer,  130  Cal.  460;  Owen  v.  Pomona 
Land  etc,  Co.,  131  Cal.  530;  Standard  QuicksAver  Co.  v. 
Habishaw,  132  Cal.  124.)  A  trust  resulted  in  favor  of 
Thomas  Bell.  (Civ.  Code,  sec.  853;  MiUard  v.  Hathaway, 
27  Cal.  119;  Curry  v.  Allen,  34  CaL  254;  Davis  v.  Baugk, 
59  CaL  568;  Somers  v.  Overhulser,  67  CaL  237;  Murphy 
V.  Clayton,  113  Cal.  153;  Pott  v.  Boggs,  122  CaL  114.) 

Canfield  &  Starbuck,  for  Oeorge  Staacke,  Appellant 

The  evidence  establishes  that  the  land  was  held  by  Thomas 
Bell  as  security  for  money  advanced  to  plaintiff  by  Thomas 
Bell,  and  the  land  was  held  subject  to  the  writteit  agreement 
of  August  27,  1887,  as  a  substituted  security,  resulting  to 
Thomas  Bell,  who  had  paid  the  consideration  in  money. 
(Koach  v.  Caraffa,  85  Cal.  436,  446;  Barker  v.  Hurley,  132 
Cal.  21,  28.) 

Richards  &  Carrier,  and  James  L.  Crittenden,  for  Be- 
spondent. 

The  findings  were  supported  by  evidence  in  their  favor, 
and  this  court  will  not  disturb  findings  where  the  evidence 
conflicts.  (Sherman  v.  Sandell,  106  Cal.  375;  Brison  v. 
Brison,  90  Cal.  334;  Moore  v.  Douglas,  132  Cal.  399,  401; 
Gilbert  v.  Penfield,  124  Cal.  237 ;  Broder  v.  Conklin,  121  CaL 
222;  Chapman  v.  Neary,  115  Cal.  79;  Johnston  v.  Brown, 
115  Cal.  694;  Ellert  v.  Coggswell  113  Cal.  129;  Loui  Soy 
Wing  V.  Chung  Tick,  113  Cal.  310;  Guild  Gold  Min.  Co.  v. 
Mason,  115  Cal.  95 ;  Senior  v.  Anderson,  115  Cal.  496 ;  Bush- 
nell  V.  Simpson,  119  Cal.  658;  Brown  v.  San  Francisco  Sav. 
Union,  122  Cal.  648 ;  Chico  Bridge  Co.  v.  Sacramento  T.  Co., 
123  Cal.  178;  Shafer  v.  WUlis,  124  Cal.  36.) 

LORIGAN,  J. — Plaintiff  brought  this  action  to  have  a  trust 
declared  in  his  favor  against  the  defendant  Staacke  in  ten 
thousand  acres  of  land  in  Santa  Barbara  County,  the  title  to 
which  stood  of  record  in  the  name  of  the  latter,  and  to  com- 
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.  pel  a  oonveyance  thereof  to  him  by  Staacke.    The  defendants, 

Staacke  individually,  and  Theresa  Bell,  as  executrix  of  the 

estate  of  Thomaa  Bell,  deceased,  by  answer  and  cross-com- 

I  plaint,  set  up  that  said  lands  were  held  by  said  Staacke,  sub- 

I  jeet  to  trust  in  favor  of  the  estate  of  said  Thomas  Bell,  for 

I  certain  advances  made  by  said  Thomas  Bell  in  his  lifetime, 

at  the  instance  and  for  the  benefit  of  plaintiff,  and  praye<l 

that  this  latter  trust  be  declared  superior  to  that  asserted  by 

plaintiff. 

The  trial  court  decreed  that  the  land  was  held  by  Staacke 
in  trust  solely  for  plaintiff,  and  was  not  subject  to  any  trust 
in  favor  of  the  estate  of  Thomas  Bell,  and  directed  a  convey- 
ance by  defendant  Staacke  to  plaintiff.  The  court,  however, 
under  the  cross-complaint,  awarded  the  administratrix  of  said 
estate  of  Thomas  Bell  a  judgment  against  the  plaintiff  per- 
sonally for  some  fifty-two  thousand  dollars,  as  a  balance  due 
by  plaintiff  for  money  advanced  and  loaned  him  by  Thomas 
Bell,  prior  to  the  death  of  the  latter  on  October  16,  1892. 

Defendants  appealed  from  that  portion  of  the  decree  de- 
termining that  said  land  was  not  subject  to  any  trust  in  favor 
of  the  estate  of  Thomas  Bell,  and  also  from  an  order  denying 
their  motion  for  a  new  trial. 

The  appeal  from  the  judgment  was  dismissed  by  this  court 
(BeU  V.  Staacke,  137  Cal.  307),  and  the  order  affirmed,  the 
Department  decision  holding,  with  regard  to  the  latter,  that 
as  to  the  specifications  of  alleged  insufficiency  of  evidence  to 
justify  the  findings  complained  of  therein,  they  were  not 
properly  made  and  could  not  be  considered.  A  rehearing  was 
granted  on  this  point,  and  the  appeal  from  the  order  is  again 
before  us  generally  for  consideration. 

It  is  insisted,  preliminarily,  by  counsel  for  respondent  that 
the  motion  for  a  new  trial  was  properly  denied  by  the  lower 
court,  and  that  the  appeal  from  such  order  should  be  affirmed 
by  this  court  because,  he  claims,  the  notice  of  intention  to 
move  for  a  new  trial  was  prematurely  given.  There  is  noth- 
ing in  this  point.  The  findings  and  conclusions  of  law  were 
filed  March  6,  1901,  in  due  time,  and  on  March  19,  1901, 
defendants  gave  their  notice  of  intention  to  move  for  a  new 
trial.  Some  two  months  afterwards  the  judge  of  the  lower 
court,  on  his  own  motion,  and  reciting  that  such  findings  had 
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been  inadvertently  omitted,  made  and  filed  two  additional 
findings  upon  two  issues  raised  by  the  plaintiff's  answer  to  de- 
fendants' cross-eomplaint.  They  were  findings  in  favor  of 
the  defendant  Theresa  Bell,  as  administratrix,  that  the  in- 
debtedness of  plaintiff  to  Thomas  Bell  contained  no  illegal 
charges,  and  that  no  indebtedness  in  favor  of  plaintiff  against 
Thomas  Bell,  or  his  estate,  ever  existed.  These  were  in  no 
way  connected  with  the  findings  upon  which  the  decree  in 
favor  of  plaintiff  was  founded,  and  neither  party  attacks 
them,  uor  has  either  party  appealed  from,  or  questioned,  tlua 
part  of  the  decree. 

The  motion  for  a  new  trial  was  based,  among  other  grounds, 
upon  the  insufficiency  of  the  evidence  to  justify  some  nine- 
teen, out  of  twenty-three,  findings  made  by  the  lower  court, 
and  whether  they  were  so  justified  is  the  main  point  to  be 
considered  on  this  appeal.  Counsel  for  respondent  contend, 
again  preliminarily,  that  as  far  as  these  challenged  findings 
are  concerned,  this  court  cannot  review  them,  because  he  in- 
sists the  specifications  of  insufficiency  of  the  evidence  to 
justify  each  of  them  does  not  point  out  the  particulars  in 
which  the  evidence  so  fails  to  support  them,  or  any  of  them, 
and  hence  are  fatally  defective  in  that  respect,  and  relies 
upon  De  Molera  v.  Martin,  120  Cal.  547;  Rauer  v.  Fay^  128 
Cal.  523 ;  Taylor  v.  Bell,  128  Cal.  308,  and  kindred  cases,  in 
support  of  this  point. 

These  cases,  however,  have  no  application  to  the  findings 
and  specifications  under  consideration.  The  findings  which 
were  attacked  in  those  cases,  and  specifications  pointing  to 
which  were  declared  insufficient,  were  findings  of  ultimate 
facts,  and  it  was  held  that  a  general  specification  that  the 
ovidenc:'  did  not  justify  suoh  a  finding  was  insufficient.  The 
findings  which  are  challenged  in  the  case  at  bar  are  findings 
of  probative  facts,  and  not  ultimate  facts,  and  it  is  this  differ- 
ence which  makes  the  cited  cases  inapplicable.  Here  the  lower 
court  made  full  findings  on  all  the  probative  facts,  and  almost 
every  one  of  them  is  directly  attacked  by  appellants  in  par- 
ticular specifications;  in  many  instances  they  do  not  attack 
the  entire  findings,  but  cut  out  some  specific  probative  fact 
contained  therein,  aiid  essentially  iicLcssary  to  be  sustaine«i 
by  the  evidence,  and  specify  that  it  is  not  so  sustained. 
This  was  all  that  was  necessary,  and  is  the  correct  practice. 
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I  The  role  in  this  regard  is,  that  where  the  fact  found  by  the 

^  eourt  is  the  conclusion  from  a  number  of  probative  facts — 

f  an  ultimate  fact — a  specif  cation  which  only  says  that  the 

finding  of  this  ultimate  fact  is  not  sustained  by  the  evidence 

I  is  insufficient;  but  where  the  findings  consist  of  particular 

^  probative  facta — a  series  of  facts  from  which  the  ultimate 

fact  in  issue  is  to  be  found — ^the  specification  is  sufficient  if  it 

is  leveled  directly  against  any  of  such  particular  probative 

facts  thus  found,  or  the  particular  finding  contained  in  the 

same. 

This  is  the  rule,  as  we  undertsand  it,  laid  down  in  De 
MoUra  v.  Martin,  120  Cal.  647,  cited  by  counsel  for  respond- 
ent, and  which  case  seems  to  be  the  authority  most  generally 
relied  on  in  attacks  upon  the  sufficiency  of  specifications  to 
findings.  That  was  an  action  in  ejectment,  and  the  court 
found  on  one  single  proposition — ^the  ultimate  fact — owner- 
ship of  the  land  by  plaintiff.  On  appeal  this  court  held  that 
a  specification  that  the  evidence  was  insufficient  to  justify 
such  finding  of  ownership  was  bad,  because  it  was  simply  a 
repetition  of  the  ground  designated  in  the  notice  of  intention 
to  move  for  a  new  trial,  and  not  a  specification  of  the  particu- 
lars in  which  the  evidence  was  insufficient,  and  in  discussing 
the  subject  the  court  said:  ''If  a  finding  is  of  an  ultimate 
f'Hct.  which  resul.s  from  the  establishment  of  several  proba- 
tive facts,  these  probative  facts  constitute  the  particulars 
from  which  the  ultimate  fact  is  drawn,  and,  if  it  is  claimed 
that  the  evidence  is  insufficient  to  establish  any  of  these  pro- 
bative facts,  the  particulars  of  such  insufficiency  should  be 
specified  in  the  statement.  In  Kelly  v.  Mack,  49  Cal.  523,  an 
action  brought  to  enforce  a  vendor's  lien  it  was  held  that  the 
specification  'the  evidence  is  insufficient  to  show  that  plain- 
tiff has  a  vendor's  lien  upon  the  land/  failed  to  comply  with 
the  statute,  for  the  reason,  that  it  was  merely  an  averment 
in  effect,  that  the  cause  of  action  set  forth  in  the  complaint 
was  not  sustained  by  the  evidence.  In  the  same  case  it  was 
held  that  a  specification  that  'the  evidence  is  insufficient  to 
show  that  the  plaintiff  was  the  owner  of  the  land  at  the  time 
of  sale/  was  a  sufficient  specification  of  the  particular  in 
which  the  evidence  failed  to  support  the  decision,  since  own- 
ership of  the  land  was  one  of  the  probative  facts  essential  to 
entitle  the  plaintiff  to  a  vendor's  lien. ' '    Further  on,  but  with 
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reference  to  the  case  then  under  consideration,  the  court  con- 
tinued: ''The  finding  of  the  court  that  the  plaintiff  was  th« 
ovmer  and  entitled  to  the  possession  of  the  land  was  upon  a 
consideration  of  all  the  evidence  offered  in  support  of  her 
claim  of  ownership.  This  involved  a  consideration  of  the 
several  particulars  by  which  her  ownership  was  to  be  estab- 
lished. Ownership,  when  regarded  as  a  fact  rather  than  as  a 
conclusion  of  law,  as  in  the  finding  herein,  is  the  ultimate 
fact  resulting  from  several  probative  facts  to  which  the  evi- 
dence in  the  case  is  directed.  If  the  evidence  is  insufficient 
to  sustain  any  of  these  probative  facts,  the  particular  facta 
which  are  not  sustained  by  the  evidence  should  be  specified." 

From  this  authority  itself,  we  think  the  rule  is  deducible, 
as  we  have  stated  it,  that  where  probative  facts  are  found  by 
the  court,  it  is  only  necessary  in  questioning  the  sufficiency 
of  the  evidence  to  support  them  to  call  attention  to  the  par- 
ticular fact  as  found  and  challenge  its  support  under  evi- 
dence. 

This  is  the  view  taken  in  the  early  case  of  Strang  v.  Ryan, 
46  Gal.  41.  This  was  also  an  action  in  ejectment.  There 
the  lower  court  made  findings  of  a  number  of  probative  fact**. 
On  appeal  from  an  order  denying  a  new  trial  it  was  objected 
''that  the  statement  on  motion  for  a  new  trial  contained  no 
sufficient  specification  of  the  particulars  wherein  the  evidence 
does  not  justify  the  findings  and  judgment."  In  overruling 
this  objection  the  court  said:  "The  first,  second,  third,  fourth, 
sixth,  seventh,  eighth  and  thirteenth  specifications  are  cer- 
tainly not  obnoxious  to  this  objection.  Each  of  them  specifies 
a  particular  fact  found  by  the  court  which,  it  is  alleged,  was 
not  supported  by  the  evidence,  and,  in  respect  to  all  the  re- 
maining specifications,  each  of  them  points  to  a  separate  spe- 
cific finding  confined  to  one  or  two  facts,  and  avers  that  it  was 
not  justified  by  the  evidence.  We  think  this  was  a  sufficient 
specification  under  section  195  of  the  Practice  Act."  To  the 
same  effect  are  Knott  v.  Peden,  84  CaL  299,  and  Dawson  v. 
Schloss,  93  Cal.  200. 

In  the  still  later  cases  of  American  Type  Founders'  Co. 
V.  Packer,  130  Cal.  460,  Owen  v.  Pomona  L.  and  W.  Co., 

131  Cal.  530,  and  Standard  Quicksilver  Co,  v.  Habishaw, 

132  Cal.  124,  the  same  rule  is  declared,  if  not  broader,  where 


Not.  1903.]  Bell  v.  Staackb.  198 

the  finding  of  a  probative  fact,  or  a  special  finding,  is  at- 
tacked. The  record  in  these  latter  cases  shows  that,  as  here, 
the  findings  challenged  were  findings  of  probative  facts,  and 
the  specification  as  to  each  was  simply  that,  as  here,  ''the  evi- 
dence was  insufiicient  to  justify  the  finding,"  followed  by  a 
recital  of  the  particular  finding,  or  part  of  the  findings  chal- 
lenged. 

In  the  first  case  the  court  held  such  a  specification  suf- 
ficient. 

In  the  second  case  the  court  in  Bank  said  (Oilmen  v.  Pomona 
L.  and  W.  Co.,  131  CaL  530) :  ''With  regard  to  the  spedficar 
tions  the  respondent  makes  the  objection  that  they  are  not 
sufficient  in  substance  or  proper  in  form,  and  to  this  point 
cites  the  case  of  De  Molera  v.  Martin,  120  Cal.  544.  But  the 
decision  in  that  case  has  no  application  to  the  specifications 
here,  which  are  as  exact  and  detailed  as  they  could  be  made 
in  pointing  out  the  particular  findings  and  parts  of  findings, 
which  it  is  claimed  the  evidence  does  not  justify." 

In  the  last  case  {Standard  Quicksilver  Co.  v.  Habishaw, 
132  Cal.  124),  the  following  language  is  used:  ''The  specifi- 
cations as  to  the  sufficiency  of  the  evidence  to  sustain  the 
findings  were  sufficient.  The  particidar  findings  objected  to 
are  pointed  out,  and  attention  is  called  by  the  plaintiff  to  its 
claim  that  neither  of  these  findings  is  supported  by  the  evi- 
dence." 

It  is  further  said  in  that  case:  "The  purpose  of  the  statute 
in  requiring  such  specification  is,  as  has  been  frequently  said, 
that  the  opposing  party  may  propose  amendments  to  the  state- 
ment, and  thus  cause  it  to  contain  all  the  evidence  in  support 
of  the  decision  which  he  raay  deem  pertinent,  or  relevant 
thereto  .  .  .  The  object  of  requiring  any  specifications  is  to 
give  notice  to  the  opposing  party  of  the  grounds  relied  on 
for  setting  aside  the  decision ;  but  if,  under  the  notice  which 
is  given,  the  respondent  has  accomplished  all  which  could 
have  been  accomplished  under  any  notice,  he  is  not  in  a  posi- 
tion to  object  to  any  defect  in  the  notice." 

The  specifications  here,  tested  under  any  rule,  gave  the  re- 
spondent all  the  notice  necessary  to  advise  him  of  the  ground 
relied  on;  the  facts  found  were  pointed  out,  and  he  was  noti- 
CXTiT.  CaL— 13 
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fied  that  the  appellant  claimed  that  these  special  facts  and 
special  findings  were  not  sustained  by  the  evidence.  The  only 
object  of  a  specification  is  to  directly  call  the  attention  of  the 
opposing  party  to  the  point  upon  which  it  is  claimed  that  the 
evidence  is  insufficient.  It  is  an  easy  matter  for  a  respondent, 
if  a  proposed  statement  does  not  contain  all  the  evidence  as 
to  any  of  the  challenged  findings,  to  have  any  evidence  which 
he  deems  omitted  and  pertinent  incorporated  in  the  state- 
ment. 

The  rule  laid  down  in  De  Molera  v.  Martin,  120  Gal.  544, 
if  it  was  once  capable  of  the  stringent  construction  placed 
on  it  by  successive  respondents  in  appeals  to  this  court,  is  now 
being  relaxed  in  harmony  with  the  more  liberal  view  which 
will  afford  a  hearing  upon  appeal  where  reasonable  and  ordi- 
narily careful  precautions  have  been  taken  to  present  speci- 
fications, rather  than  to  defeat  the  right  to  be  heard  upon 
purely  technical  grounds.  In  this  line  are  Stiiart  v.  Lard, 
138  Gal.  672;  Dratkman  v.  Cohen,  139  GaL  310;  and  Holmes 
V.  Hoppe,  140  Gal.  212. 

If  there  is  any  intimation  in  decisions  of  this  court,  prior 
to  these  cases,  in  seeming  conflict  with  this  rule,  it  must  give 
way  to  the  clear  expression  of  the  rule  upon  this  point, 
aniiounced  in  these  latter  cases,  and  under  these  latter  deci- 
sions. At  least  as  far  as  the  specifications  in  the  case  at  bar 
jirp  fiddressed  to  particular  probative  facts  appearing  in  the 
findings,  and  to  special  findings  thereunder,  they  are  legally 
sufficient  and  correct,  and  the  points  made  under  them  are 
properly  before  this  court  for  consideration. 

We  proceed  now  to  examine  the  sufficiency  of  these  findings 
in  the  light  of  the  evidence.  Space  will  not  permit  of  our 
setting  them  all  forth  in  extenso,  nor  is  it  necessary  to  refer 
to  all  of  them,  even  in  a  general  way;  an  epitomization  of  a 
few  of  the  main  essential  ones  will  be  all  that  is  necessary, 
because  the  insufficiency  of  the  evidence  to  justify  them  is 
of  the  pith  of  the  inquiry. 

Neither  have  we  made  any  preliminary  statement  of  the 
facts,  because  in  the  reference  which  we  shall  make  to  the 
evidence,  in  examining  the  findings,  an  intelligent,  though 
general  history  of  the  case  will  be  found. 

Among  other  findings  challenged  are  those  which  find  that 
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i^hen  Grover  and  Rosener  made  the  conveyance  of  March  7, 
1889,  to  Staacke  (under  which  It  is  claimed  that  the  trust  was 
oreated)  the  grantors  and  plaintiff  and  Thomas  Bell  agreed 
that  such  deed  should  convey  back  to  plaintiff  the  ten  thou- 
sand acres  of  land  in  controversy,  and  that  it  was  agreed 
between  plaintiff  and  Thomas  Bell  that  such  conveyance 
should  reconvey  it  to  plaintiff  according  to  his  original  title, 
lach  reconveyance  to  be  made  through  the  defendant  Staacke. 

And  also  the  finding  that  it  was  not  agreed  by  plaintiff, 
Thomas  Bell,  and  Staacke,  or  either  of  them,  at  the  time  of 
the  execution  of  such  deed  of  March  7, 1889,  that  said  Staacke 
should  hold  said  ten  thousand  acres  of  land  as  security  for 
the  payment  by  plaintiff  to  said  Thomas  Bell  of  all  sums  of 
money  theretofore,  or  thereafter,  to  be  advanced  to  plaintiff 
by  said  Thomas  BelL 

After  a  careful  consideration  of  the  evidence  in  the  case 
we  are  satisfied  that  these  findings,  which  are  the  main  con- 
trolling ones  in  the  case  in  favor  of  plaintiff,  are  not  sustained 
by  the  evidence. 

There  is  no  question  but  that  the  premises  were  conveyed 
to  Staacke,  as  trustee,  by  deed  of  March  7,  1889,  and  that 
the  trustee  claims  no  interest  therein.  There  is  no  question 
as  to  the  further  fact,  and  the  court  so  finds,  that  the  plain- 
tiff is  indebted  to  the  estate  of  Thomas  Bell  in  the  amount 
of  over  fifty-two  thousand  dollars.  It  is  admitted  that  one 
of  the  purposes  of  the  trust  was  to  hold  the  title  for  plaintiff 
— of  this  there  is  no  dispute  on  either  side — but  the  ques- 
tion is,  and  was,  as  to  whether  or  not  the  trustee  also  holds 
the  title  as  security  for  the  amount  due  by  plaintiff  to  the 
estate  of  Thomas  BelL  This  is  the  controlling  question  in 
the  ease.  The  court  below,  in  its  opinion,  said:  ''But  all 
direct  testimony  on  the  material  points,  except  that  of 
plaintiff,  is  noticeably  absent,  and  the  letters,  conversations, 
and  acts  of  all  the  parties  are  as  consistent  with  one  theory 
as  the  other,  .  .  .  The  testimony  of  John  S.  Bell,  the 
plaintiff,  while  if  contradicted  or  inconsistent  with  the  cir- 
cumstances, would  be  of  much  less  value  than  that  of  a  dis- 
interested witness,  is  still  entitled  to  due  consideration,  and, 
where    totally    uncontradicted,    reasonable    and    consistent 
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with  all  other  f aets,  should  be  sofBeient  upon  which  to  base 
a  finding." 

The  court,  therefore,  appears  to  have  placed  considerable, 
if  not  main  stress  upon  the  fact,  that  plaintiff  was  not  con- 
tradicted as  to  certain  statements  concerning  the  purposes 
and  objects  of  the  trust.  While  the  evidence  is  too  volumi- 
nous to  be  discussed  in  detail,  it  is  necessary  to  state  a  few 
salient  features  of  it,  in  order  to  show  the  reasons  which 
have  impelled  us  to  arrive  at  a  conclusion  different  from  that 
of  the  trial  court.  The  plaintiff  is  a  nephew  of  Thomas 
Bell,  deceased,  who,  during  his  lifetime,  looked  after  plain- 
tiff and  his  family — ^the  plaintiff  residing  in  Santa  Barbara, 
Thomas  Bell  in  San  Francisco — and  showed  much  affection 
and  solicitude  for  them,  and  expended  large  sums  of  money 
each  year  for  their  maintenance.  Plaintiff  was  improvident, 
showed  no  business  ability,  and  was  always  dependent  upon 
his  deceased  uncle  for  his  support  As  early  as  1874  de- 
ceased gave  and  conveyed  to  plaintiff  a  tract  of  land  con- 
taining fourteen  thousand  acres,  being  the  four-thousand* 
acre  tract  and  the  ten-thousand-acre  tract  described  in  the 
amended  complaint,  situate  in  one  body  in  the  northern 
portion  of  Santa  Barbara  County.  Plaintiff  failed  to  sup- 
port himself  and  family  from  the  income  of  the  land,  but 
deceased,  from  time  to  time,  made  loans  and  advances  to 
him  until,  in  the  year  1885,  the  indebtedness  of  plaintiff  to 
deceased  amounted  to  fifty  thousand  dollars.  They  then 
had  a  settlement,  and  plaintiff,  in  payment  of  said  indebted- 
ness conveyed  to  deceased  four  thousand  acres  from  the 
tract,  which  was  thereafter  known  as  the  **  four-thousand- 
acre  tract,"  retaining  the  balance,  which  was  thereafter 
known  as  the  "ten-thousand-acre  tract."  On  the  twenty- 
third  day  of  August,  1887,  the  plaintiff  and  deceased  made 
a  sale  of  both  tracts  of  land  to  one  Orover,  for  three  hun- 
dred and  fifty  thousand  dollars,  one  fifth  of  which  was  paid 
in  cash.  The  four-thousand-acre  tract  of  deceased  went  into 
the  sale  at  eighty  thousand  dollars,  and  the  ten-thousand- 
acre  tract  of  plaintiff  at  two  hundred  and  seventy  thousand 
dollars.  The  deferred  payments  for  Thomas  Bell's  tracts 
were  evidenced  by  four  promissory  notes  of  Grover,  each 
for  sixteen  thousand  dollars,  payable  to  Thomas  Bell,  and 
secured  by  mortgage  on  the  four  thousand  acres.    The  de- 
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f erred  pajrmentfl  for  plaintiff's  tract  were  evidenced  by  four 
promissory  notes  for  iifty-four  thousand  dollars  each  by 
Qrover,  payable  to  Thomas  Bell,  and  secured  by  mortgage 
on  the  ten-thousand-acre  tract.  At  the  time  of  this  sale 
plaintiff  had  become  again  largely  indebted  to  Thomas  Bell, 
and  by  a  verbal  agreement  the  cash  payments,  the  notes  for 
the  deferred  payments  on  the  ten-thousand-acre  tract,  and 
the  mortgage  to  secure  the  same,  were  made  direct  to  Thomas 
Bell,  plaintiff's  portion  of  the  cash  being  credited  on  his  in- 
debtedness, leaving  the  balance  still  due  and  owing  by  plain- 
tiff to  Thomas  Bell  of  $25,529.  Four  days  after  this  sale 
plaintiff  and  Thomas  Bell  entered  into  a  written  agreement 
with  each  other,  which,  after  reciting  the  facts  as  to  the 
sale,  the  cash  payment  and  its  application,  the  giving  of  the 
notes  and  mortgage,  and  the  balance  of  $25,529,  still  due 
Thomas  Bell,  provided  'Hhat  Thomas  Bell  should  hold  said 
notes  and  mortgage  for  $216,000  until  he  should  be  repaid 
all  present  and  future  loans  and  advances  which  he  might 
see  fit  to  make  to  said  John  S.  Bell,  with  interest  from  date 
of  making  the  same,  after  which  he  should  on  demand  assign 
the  same  to  said  John  S.  Bell.'*  There  is  no  doubt  as  to 
what  the  parties  intended  up  to  the  time  of  this  written 
agreement,  and  as  to  what  was  intended  by  it.  The  acts, 
conduct,  and  writings,  up  to  this  time,  clearly  show  that 
Thomas  Bell  was  to  hold  the  notes  and  mortgage  of  Grover, 
given  for  the  purchase  price  of  plaintiff's  land,  as  security 
for  all  sums  due  from,  and  to  be  advanced  to  him.  They 
are  not  consistent  with  any  other  or  dlifferent  theory,  nor 
did  the  parties  differ  up  to  this  time  as  to  the  understanding 
and  agreement.  It  was  expressed  that  Thomas  Bell  should 
hold  the  evidence  of  indebtedness  for  the  balance  due  plain- 
tiff, on  account  of  the  sale  of  his  land,  in  trust  to  secure 
all  indebtedness  due  and  to  become  due  by  plaintiff.  Upon 
the  faith  and  strength  of  this  arrangement,  the  deceased 
continued  to  make  advances  and  to  support  plaintiff  and  his 
family,  although  constantly  advising  plaintiff  to  be  more 
careful  in  his  expenditures. 

After  the  purchase  by  Grover,  he  conveyed  an  interest  in 
the  premises,  subject,  of  course,  to  the  mortgages,  to  one 
Bosener.  Grover  and  Rosener  were  unable  to  make  pay- 
ments as  provided  in  the  notes  and  mortgages,  and  Thomas 
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Bell  commenced  suits  to  foreclose.  While  the  foreclosure 
suits  were  pending,  the  plaintiff  and  Thomas  Bell  orally 
agreed  with  Grover  and  Boaener  that,  in  consideration  of  a 
proper  deed  of  conveyance  of  the  premises,  they  would  release 
Bosener  from  the  obligations  of  said  notes  and  mortgages. 
In  pursuance  of  this  agreement  a  deed  was  accordingly 
made  to  Staacke,  the  confidential  clerk  of  Thomas  Bell,  on 
the  seventh  day  of  March,  1889,  which  is  the  conveyance 
now  in  question.  In  consideration  of  this  deed  of  grant 
to  Staacke,  Thomas  BeU  delivered  to  said  Grover  all  said 
notes  and  mortgages,  released  the  mortgages  of  record,  and 
dismissed  the  suits  of  foreclosure.  Orover  and  Bosener  in 
making  the  deed  to  Staacke  acted  with  the  consent,  and  at 
the  request,  of  both  plaintiff  and  Thomas  BelL  In  fact,  the 
consent  of  plaintiff  would  not  appear  to  have  been  neces- 
sary, as  Thomas  Bell  held  the  legal  title  and  the  possession 
of  the  property  which  (the  notes  and  mortgage)  constituted 
the  consideration  for  the  deed.  No  suggestion  was  made  by 
plaintiff  that  the  deed  was  to  free  his  land  from  the  lien  of 
Thomas  Bell  for  indebtedness  and  for  further  advances. 
Let  us  see,  then,  from  the  acts  and  conduct  of  the  parties, 
their  interpretation  and  understanding  of  the  trust.  Orover 
and  Bosener,  after  making  the  deed,  immediately  delivered 
possession  of  the  property  to  Staacke.  Plaintiff  made  no 
objection  to  the  surrender  of  possession  to  Staacke,  and  one 
Hathaway  was  employed  as  superintendent  of  both  tracts 
in  common.  As  such  superintendent  he  managed  the  prop- 
erty and  remained  in  possession  until  October  14,  1892,  and 
accounted  regularly  to  Thomas  Bell  during  all  this  time  for 
the  rents  and  profits  of  both  tracts,  the  accounts  of  the  two 
tracts  being  kept  separately.  Thomas  Bell  continued  to 
make  advances  to  plaintiff  as  he  had  done  before,  and  cred- 
ited the  net  proceeds  of  the  rents  from  the  ten-thousand- 
acre  tract  to  plaintiff.  In  the  correspondence  between  the 
parties  after  the  deed  to  Staacke,  Thomas  Bell  often  re- 
ferred to  the  ten-thousand-acre  tract  as  belonging  to  plain- 
tiff, and  as  being  held  as  security  for  the  indebtedness  to 
him.  Although  plaintiff  wrote  to  Thomas  Bell  frequently,  it 
does  not  appear  that  he  ever  objected  to  or  denied  the  claims 
or  statements  of  Thomas  Bell  as  to  the  land  being  held  as 
security.     Thomas  Bell  rendered  yearly  to  plaintiff  a  state- 
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ment  of  his  account,  giving  credit  for  the  rents  and  profits 
of  plaintiff's  land,  and  charging  him  with  expenses,  taxes, 
and  moneys  loaned,  which  statements  were  always  acknowl- 
edged by  plaintiff  in  writing  to  be  correct.  The  balance  was 
always  largely  in  favor  of  Thomas  Bell,  and  continually  in- 
creased. As  a  sample  of  the  letters  of  Thomas  Bell  to  plain- 
tiff, showing  the  understanding  that  the  land  was  held  as 
security^  a  few  extracts  may  be  given.  In  a  letter  dated 
March  27,  1889,  written  after  the  date  of  the  deed  from 
Orover  and  Bosener  to  Staacke,  and  while  some  negotiations 
were  pending  as  to  granting  Bosener  an  option  to  purchase 
the  land,  Thomas  Bell  said:  **You  must  try  to  curtail  these 
heavy  expenses;  you  will  soon  owe  me  more  than  the  10,000 
acres  are  worth  in  my  opinion.  If  we  had  the  matter  ar- 
ranged with  Bosener,  the  10,000  acres  could  be  deeded  to 
you,  and  you  could  borrow  fifty  or  sixty  thousand  on  it  to 
pay  me,"  clearly  indicative  of  the  fact  that  a  conveyance 
to  John  Bell  would  only  be  permitted  on  condition  that  he 
should,  by  mortgaging  it,  repay  the  indebtedness  owing  to 
Thomas  Bell.  In  a  letter  dated  July  17,  1889,  he  wrote: 
**I  inclose  your  account  up  to  the  30th  of  June,  showing  that 
you  owe  me  $74,633.33.  This  is  perfectly  frightful;  if  you 
go  on  in  this  way  the  value  of  the  land  will  be  eaten  up." 
In  a  letter  dated  September  7,  1889,  he  wrote:  **The  draft 
for  $500  turned  up  to-day.  I  told  you  that  you  must  not 
draw  more  than  $300  for  family  allowance.  This  must 
suffice.  Your  account  has  run  up  pretty  nearly  to  the  value 
of  the  ranch.  ...  I  am  determined  to  stop  this  expenditure, 
for  you  would  soon  run  up  your  account  to  the  full  value  of 
the  land — so  in  future  I  will  only  advance  $300  per  month, 
and  this  must  be  paid  to  your  wife — she  must  sign  the  draft, 
otherwise  I  will  not  pay  it."  On  November  2,  1889,  plaintiff 
wrote  to  Thomas  Bell,  asking  for  $200  in  addition  to  the 
$300  for  November  for  his  wife.  In  a  letter  in  answer  to 
this,  dated  November  8,  1889,  Thomas  Bell  wrote  to  plaintiff, 
and  in  the  letter,  after  again  admonishing  plaintiff,  said: 
**This  must  be  stopped,  and  you  had  better  tell  your  wife 
how  you  stand.  Tell  her  how  much  you  owe  me,  and  how 
near  it  is  to  the  value  of  the  land."  In  a  letter  dated  June 
9,  1890,  Thomas  Bell  wrote:  "I  opened  the  inclosed  tele- 
gram, and  found  it  to  be  from  madame,  on  the  question  of 
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family  allowance.  I  wish  you  would  tell  her  youi  position, 
that  your  debt  to  me  has  run  up  to  $82,000  from  $25,000, 
which  it  was  on  August  27,  1887.  Explain  to  her  that  it  is 
absolutely  necessary  to  curtail  expenses  in  accordance  with 
your  means.  I  do  not  really  believe  your  land  is  worth 
more  than  ten  dollars  per  acre,  so  that  what  you  owe  me  is 
coming  pretty  close  to  that.''  There  are  many  other  letters 
of  like  character.  In  December,  1891,  the  indebtedness  of 
plaintiff  to  Thomas  Bell  was  over  $100,000,  and  after  writ- 
ing and  informing  plaintiff,  Thomas  Bell  borrowed  $60,000 
from  the  San  Francisco  Savings  Union  and  caused  Staacke 
to  give  the  bank  a  deed  of  trust  on  both  tracts  of  land  to 
secure  it.  The  money,  less  the  expenses  of  the  loan,  was 
placed  to  the  credit  of  plaintiff,  and  he  was  fully  informed 
of  the  transaction.  He  made  no  objection,  but  continued  to 
draw  money  from  Thomas  Bell  up  to  the  time  of  his  death, 
in  October,  1892.  Plaintiff  never,  by  word  or  act,  denied 
the  claims  of  Thomas  Bell  that  the  land  was  held  in  trust 
as  security  until  long  after  the  death  of  Bell.  After  the 
death  of  Thomas  Bell  the  plaintiff  presented  a  claim  against 
the  estate,  claiming  $360  per  month,  which  he  alleged  was 
agreed  to  be  paid  him  for  the  support  of  his  family  out  of 
the  rents,  issues,  and  profits  of  the  ranch.  This  claim  was 
rejected  by  the  executors,  and  this  action  was  commenced  in 
March,  1893. 

In  the  original  complaint,  which  was  verified,  plaintiff 
alleged  the  conveyance  to  Staacke ;  the  fact  that  Thomas  Bell 
was  to  have  possession  of  the  ranch,  receive  the  rents,  issues, 
and  profits  thereof,  and  pay  to  plaintiff  three  hundred  and 
sixty  dollars  per  month,  independent  of  the  rents  or  profits. 
In  this  original  complaint,  which  was  introduced  in  evidence, 
plaintiff  alleged  and  swore,  **that  it  was  understood  and 
agreed  between  said  Thomas  Bell  and  plaintiff  that  the  said 
monthly  allowance  should  continue  until  the  sale  of  said  prop- 
erty as  aforesaid,  and  should  be,  with  the  other  amounts  there- 
tofore advanced  and  to  be  thereafter  advanced  by  said  Thomas 
BeU  to  plaintiff,  charged  to  plaintiff,  to  be  reimbursed  by  him 
to  said  Thomas  Bdl  out  of  the  proceeds  of  sale.''  Thus,  we 
have  the  acts  and  conduct  of  the  parties  up  to  the  time  of 
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Bell's  death,  and  the  sworn  statement  of  the  plaintiff,  at  the 
time  he  commenced  this  action,  all  tending  to  show  that  the 
deed  was  in  lieu  of  the  notes  and  mortgage,  and  intended  as 
security  for  the  indebtedness  due,  and  to  become  due,  to 
Thomas  Bell.  The  contemporaneous  ani  practical  construc- 
tion of  a  contract  by  the  parties  is  strong  evidence  as  to  its 
meaning  if  its  terms  are  equivocal.  ''Tell  me,"  said  Lord 
Chancellor  Sugden,  ''what  you  have  done  under  a  deed,  and 
I  will  tell  you  what  the  deed  means."  (Atiomey-Oenerdl  v. 
Drummond,  1  Dru.  &  Walsh,  353;  2  H.  L.  Cas.  837.  See 
Keith  V.  Electrical  Engineering  Co.,  136  Cal.  181,  and  cases 
cited.)  After  the  original  complaint  was  filed  and  the  case 
had  been  long  pending,  the  plaintiff  for  some  reason  changed 
his  attorney,  and  the  theory  of  the  ease  was  changed  by 
amending  the  complaint  and  claiming  that  the  deed  to  Staacke 
was  in  trust  for  plaintiff,  and  not  as  security  for  any  of  the 
plaintiff's  indebtedness  to  Thomas  Bell.  Plaintiff  had  the 
right,  probably,  to  so  amend  his  complaint  and  change  his 
theory,  but  this  did  not  change  the  effect  to  be  given  to  a 
solemn  statement  of  the  fact  when  relying  upon  his  previous 
theory.  And  where  the  court  below  seems  to  have  baaed  its 
finding  entirely  upon  the  evidence  of  plaintiff,  the  fact  stated 
in  the  former  verified  complaint  beoomes  very  material  in 
determining  whether  or  not  the  abstract  statement  of  plain- 
tiff on  this  trial,  under  his  latest  theory,  shall  prevail  as 
against  the  mass  of  facts  and  circumstances  herein  narrated. 
The  whole  record  must  be  looked  to  in  order  to  ascertain  the 
truth.  So  viewing  the  record,  we  do  not  think  there  was  any 
substantial  conflict.  This  was  the  view  expressed  by  the 
lower  court  upon  the  first  trial,  for,  in  the  opinion,  it  is  said : 
"The  deed  to  Staacke  of  the  ten  thousand-acre  tract  was  in 
consideration  of  two  hundred  and  sixteen  thousand  dollars  in 
notes  held  and  payable  to  Thomas  Bell.  Prima  facie,  he  paid 
the  whole  consideration.  But  by  the  agreement  of  August 
27,  1887,  it  clearly  appears  that  John  S.  Bell  has  an  interest 
Ib  that  consideration, — ^that  Thomas  Bell  holds  said  notes, 
not  simply  as  pledgee,  but  that  he  holds  them  in  trust  as  well, 
for  the  interest  of  both  himself  and  John  S.  Bell.  When  he 
changes  the  security,  John  S.  Bell's  interest  follows  the  piop« 
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erty. "  It  is  equally  true  that  Thomas  Bell's  interest  followed 
the  property.  He  changed  the  notes  and  mortgage  which  were 
pledged  to  him  into  land  by  consent  of  the  owner  of  the  notes 
and  mortgages.  He  took  the  land  in  lieu  of  the  notes  and 
mortgage,  and  it  became  subject  to  the  written  agreement  j 

made  as  to  the  notes  and  mortgages.     (Price  v.  Beeves,  38  | 

Cal.  457;  Roach  v.  Caraffa,  85  Cal.  437;  Barker  v.  Hurley,  \ 

132  Cal.  28.)     The  rights  of  Thomas  Bell  in  and  to  the  trust  I 

property  were  declared  under  the  written  instrument  of 
August  27,  1887.  It  was  the  duty  of  Thomas  Bell,  as  holder 
or  pledgee  of  the  promissory  notes  and  mortgages,  to  collect 
them  when  due.  He  did  commence  foreclosure  proceedings 
for  the  purpose  of  collecting  them.  If  he  had  obtained  title 
to  the  land  under  the  foreclosure,  the  title  would  have  been 
held  by  him  as  security  under  the  written  agreement  made 
August  27,  1887.  The  title  was  conveyed  by  consent  of 
plaintiff  to  Staacke,  and  thus  acquired  without  the  machinery 
of  foreclosure.  Thomas  Bell  continued  to  hold  the  land  in 
the  name  of  his  confidential  clerk,  in  lieu  of  the  notes  and 
mortgages.  He  continued  to  hold  possession  of  the  land  and 
collect  the  rents  and  profits.     He  was  doing  so  for  the  benefit  I 

of  plaintiff,  and  upon  the  faith  of  the  title  thus  held  he  | 

made  advances  for     years    and    years  for    the  support  of  i 

plaintiff  and  his  familji^    Plaintiff  knew  the  condition  of  the  | 

title,  the  fact  that  Thomas  BeU  claimed  it  as  security,  and 
that  upon  the  faith  of  such  claim  the  advances  were  made  to 
him.     He  was  informed  time  and  time  again  that  Thomas  | 

Bell  was  making  the  advances  on  the  property.  He  never 
by  word  or  act  repudiated  such  claim  by  Thomas  Bell,  but 
insisted  upon  the  advances  being  made.  He  will  now  be 
held  to  the  agreement  as  he  understood  it,  as  he  acquiesced  in 
it  for  years,  as  he  believed  it  to  exist  at  the  time  he  presented 
his  claim  against  the  estate  of  Thomas  Bell  and  at  the  time 
he  commenced  his  action. 

The  alleged  errors  of  law  complained  of  consist  of  objec- 
tions sustained  to  two  questions  propounded  by  the  attorney 
for  appellants  to  the  defendant  Staacke  on  his  direct  exami- 
nation. One  was  an  inquiry  whether  James  Wheeler,  at- 
torney for  Thomas  Bell,  when  he  delivered  the  deed  from 
Grover  and  Rosener  to  the  witness,  made  any  remark  as  to 
the  purpose  of  its  execution.    The  ruling  sustaining  the  ob- 
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jection  was  correct.  The  conversation  referred  to  occurred 
nearly  three  months  after  the  deed  had  been  executed,  and 
there  was  no  showing  that  James  Wheeler  was  the  attorney, 
or  agent,  or  authorized  to  act  or  speak  for  plaintiff,  or  that 
plaintiff  was  present  when  the  conversation  referred  to  was 
had. 

A  question  of  the  same  tenor  was  asked  the  witness  with 
reference  to  a  conversation  with  Thomas  Bell  about  the  same 
time,  and  was  properly  sustained,  as  there  was  no  showing 
that  plaintiff  was  present 

The  letter  from  Staacke  to  Louis  James  was  not  admissible 
on  any  principle,  and  the  court  properly  excluded  it.  It  was 
a  private  letter,  written  after  the  death  of  Thomas  Bell,  and 
plaintiff  had  never  seen  or  known  of  its  existence. 

For  the  reasons  given,  the  order  denying  the  motion  for 
a  new  trial  is  reversed,  and  the  cause  remanded. 

McFarland,  J.,  concurred. 

SHAW,  J.,  concurring. — I  concur  in  the  opinion  of  Justice 
Lorigan.  I  desire,  in  addition,  to  say,  plainly  and  unequivo- 
cally, that  it  is  entirely  immaterial  whether  a  specification 
of  a  particular  wherein  the  evidence  is  claimed  to  be  insuffi- 
cient to  justify  a  verdict  or  decision  points  to  a  probative  fact 
or  an  ultimate  fact.  In  either  case  the  specification  is  suffi- 
cient as  to  the  particular  fact  pointed  out,  and  challenges 
the  sufficiency  of  the  evidence  to  sustain  it. 

Angellotti,  J.,  and  Henshaw,  J.,  ooncurred  with  Shaw,  J. 

The  following  opinion  was  rendered  by  the  oourt  in  Bank 
on  rehearing,  December  28,  1903. 

THE  COUBT.— The  petition  for  rehearing  is  denied,  but 
the  judgment  heretofore  rendered  herein  in  this  court  is 
hereby  amended  so  as  to  read  as  follows:  **The  order  denying 
the  motion  for  a  new  trial  is  reversed  except  as  to  the  issues 
covered  by  the  'twenty-third'  paragraph  of  the  findings,  and 
the  following  portion  of  the  'twenty-second'  paragraph  of 
the  findings,  to  wit:  'That  John  S.  Bell  was  indebted  to 
Thomas  Bell  on  the  sixteenth  day  of  October,  1892,  the  day 
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when  Thomas  Bell  died,  on  account  of  adyances  of  money 
and  interest  thereon,  in  the  sum  of  $52,120.15/  and  para- 
graph '4'  of  the  conclusions  of  law,  and  except  as  to  the  issneB 
covered  by  the  'additional  findings,'  and  cause  remanded  for 
new  trial  of  all  other  issues.'' 


[CriBL  No.  1018.    In  BaBk^KoTember  80,  1M8.] 
Ex  Parte  F.  W.  BBAUN,  on  Habeas  Corpus. 

Municipal  Chabtx»— Taxatton  iob  KsyxNm— ^'MxmiciPAL  Art  air" 
— OoMSTiTunoMAL  LAW — ^PowsE  Of  liBOisiiATUBS. — A  moiiieipal 
charter  framed  under  aeetion  8  of  article  ZI  of  the  eonstitution, 
conferring  upon  it  the  power  of  taxation  for  purposes  of  revenue, 
makes  such  power  a  ''municipal  aifair,"  within  the  meaning  of  see- 
tion  6  of  that  article,  making  an  exception  of  ''municipal  affairs" 
to  the  operation  of  genezal  laws;  and  such  power  cannot  be  with- 
drawn or  abrogated  bj  the  legislature.  [Beattj,  0.  J.,  and  Lori- 
gan,  J.,  dissenting.] 

Id. — OPiaiATioN  or  Poxjtioal  Oodb— Taxation  iob  Bxouiation  Only. — 
Section  3366  of  the  Political  Code,  enacted  in  1901,  providing  that 
' '  boards  of  supervisors  of  the  counties  of  the  state,  and  the  legisla- 
tive bodies  of  the  incorporated  cities  and  towns  therein,  shall,  in 
the  exercise  of  their  police  powers,  and  for  the  purpose  of  regula- 
tion, as  herein  provided,  and  not  otherwise,  have  power  to  license  all 
and  every  kind  of  business  not  prohibited  by  law,''  etc,  is  not  ap- 
plicable to  a  citj  governed  by  a  charter  framed  under  the  constitu- 
tion, where  such  charter  confers  upon  its  legislative  body  the  power 
to  impose  and  collect  license-taxes  for  revenue  purposes.  [Beatty, 
C.  J.,  and  Lorigan,  J.,  dissenting.] 

!]>. — SouBOS  or  Chabteb  Powxb  or  TAXATioN.^The  power  of  cities  un- 
der freehold  charters  to  raise  mon^  by  taxation  for  municipal  pur- 
poses does  not  find  its  source  in  any  grant  by  the  legislature,  but 
has  been  directly  granted  by  the  people  of  the  state  by  the  provi- 
sions of  the  constitution. 

HABEAS  CORPUS  to  test  the  validity  of  an  ordinance  of 
the  City  of  Los  Angeles,  under  which  petitioner  was  convicted 
in  the  Police  Court.  H.  C.  Austin,  Police  Judge.  Charles 
Elton,  Chief  of  Police,  Respondent 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Lawler,  Allen  &  Van  Dyke,  for  Petitioner. 

Christopher  C.  Wright,  Huey  &  Beach,  Frank  G.  Hender- 
son,  and  Gteorge  S.  Hupp,  Amid  Curiae. 

W.  S.  Mathews,  City  Attorney,  for  Respondent. 

ANGELLOTTI,  J.— Petitioner  was  taken  into  custody 
under  a  warrant  issued  upon  a  complaint  filed  in  the  police 
court  of  the  city  of  Los  Angeles,  charging  that  he,  on  the 
seventh  day  of  April,  A.  D.  1903,  in  said  city,  ''did  willfully 
and  unlawfully  conduct,  manage,  and  carry  on  the  business 
of  a  wholesale  liquor  dealer  without  first  having  procured  a 
license  from  the  city  of  Los  Angeles  so  to  do,  .  .  .  contrary 
to  the  forms  of  the  ordinances  and  resolutions  adopted  and 
approved  by  the  municipal  authorities  of  said  city."  Having 
been  brought  before  said  police  court  under  said  warrant,  he 
was  committed  to  the  custody  of  the  chief  of  police  of  said 
city  pending  further  proceedings  in  the  case,  and  being  now 
detained  by  said  chief  of  police  under  said  warrant  and 
commitment,  seeks  his  discharge  on  habeas  corpus. 

The  ordinance  of  the  city  of  Los  Angeles  upon  which  the 
prosecution  is  based  is  entitled:  ''An  ordinance  providing  for 
licensing  and  regulating  the  carrying  on  of  certain  profes- 
sions, trades,  callings,  and  occupations  carried  on  within  the 
limits  of  the  city  of  Los  Angeles, '*  and  was  enacted  February 
28, 1903.  It  is  devoid  of  regulating  provisions,  being  devoted 
entirely  to  the  imposition  of  a  license-tax  upon  various  trades 
and  occupations  and  the  collection  thereof.  It  imposes  a 
license-tax  upon  a  great  majority  of  callings  and  occupations, 
and  in  several  instances  the  amount  of  tax  is  based  upon  the 
amount  of  business  transacted.  It  includes  numerous  call- 
ings which  are  in  no  degree  subject  to  regulation.  By  its 
terms,  a  license-tax  of  sixty  dollars  per  month  is  imposed  on 
every  person,  firm,  or  corporation  conducting,  managing,  or 
carrying  on  the  business  of  a  wholesale  liquor  dealer,  and 
a  wholesale  liquor  establishment  is  defined  by  the  ordinance 
to  be  any  place  where  spirituous,  vinous,  malt,  or  mixed 
intoxicating  liquors  are  sold,  served,  or  given  away  in  quan- 
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titles  of  not  less  than  one  fifth  of  a  gallon,  and  not  to  be 
drunk  upon  the  premises. 

Taking  into  consideration  the  absence  of  regulatory  pro- 
yisionSy  the  amounts  of  the  several  taxes  imposed,  and  the 
nature  of  many  of  the  subjects  of  taxation  named  in  the 
ordinance,  including  the  particular  business  here  involved,  it 
is  very  clear  that  the  license-tax  upon  the  business  alleged  to 
be  conducted  by  petitioner  was  imposed  solely  for  the  purpose 
of  raising  revenue.  (See  Taum  of  Santa  Monica  v.  Quid- 
inger,  137  Cal.  658.)  This  does  not  appear  to  be  questioned 
by  the  respondent 

It  is  also  clear,  under  the  decisions  of  this  court,  that  the 
freeholders'  charter  of  the  dty,  which  was  approved  by  the 
legislature  in  1889,  must  be  construed  as  conferring  upon 
the  municipality  the  authority  to  license  all  occupations  and 
callings  carried  on  within  the  city,  for  the  purpose  of  revenue, 
as  well  aa  regulation.  (Charter,  sec.  2,  subd.  13;  Stats.  1889, 
p.  456.)  The  case,  in  this  respect,  is  not  distinguishable  to 
petitioner's  advantage  from  that  of  Ex  parte  Frank,  52  Cal. 
606,^  and  that  of  City  of  San  Jose  v.  San  Jose  etc.  R.  fi.  Co., 
53  Cal.  475  (480),  wherein  substantially  similar  charter  pro- 
visions were  construed.  Subdivision  13  of  section  2  of  the 
Los  Angeles  charter,  taken  as  a  whole,  clearly  contemplates 
the  collection  of  revenue  licenses.  It  must  also  be  remem- 
bered that  at  the  time  of  the  adoption  of  said  charter,  munici- 
pal corporations  and  counties  were  allowed  to  license  for 
revenue.  The  ordinance  in  question  was  enacted  by  the  mayor 
and  council  of  Los  Angeles  in  the  exercise  of  the  power  to 
license  for  revenue,  conferred  by  the  city  charter,  and  we 
see  no  reason  to  question  its  validity,  if  the  power  of  the 
municipality  to  license  for  revenue  purposes  has  not  been 
taken  away  by  the  legislature  of  the  state.  The  state  legis- 
lature in  1901  added  a  new  section  to  the  Political  Code, 
providing  that  **  Boards  of  supervisors  of  the  counties  of  the 
state,  and  the  legislative  bodies  of  the  incorporated  cities 
and  towns  therein,  shall,  in  the  exercise  of  their  police  powers, 
and  for  the  purpose  of  regulation,  as  herein  provided,  and 
not  otherwise,  have  power  to  license  all  and  every  kind  of 
business  not  prohibited  by  law/'  etc.     (PoL  Code,  sec.  3366.) 


128  Am.  Bep.  642, 


Nov.  1903.]  Ex  Pabtb  Braun.  207 

The  act  adding  this  section  to  the  Political  Code  has  been  held 
to  be  constitutional,  and  in  a  case  wherein  this  court  held 
that  the  section  abrogated  the  power  of  county  boards  of 
supervisors  to  issue  licenses  for  revenue  purposes,  speaking 
through  Mr.  Justice  Oaroutte,  it  said:  '* Every  feature  of 
this  act  of  1901  indicates  a  plain  purpose  upon  the  part  of  the 
legislature  to  restrict  the  licensing  power  of  boards  of  super- 
visors and  city  coiincils  to  matters  of  regulation  alone."  {Ex 
parte  Pfirrmann,  134  Cal.  143,  148.)  That  the  power  of 
municipalities  incorporated  under  the  (General  Llunicipal  Cor- 
poration Act  to  impose  a  license-tax  for  revenue  was  abro- 
gated by  such  section  3366  was  held  in  City  of  Sanara  v. 
Curtin,  137  Cal.  583,  and  Town  of  Santa  Monica  v.  Quid- 
inger,  137  Cal.  658.  Section  3366  of  the  Political  Code,  en- 
acted in  1901,  is  unquestionably  a  general  law,  and  operative 
so  far  as  the  legislature  had  tilie  power  to  make  it  so,  upon 
every  county  and  municipality  within  the  state.  It  is  con- 
tended by  respondent  that  the  state  legislature  could  not  de- 
prive a  municipality,  existing  under  a  freeholders'  charter, 
of  the  power  conferred  by  such  charter  to  impose  a  license-tax 
for  revenue  purposes.  It  is  admitted  that  under  the  provi- 
sions of  section  6  of  article  XI  of  the  constitution,  as  amended 
in  1896,  aU  cities  and  towns  and  charters  thereof  framed 
or  adopted  by  authority  of  the  constitution,  are  subject  to 
sx.(\  controlled  by  general  laws,  ** except  in  municipal  affairs." 
But  it  is  contended  that  the  collection  of  a  license-tax  for 
revenue  is,  under  the  provisions  of  the  Los  Angeles  charter, 
a  **  municipal  aflfair,**  and  that,  therefore,  the  charter  pro- 
visions are  paramount.  This  contention  presents  the  real 
question  in  the  case.  Admittedly,  the  provisions  of  a  charter 
framed  under  and  in  accordance  with  the  provisions  of  sec- 
tion 8  of  article  XI  of  the  constitution,  and  approved  by  the 
legislature  as  therein  provided,  are,  by  virtue  of  the  amend- 
ment of  1896  to  section  6  of  article  XI  of  the  constitution, 
so  far  as  ^'municipal  affairs''  are  concerned,  supreme  and 
beyond  the  reach  of  legislative  enactment. 

It  is  contended  at  the  outset  by  petitioner  that  this  question 
was  necessarily  involved  in  the  cases  of  City  of  Sonora  v. 
Curtin,  137  Cal.  583,  and  Town  of  Santa  Monica  v.  Quid- 
inger,  137  Cal.  658,  as  section  6  of  article  XI  of  the  constitu- 
tion makes  no  distinction  in  this  respect  between  dties  and 
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towns  incorporated  under  the  General  Municipal  Corporation 
Act  and  those  operating  under  freeholders'  charters.  It  is, 
however,  manifest  that  there  is  a  distinction  between  these 
two  classes,  and  that  the  constitutional  amendment  of  1896 
to  such  section  in  no  wise  affects  cities  and  towns  incorporated 
under  the  General  Municipal  Corporation  Act  Such  cities 
and  towns  were  created  under  general  lawB,  which  general 
laws  maj  at  any  time  be  altered,  amended,  or  repealed  by  the 
legislature,  and  the  amendment  of  1896  has  not  in  the  slight- 
est degree  impaired  the  power  of  the  legislature  in  this  re- 
spect. The  only  limitation  on  the  power  of  the  legislature  in 
regard  to  such  cities  and  towns  is,  that  it  must  not  enact 
''special  laws"  in  regard  thereto.  They  have  always  been 
and  still  are  subject  to  and  controlled  by  general  laws  in 
municipal  affairs.  This  distinction  was  recognized  in  Morton 
V.  Broderick,  118  Cal.  474,  where  the  court,  through  Mr. 
Justice  Henshaw,  after  stating  the  reason  for  the  amendment 
as  follows:  ''It  had  been  believed  by  the  legislature  and  by 
the  people  that  it  would  be  wiser  to  relieve  charters  of  cities 
from  the  operation  of  general  laws  affecting  municipal  affairs, 
lest  otherwise  there  would  be  danger  of  the  charter  provi- 
sions being  entirely  frittered  away,"  said:  *' Under  the  con- 
stitutional amendment  such  acts"  (speaking  of  an  act  held 
by  the  court  to  deal  with  municipal  affairs).  *'now  apply 
only  to  cities  .  .  .  which  have  organized  under  the  general 
scheme  embraced  in  the  Municipal  Corporation  Act."  The 
Sonora  and  Santa  Monica  cases  did  not,  therefore,  involve 
the  question  here  presented. 

The  meaning  of  the  term  ''municipal  affairs,"  as  these 
words  are  used  in  the  constitutional  amendment  of  1896,  has 
been  considered  in  several  decisions  of  this  court.  In  dis- 
cussing the  effect  of  this  amendment,  this  court  has  always 
recognized  the  reason  that  impelled  its  adoption.  After  much 
public  discussion,  and  upon  an  exhaustive  consideration  of 
the  question,  it  had  been  decided  by  this  court  that  the  legis- 
lature, prior  to  this  amendment,  had  power,  by  general  laws, 
to  supersede,  or  take  away,  without  the  consent  of  the  muni- 
cipality, the  powers  conferred  upon  it  by  a  special  charter. 
{Thomason  v.  Ashworth,  73  Cal.  73;  People  v.  Henshaw, 
76  Cal.  436;  Davies  v.  Los  Angeles,  86  Cal.  37.)  These  de- 
cisions had  demonstrated  that  the  power  given  hy  the  oonsti- 
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tntion  to  cities  to  frame  charters  for  their  own  goyemment 
for  the  purpose,  as  was  said  in  People  v.  Hoge,  65  Cal.  612, 
618,  of  emancipating  them  from  the  authority  and  control 
formerly  exercised  over  them  by  the  legislature  in  municipal 
matters,  were  unavailing  if  such  charters  could  at  once  be 
superseded  by  any  general  legislative  enactment.  Under 
these  circumstances,  the  section  of  the  constitution  providing 
that  all  cities  and  towns  and  the  charters  thereof  should  be 
subject  to  and  controlled  by  general  laws  was  amended  by  the 
addition  of  the  words  *' except  in  municipal  affairs."  What- 
ever conflict  may  be  found  in  the  opinions  of  this  court  as  to 
the  precise  meaning  of  the  term,  it  has  always  been  conceded 
by  all  the  justices  that  the  object  of  the  amendment  was  to 
secure  to  the  municipality  that  had,  under  the  provisions  of 
the  constitution,  adopted  a  charter  for  its  own  government, 
the  maintenance  of  its  charter  provisions  in  municipal  mat- 
ters, and  to  deprive  the  legislature  of  the  power,  by  laws 
general  in  form,  to  interfere  in  the  government  and  manage- 
ment of  the  municipality.  It  was  enacted  upon  the  principle, 
as  stated  by  Mr.  Justice  Garoutte  in  Fragley  v.  Phelan,  126 
Cal.  383,  387,  **that  the  municipality  itself  knew  better  what 
it  wanted  and  needed  than  did  the  state  at  large,  and  to  give 
that  municipality  the  exclusive  privilege  and  right  to  enact 
direct  legislation  which  would  carry  out  and  satisfy  its  wants 
and  needs."  The  words  used  in  the  amendment  are  words 
of  wide  import,  broad  enough  to  include  all  powers  appro- 
priate for  a  municipality  to  possess  and  actually  conferred 
upon  it  by  the  sovereign  power.  The  collection  of  a  license- 
tax  for  revenue  purposes  is  a  well-recognized  exercise  of  the 
taxing  power.  (See  People  v.  Martin,  60  Cal.  153.)  That 
the  power  of  taxation  is  a  power  appropriate  for  a  munici- 
pality to  possess  is  too  obvious  to  merit  discussion.  As  was 
said  by  Mr.  Justice  Field  in  United  States  v.  New  Orleans, 
98  U.  S.  381,  **A  municipality  without  the  power  of  taxation 
would  be  a  body  without  life,  incapable  of  acting,  and  serving 
no  useful  purpose."  It  was  further  said  in  that  case  that: 
**When  such  a  corporation  is  created,  the  power  of  taxation 
is  vested  in  it,  as  an  essential  attribute,  for  all  the  purposes 
of  its  existence,  unless  its  exercise  be  in  express  terms  pro- 
hibited. For  the  accomplishment  of  these  purposes,  its  author- 
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ities,  however  limited  the  corporation,  most  have  power  to 
raise  money  and  control  its  expenditure."  When  the  power 
to  impose  taxes  is  conferred  upon  a  municipality  to  enable  it 
to  raise  the  money  essential  for  the  purposes  for  which  it  is 
created,  that  power  necessarily  becomes  a  municipal  affair. 
As  was  said  of  other  powers  and  duties  in  People  ▼.  WxUiam^ 
son,  135  Cal.  415:  ''They  are  peculiarly  for  the  inhabitants 
of  the  city,  and  not  directly  for  the  benefit  of  any  one  else." 
It  is  confined  in  operation  to  the  city  of  Los  Angeles,  and 
affects  none  but  its  citizens  and  taxpayers  and  those  doing 
business  within  its  limits.  Without  it,  the  municipality  can- 
not exist,  and  the  municipality  alone  is  directly  concerned  in 
its  preservation.  That  taxation  for  municipdl  purposes, 
whether  by  assessments  upon  property  or  a  tax  upon  business, 
is  a  purely  municipal  matter,  is  expressly  recognized  by  sec- 
tion 10  of  article  XI  of  the  constitution,  which  prohibits  the 
legislature  from  imposing  taxes  upon  municipal  corporations, 
or  the  inhabitants  or  property  thereof,  for  municipal  pur- 
poses, and  provides  that  the  legislature  may  vest  in  the  cor- 
porate authorities  thereof,  the  power  to  assess  and  collect 
taxes  for  such  purposes.  It  was  said  in  City  and  County  of 
San  Francisco  v.  Liverpool,  L.  and  0.  Ins.  Co,,  74  Cal.  113, 
124,^  that  the  purpose  of  this  section  is  to  relegate  to  the  local 
boards  the  whole  subject  of  county  and  municipal  taxes  for 
local  purposes,  and  that  the  legislature  has  no  power  to  im> 
pose  any  tax  whatever  within  those  territories  for  local 
purposes.  It  was  further  said  therein,  speaking  of  a  tax  at- 
tempted to  be  imposed  on  insurance  companies  by  the  legis- 
lature for  the  benefit  of  fire  departments  of  counties  and 
cities  and  counties,  which  was  held  to  be  clearly  a  municipal 
purpose,  that  the  fact  that  the  state  at  large  has  an  interest  in 
the  efficiency  of  the  departments  does  not  render  the  end  any 
less  a  municipal  one.  The  court  said  also:  ''The  people  of 
the  state  have  such  an  interest  in  all  the  police  powers  granted 
to  these  municipalities.  And,  even  if  the  state  may  exercise 
a  concurrent  supervision  over  a  subject,  still,  so  far  as  actu- 
ally controlled  by  the  local  board,  it  is  a  matter  of  municipal 
concern."     (See,  also,  People  v.  Martin,  60  Cal.  153.)     The 
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caae  of  Alexander  v.  City  of  Elizabeth,  56  N.  J.  L.  71,  is  in 
point  upon  this  question  of  municipal  affairs.  The  constitu- 
tion of  New  Jersey  proyided  that  the  legislature  should  not 
pass  private,  local,  or  special  laws  regulating  the  internal 
affairs  of  towns  and  counties.  The  legislature  by  special  act 
attempted  to  provide  for  the  licensing  and  regulating  of  race- 
courses by  municipal  authorities,  and  it  was  held  that  while, 
primarily,  racing  within  the  state  was  not  a  question  which 
concerned  the  internal  affairs  of  towns  and  counties,  ''a 
statute  which  confers  powers  upon  the  municipality  to  re- 
strict, limit,  or  extend  racing  is  a  statute  which  does  undoubt- 
edly affect  the  internal  affairs  of  such  towns  within  the 
meaning  of  the  constitution."  The  court  further  said:  ''It 
becomes  a  matter  of  the  internal  regulation  of  the  affairs  of 
the  municipality  by  force  of  the  statute,  and  it  cannot  be 
claimed,  so  far  as  the  statute  is  concerned,  to  be  a  question 
any  longer  of  state  policy,  but  a  matter  concerning  the  in- 
ternal affairs  of  the  municipality  to  which  it  applies.  It  be- 
comes the  power  of  the  municipality."  It  is  of  course  true 
that  the  local  power  of  taxation,  like  all  other  local  powers, 
must  have  its  origin  in  a  grant  by  the  state,  and  that  it  may 
at  aU  times  be  controlled  by  the  sovereign  power.  But  it  does 
not  follow  that  the  legislative  department  of  the  state  may 
so  control  it.  In  the  absence  of  constitutional  provisions  re- 
lating to  the  subject,  the  legislative  department  would  neces- 
sarily have  unlimited  sway,  and  could,  for  the  state,  confer, 
modify,  or  withdraw  the  power  and  prescribe  such  regulations 
as  it  saw  fit  for  its  exercise.  The  state  constitution  is,  how- 
ever, the  highest  expression  of  the  will  of  the  people  of  the 
state,  and  so  far  as  it  speaks,  represents  the  state.  So,  where, 
as  here,  a  power  is  given  in  the  constitutional  method  by  spe- 
cial charter,  and  not  by  direct  legislative  enactment,  it  can  be 
withdrawn  only  by  amendment  to  the  charter  in  the  manner 
provided  by  the  constitution.  It  is  only  when  local  power  is 
not  conferred  by  the  state  constitution,  that  legislative  enact- 
ment is  essential  to  its  existence  (Cooley  on  Taxation,  678), 
or  is  of  adequate  force  to  withdraw  it. 

The  power  of  cities  operating  under  freeholders'  charters 
to  raise  money  by  taxation  for  municipal  purposes  does  not 
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find  its  source  in  any  grant  by  the  legislature.  There  is  no 
enactment  of  the  l^^ature  purporting  to  yest  such  authority 
in  such  cities.  Such  power  has  been  directly  granted  by  the 
people  of  the  state  by  the  provisions  of  the  state  constitution. 
It  was  held  by  this  court  in  Security  Savings  Bank  etc,  Co. 
V.  Hinton,  97  Cal.  214,  where  the  question  was  directly  in- 
▼olyed,  that  the  authority  given  by  the  constitution  to  certain 
eities  to  frame  and  adopt  ''a  charter  for  its  own  govermnent*' 
which  ''shall  become  the  organic  law  thereof"  is  comprehen- 
sive enough  to  authorize  a  provision  such  as  that  contained 
in  the  charter  of  the  city  of  Los  Angeles  providing  for  taxa- 
tion for  municipal  purposes.  It  is  true  that  the  particular 
provision  of  the  charter  there  involved  was  that  relating  to 
taxation  on  real  and  personal  property,  but  that  is  immaterial 
to  the  particular  question  under  discussion.  There  was  at  the 
time  of  the  adoption  of  the  charter  no  general  law  of  the 
state  prohibiting  the  imposition  of  a  license-tax  for  revenue, 
and  the  same  constitutional  authority  that  sanctioned  the 
provision  for  a  property  tax  authorized  the  provisions  for  the 
revenue  license,  a  method  of  raising  money  for  local  purposes 
then  obtaining  generally  in  the  counties  and  cities  of  the 
state.  Those  provisions  when  legally  incorporated  in  the 
charter  constituted  a  grant  from  the  state  of  the  power  to  im- 
pose a  license-tax  for  revenue  purposes.  This  power,  being 
so  granted  by  the  state  to  the  municipality  for  municipal 
purposes,  became  a  ''municipal  affair"  of  the  city  of  Los 
Angeles  within  the  meaning  of  those  words  as  used  in  the 
eonstitution,  and  the  legislature  was  without  authority  to 
withdraw  or  modify  such  power.  There  is  absolutely  no  basis 
for  the  argument  of  counsel  for  petitioner  that  the  amend- 
ment does  not  cover  cases  where  the  legislature  by  general 
laws  withdraws  powers  from  or  grants  powers  to  a  munici- 
pality. If  the  local  governmental  powers  bestowed  by  the 
eonstitution  through  the  charter  may  be  taken  away  by  the 
legislature,  it  will  readily  be  seen  that  the  amendment  of  1896 
has  accomplished  nothing.  It  has  already  been  attempted  to 
be  shown  that  when  a  power  is  conferred  upon  a  municipality 
for  municipal  purposes  that  power  becomes  a  municipal  affair. 
As  was  said  by  the  supreme  court  of  New  Jersey  in  Sutterly 
y.  Camden  Common  Pleas,  41  N.  J.  L.  495,  "To  repeal  a 
section  of  the  city  eharter  which  eonfers  some  power  of 
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government,  or  one  restraining  or  limiting  the  exercise  of 
some  other,  may  be  as  effectual  an  interference  with  and 
regulation  of  its  internal  affairs  as  a  law  setting  up  within  the 
municipality  some  new  adjunct  to  the  local  government,  or 
one  which  introduces  radical  change  in  the  instruments  and 
methods  of  administration." 

We  have  carefully  examined  the  decisions  of  this  court  up- 
on this  question  of  ''municipal  affairs,"  and  find  nothing 
therein  inconsistent  with  the  views  herein  expressed.  Ex 
parte  Pfirrmann,  134  Cal.  143,  dealt  solely  with  the  rights  of 
counties  to  collect  such  a  tax,  and  what  is  said  therein  as  to 
the  right  of  the  legislature  to  say  in  what  manner  the  taxing 
power  granted  by  it  shall  be  exercised  has  reference  only  to 
counties  and  such  cities  and  towns  as  derive  their  power  from 
the  legislature. 

Our  conclusions  are,  theref ore,  that  the  power  to  collect  a 
license-tax  for  revenue  purposes  was  actually  conferred  upon 
the  city  of  Los  Angeles  for  municipal  purposes  by  the  charter 
framed  for  its  government,  under  the  provisions  of  section 
8  of  article  XI  of  the  constitution,  and  that  such  power  is  a 
''municipal  affair"  within  the  meaning  of  those  words  as 
used  in  section  6  of  article  XI  of  the  constitution,  and  cannot 
be  withdrawn  or  abrogated  by  the  legislature.  Section  3366 
of  the  Political  Code  is  therefore  inapplicable  to  that  city. 

It  follows  that  the  writ  issued  must  be  discharged  and  the 
petitioner  remanded,  and  it  is  so  ordered. 

Shaw,  J.y  and  Henshaw,  J.,  concurred. 

McFABLAND,  J.,  concurring. — ^I  concur  in  the  judg- 
ment remanding  the  petitioner  and  discharging  the  writ,  and 
in  most  that  is  said  in  the  opinion  of  Mr.  Justice  Angellotti. 
I  am  reluctantly  constrained  to  conclude  that,  by  the  amend- 
ment to  the  constitution  in  question,  the  people  of  the  state, 
moved  by  a  temporary  impulse  (not  yet  entirely  abated)  to 
carry  the  notion  of  what  is  called  '* local  self-government"  tj 
extremes,  have  taken  away  from  the  state  an  important  part  of 
that  peculiar  attribute  of  sovereignty,  the  taxing  power,  and 
given  it  to  all  the  municipalities,  great  and  small,  which  are 
now  organized,  or  which  may  be  hereafter  organized,  under 
freeholders'  charters.    It  is  difficult  to  realize  that  the  people 
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of  the  state,  through  their  legislature,  have  no  longer  the 
power  to  say  that  a  license-tax — a  tax  upon  the  right  to  do 
business,  a  tax  upon  capacity — is  unjust,  unequal,  and  op- 
pressive, and  should  not  be  tolerated  anyi«?here  within  the 
state ;  but  we  think  that  such  is  now  the  law. 

1.  Section  13  of  article  II  of  the  charter  of  Los  Angeles, 
construing  all  its  language  together,  clearly,  it  seems  to  me, 
gives  power  to  the  city  to  license  for  revenue. 

2.  The  section  of  the  constitution  in  question  uses  the  loose, 
indelinable,  wild  words,  ''municipal  affairs,"  and  imposes 
upon  the  courts  the  almost  impossible  duty  of  saying  what 
they  mean.  This  court  has  not  undertaken,  and  probably  will 
not  undertake,  to  give  a  general  definition  of  the  words,  so  as 
to  bring  all  future  cases  within  the  two  categories  of  what  is 
and  what  is  not  a  municipal  affair.  A  few  cases  involvinv; 
the  question  have  arisen,  and  in  each  of  such  cases  the  court 
has  merely  determined,  as  it  was  compelled  to  determine, 
whether  the  thing  there  involved  was  or  was  not  within  the 
indeterminate  constitutional  words.  And,  no  doubt,  in  the 
future  each  case  involving  the  question  will  be  decided  on  its 
own  facts,  without  an  attempt  at  generalization.  Now,  in  the 
case  at  bar,  the  city  having  the  power  to  impose  license  taxes 
for  revenue,  and  the  taxes  having  been  levied  for  the  support 
of  a  municipal  government,  and  the  ordinance  applying  only 
to  the  territory  of  the  city  and  the  inhabitants  thereof,  and 
no  other  person  being  affected  thereby,  1  cannot  see  how  to 
hold  that  the  matter  is  not  a  municipal  affair,  and  am  driven 
to  the  conclusion  that  it  would  be  an  usurpation  of  power 
lo  so  hold.  Of  course,  whether  or  not  the  people  of  the  state 
were  wise  in  thus  yielding  up  so  important  a  power  is  not  a 
judicial  question. 

Van  Dyke,  J.,  being  disqualified,  did  not  participate. 

BEATTY,  C.  J.,  dissenting. — I  dissent.  The  decision  of 'he 
court  is  rested,  and  necessarily  depends,  upon  the  construc- 
tion given  to  the  phrase  ** municipal  affairs,"  which  by  the 
amendment  of  1896  was  added  to  section  6  of  article  XI  ot 
the  constitution.  That  construction  is  thus  stated  in  the 
principal  opinion:  **When  a  power  is  conferred  upon  a  muni- 
cipality for  municipal  purposes,  that  power  becomes  a  munid- 
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pal  affair."  It  is  to  be  observed  of  this  construction  that 
until  it  can  be  shown  that  any  power  is  ever  conferred  upon, 
or  exercised  by,  a  municipality  for  other  than  municipal  pur- 
poses the  definition  of  a  municipal  affair  gains  nothing  in 
point  of  clarity  or  precision  by  the  inclusion  of  the  words 
**for  municipal  purposes."  We  have  no  concern  with  powers 
that  cannot  be  exercised,  and  since  the  powers  of  a  munici- 
pality, if  exercised  at  all,  must  be  exercised  exclusively  **for 
municipal  purposes,"  these  words  do  not  qualify  the  rest  of 
the  definition.  With  or  without  them,  it  means  the  same 
thing, — ^viz.,  that  a  power  once  conferred  upon  a  municipality 
becomes,  ipso  facto,  a  municipal  affair  within  the  meaning  of 
this  section  of  the  constitution,  and  is  for  all  future  time 
exempt  from  any  control  by  act  of  the  legislature,  no  matter 
how  general  in  its  intended  operation  upon  all  persons  in 
every  part  of  the  state. 

The  conclusion  which  results  from  this  view  is  aptly  stat  id 
in  the  concurring  opinion  of  Justice  McFarland,  who  is  **  re- 
luctantly constrained  to  conclude  that,  by  the  amendment  of 
the  constitution  in  question,  the  people  of  the  state,  moved  by 
temporary  impulse  (not  yet  entirely  abated)  to  carry  the  no- 
tion of  what  is  called  'local  self-government'  to  extremes,  have 
taken  away  from  the  state  an  important  part  of  that  popular 
attribute  of  sovereignty,  the  taxing  power,  and  given  it  to  all 
the  municipalities,  great  and  small,  which  are  now  organized, 
or  which  may  be  hereafter  organized,  under  freeholders*  char- 
ters. It  is  difficult  to  realize  that  the  people  of  the  state, 
through  their  legislature,  have  no  longer  the  power  to  say 
that  a  license-tax — a  tax  upon  the  right  to  do  business,  a  tax 
upon  capacity — is  unjust,  unequal,  and  oppressive,  and 
should  not  be  tolerated  anywhere  within  the  state;  but  we 
think  that  such  is  now  the  law."  I  should  arrive  at  the  same 
conclusion  with  the  same  reluctance  if  I  felt  constrained  tx> 
adopt  it.  But  I  do  not.  The  sole  purpose  of  the  amendment 
to  section  6  of  article  XI  of  the  constitution  was  to  restore  to 
the  fundamental  law  what  had  been  construed  out  of  it  by 
this  court  in  a  series  of  decisions  of  which  Thomason  v.  Ash- 
worth,  73  Cal.  73,  is  the  most  conspicuous  example.  By  that 
section  the  legislature  had  been  prohibited  from  creating 
municipal  corporations,  as  they  had  theretofore  been  creat  v| 
by  special  laws.    In  place  of  such  special  laws  they  were 


216  Ex  Pabtb  Bbaun.  [141  CaL 

eonmianded  to  proyide  for  the  incorporation  and  organization 
of  cities  and  towns  by  general  laws.  It  was  provided,  further, 
that  cities  and  towns  theretofore  oiganized  (under  special 
charters)  might  reorganize  tinder  such  general  laws  whenever 
a  majority  of  their  electors  so  decided,  and  that  all  cities  and 
towns  theretofore  organized  (by  special  laws)  or  thereafter  to 
be  organized  (under  the  general  incorporation  laws  or  through 
the  action  of  a  board  of  freeholders),  and  all  charters  thereof, 
should  be  controlled  by  and  subject  to  general  laws.  From  the 
most  casual  reading  of  the  section  it  was  plain  that,  unless 
the  frames  of  the  constitution  intended  to  contradict  them- 
selves  in  the  short  space  of  a  dozen  lines,  they  did  not  mean 
to  include  among  the  general  laws  which  would  control  the 
provisions  of  special  charters  the  general  laws  for  the  incor- 
poration and  organization  of  municipal  incorporations.  It 
was  accordingly  held,  in  a  maturely  considered  case  decided 
shortly  after  the  new  constitution  took  effect,  that  the  Con- 
solidation Act,  which  constituted  the  charter  of  San  Fran- 
cisco, was  not  superseded  or  controlled  by  what  was  known  as 
the  McClure  charter.  (Desmond  v.  Dunn,  55  Cal.  242.)  I 
am  not  aware  that  the  soundness  of  that  decision  has  ever 
been  directly  impeached,  and  certainly  it  is  not  to  be  ques- 
tioned at  the  present  day.  Nevertheless,  the  court  in 
Thomason  v.  Ashworih,  73  Cal.  73,  by  a  bare  majority,  held 
that  the  charter  of  San  Francisco,  and  every  special  charter 
granted  by  the  state,  was  controlled  by  the  Street  Improve- 
ment Law,  and  this  notwithstanding  the  dissenting  opinion 
of  Justice  McBanstry, — concurred  in  by  Justice  Sharpstein, 
— in  which  it  was  demonstrated  with  irresistible  logic  that 
the  Street  Improvement  Act,  which  had  no  operation  or  appli- 
cation outside  of  incorporated  cities  and  towns,  was  nothing 
but  a  part  of,  or  an  amendment  to,  the  general  law  for  the 
incorporation  of  cities  and  towns,  which  it  had  been  there- 
tofore decided,  in  accordance  with  the  plain  intent  of  the 
constitution,  would  not  control  special  charters.  The  result 
of  this  decision  was  to  leave  the  legislature  free  to  override 
ad  libitum  the  provisions  of  all  special  charters  by  the  simple 
device  of  enacting  statutes  which  were  general  in  no  other 
sense  than  that  they  applied  generally  to  all  municipal  cor* 
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porations,  and  which  were  not  a  part  of  the  Municipal  In- 
corporation Law  only  because  they  omitted  to  so  style  them- 
selves in  their  titles. 

This  was  the  mischief,  and  the  whole  mischief,  which  the 
people  intended  to  remedy  when  they  inserted  in  the  consti- 
tution the  ambiguous  and  ill-chosen  phrase  "except  in  muni- 
cipal affairs."  Their  desire  was,  as  above  stated,  to  put 
back  into  the  constitution  what  had  been  construed  out  of  it 
in  Thamason  v.  Ashworth,  73  Cal.  73,  and  People  v.  Henshaw, 
76  Cal.  436.  The  change  was  made  for  the  behoof  of  the  citi- 
zens of  San  Francisco  and  other  specially  chartered  cities  and 
towns  in  order  to  exempt  them  from  interference  in  their  local 
affairs  by  the  enactment  of  laws  binding  upon  them,  but  not 
binding  upon  the  people  of  the  state  at  large.  They  had  no 
intention  and  no  wish  in  extending  this  reasonable  guaranty 
of  self-government  to  the  citizens  of  specially  chartered  cities 
and  towns,  to  go  to  the  extreme  length  of  exempting  them 
from  the  authority  of  the  legislature  in  matters  of  general 
state  policy  susceptible  of  regulation  by  laws  operating  uni- 
formly throughout  the  state  upon  all  persons  similarly  situ- 
ated, whether  the  inhabitants  of  incorporated  cities  or  not 
If  this  view  be  correct  it  indicates  the  correct  construction 
of  the  words  "municipal  affairs."  They  stand  in  contradis- 
tinction to  "state  affairs,"  and  whenever  a  matter  is  found 
susceptible  of  general  regulation  by  a  law  which  binds  all  the 
people  of  the  state,  and  when  it  is  so  regulated,  it  ceases 
from  that  time  to  be,  although  before  it  may  have  been,  a 
municipal  affair. 

It  is  thought  to  be  a  conclusive  argument  against  this  view 
that  it  involves  the  possible  extinguishment  of  all  municipal 
privileges ;  for  it  is  said  if  the  legislature  by  exempting  what 
was  formerly  a  subject  of  taxation  by  a  general  law  can 
invalidate  local  ordinances  imposing  taxes  on  the  subject  so 
exempted,  they  could  invalidate  all  local  regulations  touching 
matters  universally  conceded  to  be  of  peculiar  municipal  con- 
cern. The  validity  of  this  argument  depends  upon  the  as- 
sumption either  that  the  legislature  can  regulate  all  such 
matters  by  general  laws  uniformly  operating  throughout  the 
state,  or  that,  while  that  is  impossible,  they  will  pass  laws 
which  in  terms  purport  to  make  such  general  regulations, 
although  they  are  in  fact  impracticable  or  oppressive.    The 
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argument  that  because  power  may  be  abused  therefore  it 
cannot  exist  is  one  that  has  been  repudiated  by  this  and  all 
other  courts  times  without  number,  and  it  is  not  to  be  sup- 
posed that  because  the  legislature  may  enact  oppressive  and 
unreasonable  general  laws  it  has  no  power  so  to  legislate. 
It  unquestionably  has  the  power,  and  the  only  remedy  for  its 
abuse  is  the  ballot-box.  Ordinarily,  this  is  a  fairly  effective 
remedy,  and  at  all  events  it  is  no  help  to  the  construction  of 
a  doubtful  clause  of  the  constitution  to  say  that  if  it  is  con- 
strued in  a  particular  way  the  legislature  may  do  something 
absurd  and  unheard  of.  The  alternative  assumption  that  all 
matters  now  regarded  as  peculiarly  the  subject  of  local  regu- 
lation under  the  powers  conferred  by  special  charters  may 
in  course  of  time  be  fonnd  susceptible  of  reasonable  and 
proper  regulation  by  general  laws  operative  on  the  same  sub- 
ject throughout  the  state  is  opposed  to  all  experience  and 
all  probability;  but  conceding  that  it  might  be  so,  the  only 
result  would  be,  that  as  such  legislation  was  discovered  to 
be  possible  with  respect  to  one  matter  after  another  now 
deemed  a  municipal  affair,  we  should  simply  find  ourselves 
governed  throughout  the  state  by  good  general  regulations, 
instead  of  good  special  regulations  in  particular  localities. 
Such  a  prospect  should  have  no  terrors  for  any  one  imbued 
with  the  spirit  of  a  constitution  which  above  all  other  things 
insists  upon  general  laws  wherever  they  can  be  made  appli- 
cable, and  requires  all  laws  of  a  general  nature  to  have  a 
uniform  operation.  It  is  this  pervading  spirit  of  the  constitu- 
tion which  demands  that  acts  of  the  legislature  establishing 
and  defining  the  general  policy  of  the  state  with  respect  to 
such  a  matter  as  subjects  of  taxation,  should  be  supreme  over 
all  local  regulations,  and  that  such  a  subject  so  regulated 
should  pass  from  the  category  of  ''municipal  affairs." 

But  whatever  may  be  thought  of  these  views  it  is  at  least 
certain  that  there  must  be  some  criterion  other  than  the  mere 
fact  of  its  inclusion  in  a  charter  by  which  to  determine 
whether  a  particular  provision  is  a  municipal  affair.  If  the 
mere  fact  that  a  provision  is  in  a  charter  (necessarily  for 
municipal  purposes)  stamps  it  as  a  municipal  affair,  there  is 
nothing  left  for  that  clause  of  the  constitution  to  operate 
upon  which  plainly  declares  that  except  in  municipal  affairs 
the  provisions  of  all  charters  are  controlled  by  general  laws. 
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It  is  said  in  the  principal  opinion  that  a  contention  of 
counsel  similar  to  that  which  I  have  endeavored  to  enforce 
would  deprive  the  amendment  of  1896  of  any  meaninor  or 
effect  whatever.  It  seems  to  me  to  be  giving  the  amendment 
a  very  potent  and  beneficial  effect  to  hold  that  it  prevents  the 
le^rislature  from  impairing  the  provisions  of  special  charters 
by  laws  like  the  Vrooman  Act,  which  apply  only  to  munici- 
pal corporations,  and  which  are  in  substance  mere  amend- 
ments to  the  Municipal  Corporation  Act.  This  was  the  ef- 
fect which  Justice  McKinstry  strove  to  give  to  the  original 
section,  and  this  is  the  effect  which  the  court  refused  to  give 
it.  To  reverse  that  ruling,  and  restore  the  constitution  to 
what  it  was  intended  to  be,  is  something  achieved,  so  that  to 
give  the  amendment  some  effect  it  is  not  necessary  to  go  to 
the  extreme  of  holding  that  it  has  rendered  local  charters 
supreme  over  laws  that  are  general  in  the  broadest  sense  of 
the  word.  The  legislature  has,  in  effect,  declared  that  no 
man  in  the  state,  in  city  or  county,  shall  be  taxed  upon  his 
occupation.  If  this  is  a  just  principle  of  taxation, — and  of 
that  the  legislature  is  the  final  judge, — it  holds  good  in  cities 
as  in  counties,  each  of  which  requires  local  revenues  for  local 
purposes,  and  since  the  law  is  equally  applicable  to  all  the 
people,  and  was  designed  for  all,  it  should  bind  all  alike. 

Lorigan,  J.,  eoncurred  in  the  dissenting  opinion. 

Rehearing  denied. 
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[S.  p.  No.  8777.    In  Bank.— November  80,  1903.] 

HBRVBY  LINDLEY,  and  POKEGAMA  SUGAE  PINE 
LUMBER  COMPANY,  Petitioners,  v.  SXJPERIOR 
COURT  OF  SISKIYOU  COUNTY,  Rapondents. 

Pbohibition — Tbial  or  Gauss — Jurisdiction — Bxiodt  bt  Afpial. — 
This  court  will  not  sustain  a  writ  of  prohibition  to  prevent  the  sa* 
perior  court  from  trying  a  case  before  it,  for  alleged  want  of  juris- 
diction, there  being  a  remedy  by  appeal.    It  is  not  a  suiBcieiit 
ground  for  the  writ  that  the  trial  will  be  expensive  and  troublesome. 

PETITION  for  Writ  of  Prohibition  to  the  Superior  Court 
of  Siskiyou  County.    J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  S.  Pillsbury,  J.  F.  Farraher,  and  Pillsbury,  Madison  & 
Sutro,  for  Petitioners. 

The  petitioners  were  entitled  to  have  the  action  dismissed 
and  prohibition  will  lie  to  prevent  a  trial  of  it  {Keystone 
Driller  Co.  v.  Superior  Court,  138  Cal.  738;  White  v.  Super- 
xor  Court,  126  Cal.  245;  Uodoc  Land  etc.  Co.  v.  Superior 
Court,  128  Cal.  255 ;  Hopkins  v.  Superior  Court,  136  CaL  552 ; 
Anderson  v.  Superior  Court,  122  Cal.  216 ;  Siebe  v.  Superior 
Court,  114  Cal.  551.) 

THE  COURT.— The  petition  in  this  case  is  for  a  writ  pro- 
hibiting the  superior  court  from  proceeding  to  the  trial  of  an 
action  in  which  the  petitioner  is  a  defendant  If,  as  con- 
tended, the  superior  court  is  without  jurisdiction,  there  is 
of  course  a  remedy  by  appeal  for  any  adverse  judgment  af- 
fecting petitioner,  and  it  is  not  sufficient  ground  for  inter- 
fering by  prohibition  that  the  trial  will  be  expensive  and 
troublesome. 

The  establishment  of  a  rule  allowing  a  resort  to  the  writ 
of  prohibition  on  that  ground  would  involve  too  serious  and 
too  frequent  interruption  to  the  business  of  the  court 

Writ  denied. 
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[L.  A.  No.  1117.    Department  Two. — ^December  1,  1903.] 

N.  BICHEY  et  al.,    Appellants,    v.    EAST    BEDLANDS 
WATEB  COIVEPANT  et  al.,  Bespondents. 

Watbs  CtoMPANT— Watkb  Oebtitigates  in  Othxb  Oompakibs — OOM- 
8TBU0TI0N  ow  Bbsolution. — A  TeBolution  of  a  water  eompany  pro- 
viding that  upon  receipt  by  it  of  one  water  eertifleate  regularly 
issued  on  stock  of  eaeh  of  two  other  water  eompaoies  named,  and 
on  payment  of  twenty  dollars,  ''one  share  of  stock  in  this  corpora- 
tion'' shall  be  issued,  ''the  ?^ter  represented  hy  the  same  to  be 
used  upon  the  land  in  East  Bedlands  of  the  person  to  whom  said 
share  is  issued,  the  water  represented  by  said  share  to  be  delivered 
at  the  highest  comer  of  the  land  whereon  the  same  is  to  be  used," 
cannot  be  otherwise  construed  than  as  meaning  that  each  share 
of  the  water  company's  stock  represented  a  proportionate  part  of 
all  the  water  of  the  company,  and  the  words  "water  represented 
by  the  same,"  must  be  regarded  as  referring,  not  to  the  shares 
turned  into  the  company,  but  to  the  share  of  stock  issued  by  it. 

Id.— OONTIEMATION   Of   CONSTEUOTION — ^LlABILITT,  EXPENSK,  AND  BeNX- 

FIT  or  Stockholders. — Such  construction  of  the  resolution  is  con- 
firmed by  the  liability  of  each  stockholder  assumed  by  the  contract 
of  subscription  for  his  proportion  of  the  debts  of  the  defendant 
corporation  and  of  the  aggregate  expenses  of  the  water  system, 
and  by  his  presumptive  right  to  a  corresponding  share  of  its  profits 
or  dividends;  and  also  by  the  fact  that  the  extra  expense  of  the 
shares  of  one  of  the  other  water  companies  was  incurred  by  all  of 
the  stockholders  of  the  defendant  company,  and  cannot  be  supposed 
to  have  been  incurred  for  the  exclusive  benefit  of  part  of  them. 

Id. — Equal  Bights  or  Stookholdebs. — In  the  absence  of  provision  to 
the  contrary  in  the  certificates  of  stock  of  a  corporation,  or  in  its 
resolutions,  by-laws,  or  charter,  or  other  writing,  the  stockholders 
are  to  be  regarded  as  equal  in  right. 

Id. — ^XJsx  or  Distinot  Water  Certdtioates  or  Distinct  Lands— Beso- 
LUTiONS — OoNTSAor  BiOHTS. — The  habitual  use  by  the  defendant 
water  company  of  the  water  certificates  acquired  from  one  of  the 
other  companies  on  lands  below  its  canal,  and  those  acquired  from 
the  other  company  at  greater  expense  on  lands  above  the  canal,  and 
the  resolutions  of  the  defendant  making  such  distinct  use  exclusive, 
cannot  preclude  stockholders  on  lands  below  the  canal,  whose  supply 
of  water  has  failed,  from  asserting  their  contract  rights  to  a  pro- 
portionate share  of  the  whole  water  owned  by  the  defendant. 
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Id. — ^Advesse  Useb — ^Estoppel. — The  use  of  the  water  delivered  to  some 
stoekholders  cannot  be  regarded  as  adverse  either  to  the  other  stock- 
holders or  to  the  company.  Nor  eoold  the  stockholders,  whose 
lands  were  below  the  canal,  have  any  right  to  complain,  so  long  as 
they  were  supplied  with  the  amount  of  water  to  which  they  were 
entitled;  and  they  are  not  estopped  by  acquiescence  from  assertion 
of  their  right  to  their  proportionate  share  of  water,  which  the  com- 
pany had  ceased  to  supply  them. 

APPEAL  from  a  jndgment  of  the  Superior  Conrt  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Otis  &  Oregg,  and  Charles  E.  Truesdell,  for  Appellants. 

Stoekholders  are  presumed  to  have  an  equality  of  right 
where  the  contrary  is  not  expressly  provided  for.  (1  Mora- 
wetz  on  Corporations,  sec.  279 ;  Taylor  on  Corporations,  sees. 
31,  32,  448,  458;  Plimpton  v,  Bigdow,  93  N.  Y.  592;  BurraU 
V.  Bushwick  R.  R.  Co.,  75  N.  T.  211-216;  Kent  v.  QuicksUver 
Mining  Co.,  78  N.  T.  159 ;  Jermain  v.  Lake  Shore  etc.  B.  R. 
Co.,  91  N.  T.  483-492;  Field  v.  Pierce,  102  Mass.  253-261; 
Fisher  v.  Essex  Bank,  5  Gray,  373-378.)  There  was  no  ad- 
verse user.     (BaU  v.  KeU,  95  CaL  606,  613.) 

Frank  W.  Burnett,  Amicus  Curias,  also  for  Appellants, 
cited  as  to  equal  rights  of  stockholders,  1  Morawetz  on  Cor- 
porations, sec  305,  and  on  the  question  of  estoppel,  Anaheim 
Water  Co.  v.  Semi-Tropie  Water  Co.,  64  CaL  185. 

E.  B.  AnnablCy  for  Respondents. 

Irrigation  rights  established  by  a  user  of  ten  years 
should  not  be  disturbed.  (Civ.  Code,  sec.  552;  Merrill  v. 
Southside  Irrigation  Co.,  112  Cal.  426.)  There  may  be  pre- 
ferred stock  in  a  corporation.  {Kent  v.  Quicksilver  Mining 
Co.,  78  N,  Y.  159.)  The  equities  of  the  case,  and  under- 
standing of  the  parties,  should  be  considered.  (1  Morawetz  on 
Corporations,  sees.  229,  232 ;  Charter  v.  San  Francisco  Sugar 
Refining  Co.,  19  Cal.  220;  Shorb  v.  Beaudry,  56  Cal.  446; 
Cornell  v.  Corbin,  64  Cal.  197;  KoU  v.  LOienthal,  81  CaL 
378;  Behlow  v,  Fischer,  102  Cal.  208.) 
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SMITH,  C. — ^Appeal  from  a  judgment  for  the  defendants 
and  from  an  order  denying  the  plaintiff's  motion  for  a  new 
triaL  The  plaintiffs  are  stockholders  of  the  defendant  cor- 
poration, which  was  organized  in  the  year  1886  for  the  pur- 
pose of  supplying  lands  of  its  stockholders  with  water.  The 
other  defendants  are  three  of  the  directors  and  the  zanjeros 
of  the  company.  The  lands  in  question  are  subdivisions  of  a 
tract  of  land  near  Bedlands,  in  the  county  of  San  Bernar- 
dino, known  as  the  ''Chicago  Colony  Tract/'  which,  it  should 
be  understood,  lies  on  a  slope  looking  to  the  north — the  high- 
est point  being  the  southeast  and  the  lowest  the  northeast 
comer.  The  tract  is  supplied  with  water  by  two  irrigating 
ditches,  of  which  the  one  runs  along  the  southern  or  upper 
boundary  of  the  tract,  the  other  across  it,  from  the  southeast 
to  the  northwest  comer.  The  latter — ^which  is  known  as  the 
Bear  Valley  ditch — divides  the  tract  into  two  nearly  equal 
portions;  the  upper  (exclusive  of  streets)  containing  two 
hundred  and  fourteen  acres,  the  lower  two  hundred  and  nine- 
teen. The  aggregate  of  four  hundred  and  thirty-three  acres 
corresponds  to  the  number  of  shares  of  stock  of  the  com- 
pany originally  issued;  which  is  all  the  stock  outstanding, 
except  ten  shares  subsequently  issued,  which  need  not  be 
further  considered.  From  the  organization  of  the  company, 
the  lands  lying  below  the  Bear  Valley  ditch  have  been  com- 
monly supplied  from  it  with  water,  and  the  lands  above  it 
from  the  upper  ditch.  Under  this  arrangement,  until  the 
year  1898,  all  the  lands  of  the  stockholders  were  sufficiently 
supplied,  but  in  that  year  the  water  in  the  Bear  Valley  ditch 
began  to  fail  and  soon  altogether  ceased.  Thereupon  the 
plaintiff,  whose  lands  lie  below  that  ditch,  demanded  of  the 
defendants  to  be  supplied  from  the  upper  ditch.  But  the 
defendant  directors,  constituting  a  majority  of  the  board,  re- 
fused and  directed  the  zanjeros  to  deliver  the  water  of  the 
upper  ditch  exclusively  to  themselves  and  other  owners  of 
lands  above  the  Bear  Valley  ditch,  whereupon  this  suit  was 
brought  to  enjoin  the  continuance  of  this  discrimination.  The 
claim  of  the  appellants  is,  that  the  stockholders  of  the  defend- 
ant corporation  are  equally  entitled  to  share  in  the  water  to 
be  distributed  as  in  other  dividends  of  the  company.  That 
of  the  respondents  is,  that  the  waters  of  the  upper  ditch  are 
appurtenant  to  the  lands  lying  above  the  Bear  Valley  ditch^ 
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and  those  of  the  latter  ditch  to  the  lands  lying  below  it— the 
defendant  company  bein^,  it  is  claimed,  a  mere  agency  of 
the  owners  of  the  lands  to  distribute  to  each  set  of  stock- 
holders the  water  to  which  they  are  severally  entitled.  The 
facts  bearing  on  these  contentions,  so  far  as  material^  are  as 
follows : — 

The  tract  of  land  supplied  with  water  by  the  defendant 
corporation  was  originally  purchased  in  the  year  1886  by  the 
Chicago  Colonization  Company,  which  is  described  by  de- 
fendants' witness  Malone  as  ''a  stock  company  organized  in 
Chicago."  This  witness  was  one  of  the  committee  sent  out  by 
the  company  which  effected  the  purchase  of  the  land  and  of 
the  water-rights  in  question.  These  water-rights  were  pur- 
chased from  one  Brown,  and  consisted  of  four  hundred  and 
fifty-four  ** Class  A  certificates'*  of  the  Bear  Valley  Water 
Company,  each  entitling  the  holder  to  certain  supplies  of 
water.  It  was  indeed  understood  by  the  committee,  and  after- 
wards explained  to  the  company,  that  the  upper  part  of  the 
tract  could  not  be  irrigated  from  the  Bear  Valley  ditch ;  but 
Brown  agreed  to  effect  an  exchange  of  two  hundred  and 
thirty-five  of  the  Bear  Valley  certificates  for  two  hundred  and 
fourteen  shares  of  the  stock  of  the  Grafton  Water  Company, 
another  corporation,  whose  water  could  be  delivered  at  the 
highest  point  of  the  land.  Brown  also  agreed  to  put  in  the 
necessary  pipes,  eta,  for  the  distribution  of  the  water  on  the 
land,  and  to  vest  the  same  and  the  Bear  Valley  certificates  in 
a  corporation  to  be  organized  by  himself  and  associates,  and 
on  the  completion  of  his  contract,  turned  over  to  the  coloniza- 
tion company. 

By  the  terms  of  the  agreement  Brown  was  to  receive  for  the 
water-rights  purchased  thirty  dollars  per  acre,  and  for  the 
construction  of  the  water  system  or  systems,  the  same 
amount ; — ^which,  with  the  purchase  price  of  the  land  (thirty 
dollars  per  acre),  made  the  aggreprate  cost  per  acre  ninety 
dollars.  Accordingly,  this  arrangement  having  been  made, 
the  land  was  subdivided  and  platted  by  the  committee,  and 
for  the  purpose  of  distributing  it  among  the  individual  colon- 
ists the  several  subdivisions  were  valued  at  from  sixty  dollars 
to  one  hundred  dollars  i)er  acre.  This  appraisement,  accord- 
ing to  the  testimony  of  Malone,  was  made  without  regard  to 
the  water,  it  being  contemplated  that  all  the  land  should  be 
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equally  sapplied.  As  stated  in  his  own  langrnage,  ''Our  con- 
tract was,  we  were  to  receive  one  inch  of  water  to  seven  acres 
of  the  land  for  the  whole.  .  .  .  The  supply  of  water  was  to  be 
the  same  on  all  the  land ;  the  tract  was  to  receive  one  inch  to 
seven  acres.  The  only  difference  was  its  coming  through  the 
two  different  sources."  And  he  adds:  ''Our  certificates 
called  for  one  inch  to  seven  acres."  Accordingly,  upon  the 
report  of  the  committee  to  the  company  in  Chicago,  the  lands 
were  distributed  by  lot  to  the  colonists.  But  how  this  was 
effected — whether  by  conveyance  from  the  vendor  to  the  com- 
pany, or  some  agent  of  the  company,  and  conveyances  from  it 
or  its  agent  to  the  parties,  or  by  conveyances  from  the  vendor 
directly  to  the  latter— does  not  appear.  All  that  appears  as 
to  the  writings  by  which  the  arrangement  was  carried  out  is, 
that  the  purchasers  received  "certificates"  calling  for  "one 
inch  [of  water]  to  seven  acres." 

The  defendant  corporation  was  accordingly  organized  by 
Brown  and  his  associates,  and  the  four  hundred  and  fifty-four 
Bear  Valley  certificates  transferred  to  it;  for  which,  under  a 
resolution  of  the  board  of  directors  of  date  November  4, 1886, 
th^  became  entitled,  upon  the  payment  of  twenty  dollars  per 
certificate,  to  receive  an  equivalent  number  of  shares  of  the 
new  company.  Accordingly,  from  the  statement  signed  by 
Brown,  appeariug  in  the  minutes  of  the  company,  of  date 
February  9, 1887,  it  appears  that  the  number  of  shares  speci- 
fied— ^with  other  shares  the  issue  of  which  is  not  explained — 
hbd  previously  to  that  date  been  issued  to  them,  and  from 
the  same  writing  it  further  appears  that  the  scheme  was  that 
these  were  to  be  canceled  and  in  lieu  of  them  one  share  of 
stock  isued  to  each  of  the  colonists  for  each  acre  of  land 
owned  by  him.  This  scheme,  it  may  be  gathered  from  the 
evidence,  was  carried  into  effect  and  the  stock  issued  accord- 
ingly, and  it  is  so  assumed  by  the  parties  and  found  by  the 
court 

At  this  time  the  exchange  of  Bear  Valley  certificates  for 
stock  of  the  Crafton  Water  Company  had  not  been  effected, 
but  it  seems  that  Brown  and  his  associates — ^who  continued  in 
the  management  of  the  company  until  some  time  subsequent 
to  January  11,  1888 — ^had  an  arrangement  with  the  Crafton 
Water  Company  for  securing  this  stock,  and  that  the  exchange 
OXLL  ObL— 15 
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was  consummated  in  April,  1890.  In  the  meanwhile,  as  may 
be  gathered  from  the  resolution  of  the  board  of  directors 
referred  to  in  the  findings  of  date  September  20,  1892,  and 
other  circumstances,  the  two  hundred  and  thirty-five  Bear 
Valley  certificates  set  apart  to  be  exchanged  for  the  Grafton 
Water  Company  stock  had  been  allotted  to  those  of  the  stock- 
holders owning  land  above  the  Bear  Valley  ditch,  and  pending 
the  consummation  of  the  exchange  under  a  temporary  ar- 
rangement between  the  Crafton  Water  Company  and  the  Bear 
Valley  Water  Company,  they  were  supplied  with  water  by  the 
latter  company. 

Upon  the  above  facts,  it  is  found  by  the  court,  in  effect,  that 
it  was  expressly  agreed  between  the  Chicago  company  and  the 
several  colonists  that  the  two  hundred  and  fourteen  shares  of 
the  Crafton  Water  Company  and  the  two  hundred  and  nine- 
teen Bear  Valley  certificates  were  to  be  vested  in  the  defend- 
ant corporation,  the  former  for  the  separate  use  of  the  colon- 
ists owning  lands  above  the  Bear  Valley  ditch ;  the  latter,  for 
tlie  use  of  those  owning  lands  below  it ;  and  that  there  should 
be  issued  to  the  stockholders  of  the  former  class  two  hundred 
and  fourteen  shares  of  stock,  and  to  those  of  the  latter  two 
hundred  nineteen  shares,  whereby  the  former  should  be 
entitled  exclusively  to  the  Crafton,  the  latter  to  the  Bear  Val- 
ley water.  But  these  findings  are  without  evidence  to  support 
them,  and  are  in  fact  contradicted  not  only  by  the  testimony 
of  Malone  above  cited — on  which  they  are  founded — and  by 
the  terms  of  the  water  certificates  referred  to  by  him  as 
issued  to  the  colonists,  but  by  the  written  contract  between 
each  stockholder  and  the  corporation,  as  expressed  in  the 
resolution  of  the  board  of  directors  duly  authorized  by  the  by- 
laws of  the  company  under  which  the  stock  was  issued,  which 
as  embodying  the  terms  of  the  contract  is  here  inserted:  *^ Re- 
solved, that  the  stock  of  this  corporation  shall  be  issued  only 
in  the  manner  and  on  the  basis  following,  to  wit :  Upon  the  re- 
ceipt by  the  corporation  of  one  water  certificate  (regularly 
issued)  on  stock  of  the  Bear  Valley  Land  and  Water  Com- 
pany, or  one  share  of  stock  of  the  Crafton  Water  Company, 
together  with  twenty  dollars  in  lawful  money  of  the  United 
States,  the  president  and  secretary  of  this  company  are  author- 
ized to  issue  to  the  person  transferring  such  B.  V.  L.  &  W. 
Co.  water  certificate  or  share  of  stock  in  the  Crafton  Water 
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Company,  and  paying  said  sum  of  twenty  dollars,  one  share 
of  stock  in  this  corporation,  the  water  represented  by  the  same 
to  be  used  upon  the  land  in  East  Redlands  of  the  person  to 
whom  said  share  is  issued,  the  water  represented  by  said 
share  to  be  delivered  at  the  highest  comer  of  the  land  whereon 
the  same  is  to  be  used.'' 

The  language  of  this  resolution  cannot  be  otherwise  con- 
strued than  as  meaning  that  each  share  of  the  company's  stock 
represented  a  proportionate  part  of  all  the  water  of  the  com- 
pany, and  entitled  the  holder  thereto;  and  this  constructioti 
is  confirmed  by  the  consideration  that  by  the  contract  of  sub- 
scription each  stockholder  became  liable  for  his  proportion 
of  the  debts  of  defendant  corporation  and  of  the  aggregate 
expenses  of  the  water  system  (Civ.  Code,  sees.  322,  331),  and, 
therefore,  presumably  entitled  to  a  corresponding  share  of  the 
profits  or  dividends  of  the  company.     (Civ.  Code,  sec.  3521.) 

It  is  hardly  necessary,  therefore,  to  consider  the  construc- 
tion placed  on  the  resolution  by  the  respondents'  counsel, 
which  is,  that  in  the  expression  **Wie  water  represented  by 
the  same''  the  last  word  is  to  ^e  regarded  as  referring  not  to 
the  share  of  the  stock  issued,  but  to  ^Uhe  share  turned  in/' 
or  to  remark  that  this  is  obviously  irreconcilable  with  the 
grammatical  construction  of  the  sentence.  But  it  may  be 
observed,  as  tending  strongly  to  confirm  the  construction  we 
have  placed  on  the  contract,  that  the  two  hundred  and  four- 
teen shares  of  the  Crafton  Water  Company's  stock  were  not 
(as  is  assumed)  turned  in  by  the  stockholders  whose  lands 
were  to  be  benefited,  but,  in  pursuance  of  Brown's  contract 
with  the  colonization  company,  by  Brown  and  his  associates, 
to  whom  the  corresponding  stock  was  originally  issued.  These 
feShares  were  canceled  and  shares  in  lieu  of  them  issued  to 
the  colonists  on  the  basis  of  one  share  to  each  acre ;  which  was, 
in  efl:ect,  a  transfer  of  the  stock.  The  new  stockholders, 
therefore,  did  not  receive  their  stock  in  exchange  for  Crafton 
water  ** turned  in"  by  them,  but  in  exchange  for  more  than 
their  share  of  the  Crafton  stock  jointly  owned  by  the  com- 
pany and  turned  in  by  it  through  Brown.  For  it  is  also  to  be 
observed  that  the  two  hundred  and  fourteen  shares  of  Craf- 
ton water  stock  were  acquired  by  the  company  at  an  extra 
expense  of  something  over  six  hundred  dollars  as  compared 
with  the  cost  of  the  Bear  Valley  water — being  the  value  of 
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twenty-one  Bear  Valley  certifieates  required  in  addition  to 
the  two  hundred  and  fourteen  eorresponding  to  the  number 
of  shares  acquired,  and  there  is  no  reason  to  suppose  that  the 
expense  thus  incurred  by  all  was  for  the  exdusiye  benefit  of 
part  of  the  stockholders  only.  There  is  therefore  nothing  to 
exempt  the  case  from  the  operation  of  the  orduiary  rule, 
which  is,  that  in  the  absence  of  provision  to  the  contrary 
in  the  certificates  of  stock,  or  in  the  resolutions,  by-laws, 
or  charter  authorizing  its  issue,  or  other  writing,  the  stock- 
holders are  to  be  regarded  as  being  equal  in  right  (Morawetz 
on  Corporations,  sees.  279,  305 ;  2  Thompson  on  Corporations, 
sees.  2224,  2250) ;  which  indeed  is  but  an  obvious  application 
of  familiar  principles  of  contract  to  the  relations  of  the 
parties.  (Civ.  Code,  sees.  1625,  1638,  1639;  Code  Civ.  Proc, 
sees.  1856,  1971.) 

Much  stress  is  also  laid  by  the  respondents'  counsel  on 
matters  in  pais  occurring  since  the  organization  of  the  com- 
pany. These  are:  1.  The  habitual  use  of  the  Bear  Valley 
water  on  the  land  lying  below  the  Bear  Valley  ditch  and  of 
the  Crafton  water  on  the  lands  lying  above  it;  2.  A  resolu- 
tion of  the  board  of  directors,  of  date  May  1,  1895,  denying 
the  petition  of  one  White  ''to  place  a  hydrant  on  the  oonier 
of  his  property  lying  above  the  Bear  Valley  canal,"  and 
another  resolution  of  the  board,  of  date  July  16,  1896,  ''that 
no  more  water  from  above  the  Bear  Valley  canal  be  delivered 
on  land  below  said  canal";  and  3.  The  fact  that  these  reso- 
lutions were  passed,  and  that  the  water  was  used  by  the 
stockholders,  or  some  of  them,  under  claim  of  right.  But  we 
do  not  think  these  facts,  or  the  facts  found  by  the  court, — 
which  go  somewhat  beyond  them, — can  be  regarded  as  mate- 
rially affecting  the  rights  of  the  stockholders  as  determined 
by  their  contract  with  the  company.  For,  from  the  nature 
of  the  case,  there  could  not  be  any  continuing  occupancy  of 
the  water  by  any  of  the  stockholders,  but  occupancy  only  at 
times  when  the  water  was  delivered  to  them.  Nor  in  view  of 
the  relation  of  the  parties  could  such  occupant  as  they  had 
be  regarded  as  adverse  either  to  the  company  or  to  their 
fellow-stockholders.    Hence  no  rights  could  be  acquired  by 
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prescription.  Nor  can  any  just  claim  o£  right,  by  way  of 
estoppel,  be  predicated  on  the  plaintiffs '  acquiescence  in  the 
use  of  the  water  as  it  was  used.  So  long  as  they  were 
supplied  with  water  they  had  no  right  to  complain,  and  there 
is  therefore  no  ground  on  which  they  can  be  held  to  be 
precluded  from  asserting  their  right  to  their  proportionate 
share  of  the  water,  now  that  the  company  has  ceased  to 
supply  them. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed. 

Oray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 


[Crim.  No.  982.    In  Bank. — ^Deeember  8,  1908.] 

THE  PEOPLE,  Respondent,  v.  CHAELE8  WAEDRIP,  Ap- 

pellant 

OaaaxfJOt  Law— Tbxal  iob  Mubdik— Bxrusu*  of  Ikstbuotions  Sub- 

VTANTUXXT  QlVXN— BiSOBSnON  OF  JUBT— OONFBBSIOM  AND  AdIOS- 

8I0N8. — ^Upon  the  trisl  of  a  defendant  ehnrged  with  mnrder,  the 
defendant  Ib  not  prejudieed  hj  the  refusal  of  instmetionB  substanti- 
ally given  in  the  charge  of  the  eouit  relative  to  the  diaeretion  of  the 
jury  in  determining  the  penalty  in  ease  of  eonvietion,  and  relative 
to  the  admissibilitj  of  an  alleged  eonf ession  and  to  considering  the 
whole  of  alleged  statements  and  admissions  of  the  defendant. 
J^ — OoHNXonoN  or  Mubdeb  with  Bubolabt— Inappuoabli  Instbuo- 
noN. — ^Where  the  evidence  showed  that  if  appellant  killed  the  de- 
ceased, the  killing  was  in  immediate  connection  with  a  burglary  and 
before  flight,  a  requested  instruction  relative  to  a  murder  com- 
mitted after  an  attempt  to  perpetrate  a  burglazy,  and  when  the 
party  is  in  flight,  as  not  being  within  the  meaning  of  section  189 
•f  the  Penal  Oode^  was  properly  refused  as  inapplicable  to  the 


230  People  v.  Wardrip.        [141  Cal. 

Id. — CONSIDEBINQ       ADMISSIONS     WITH     CAUTION — ^INSTBUGTION     AS     TO 

Matter  of  Pact — Habmlesb  Refusal — Oommonplacx  Matter. — 
A  requested  inatruction  relative  to  the  juiy  receiving  witb  caution 
all  evidence  of  the  oral  admissions  of  the  defendant;  seems,  under 
the  weight  of  authority,  in  violation  of  the  constitutional  provision 
against  charging  as  to  matters  of  fact;  but  without  finally  so  decid- 
ing, the  refusal  of  the  instruction  cannot  be  deemed  ground  for  re- 
versal,  as  it  states  mere  commonplace  matter  within  the  general 
knowledge  of  jurors. 

APPEAL  from  a  jud«nneiit  of  the  Superior  CJourt  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
B.  C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  T.  Hatfield,  and  C.  T.  Jones,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

McPARLAND,  J. — The  defendant  was  charged  with  the 
murder  of  one  Hugh  Duffy.  He  first  pleaded  "Guilty,"  but 
afterwards  withdrew  that  plea  and  pleaded  **Not  guilty." 
He  was  convicted  of  murder  in  the  first  degree,  and  judgment 
of  death  followed.  He  appeals  from  the  judgment  and  from 
an  order  denying  the  motion  for  a  new  trial. 

The  main  contentions  of  appellant  for  a  reversal  are  based 
on  the  refusal  of  the  court  to  give  certain  instructions  asked 
by  appellant,  and  those  discussed  in  the  briefs  are  numbers 
18,  19,  22,  25,  and  26. 

Number  26  is  merely  a  statement  to  the  jury  that  if  they 
should  find  the  appellant  guilty  of  murder  in  the  first  degree 
they  have  the  discretion  of  determining  whether  the  punish- 
ment should  be  death  or  imprisonment  for  life ;  but  in  another 
part  of  the  instruction  the  jury  were  expressly  so  instructed, 
and  were  clearly  told  what  the  form  of  their  verdict  should 
be  in  order  to  express  their  discretion  touching  the  penalty 
of  death  or  imprisonment.  They  were  fully  informed  on  the 
subject. 

Number  25,  which  is  in  substance  to  the  effect  that  a  murder 
committed  after  the  perpetration  of  or  attempt  to  perpetrat-i 
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a  burglary,  and  when  the  party  is  in  flight,  is  not  done  in  such 
perpetration  or  attempt  to  perpetrate  within  the  meaning  of 
section  189  of  the  Penal  Code.  This  proposed  instruction  was 
not  applicable  to  the  evidence  in  the  case,  which  shows  that, 
if  appellant  killed  Duffy,  the  killing  was  in  immediate  con- 
nection with  the  burglary,  and  before  flight. 

Number  22  was  merely  that  a  confession  to  be  admissible 
must  be  freely  and  voluntarily  made,  etc. ;  but  the  court  had 
given  the  instruction,  substantially,  in  other  parts  of  the 
charge;  among  other  things  it  had  said:  **In  considering  the 
weight  to  be  given  to  any  alleged  confession  made  by  de- 
fendant, you  should  consider  all  the  testimony  in  the  case 
upon  that  point,  the  position  of  the  defendant  at  the  time, 
his  surroundings,  his  strength  of  mind  as  shown  by  the  evi- 
dence, and  any  hopes  or  fears,  if  any,  that  may  have  in- 
fluenced him." 

Number  18,  to  the  effect  that  **when  there  was  evidence  of 
admissions  made  by  defendant,  he  is  entitled  to  have  the 
whole  of  the  statement  or  admission  heard  and  considered  by 
the  jury,"  was  covered  by  other  parts  of  the  instruction,  and 
defendant  was  not  prejudiced  by  the  refusal  to  give  it.  On 
this  subject  the  jury  was  told  that  '*In  considering  the  evi- 
dence as  to  the  oral  admissions  of  the  defendant  touching  the 
matters  involving  the  offense  with  which  he  is  charged,  you 
will  take  into  consideration  all  the  statements  made  by  him, 
whether  for  or  against  himself,  and  give  such  statements  fair 
consideration*" 

The  only  point  in  the  case  which  calls  for  any  extended 
notice  is  based  upon  the  refusal  of  the  court  to  give  the 
requested  instruction  number  19,  which  is  as  follows:  **The 
jury  is  instructed  that,  in  considering  the  testimony  in  this 
case,  they  will  receive  with  caution  all  evidence  of  the  oral 
admissions  of  the  defendant  against  himself."  It  is  provided 
in  section  2061  of  the  Code  of  Civil  Procedure  that  the  jury 
is  to  be  so  instructed,  **on  all  proper  occasions."  But  in 
Kauffman  v.  Maier,  94  Cal.  269,  it  was  held  by  the  court  in 
Bank,  after  an  elaborate  discussion  of  the  question,  that  such 
an  instruction  was  in  violation  of  the  provision  of  the  state 
constitution  that  **  judges  shall  not  charge  juries  with  respect 
to  matters  of  fact."  In  People  v.  O'Brien,  96  Cal.  180, 
Kauffman  v.  Maier  was  approved,  although  it  was  said  that 
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possibly  sach  instmction  might  be  given  as  to  the  witnesses 
for  the  people — ^referenee  being  made  to  section  1111  of  the 
Penal  Code,  which,  however,  merely  announces  the  role  that 
a  defendant  cannot  be  convicted  on  the  uncorroborated  testi- 
mony of  an  accomplice.  In  the  later  case  of  People  ▼. 
Sanders,  114  Cal.  216,  decided  in  Department,  where  the 
judgment  was  reversed  for  other  reasons,  it  is  merely  said, 
in  the  course  of  an  elaborate  opinion,  that  an  instruction 
similar  to  the  one  here  in  question  was  unobjectionable  and 
should  have  been  given;  but  no  reference  is  made  to  Kauff- 
man  v.  Maier,  94  Cal.  269,  and  the  attention  of  the  court  was 
evidently  not  called  to  the  question  of  the  constitutionality 
of  the  part  of  section  2061,  which  directs  the  giving  of  such 
instruction.  We  think  that,  as  the  former  decisions  of  the 
court  stand,  the  weight  of  authority  is  to  the  point  that  the 
instruction  here  in  question  is  in  violation  of  the  constitu- 
tional injunction  against  judges  charging  as  to  matters  of 
fact;  but,  in  our  view  of  the  matter,  it  is  not  necessary  for 
us  here  to  finally  determine  that  question.  The  proposed  in- 
struction states  a  mere  commonplace  within  the  general  knowl- 
edge of  jurors ;  and  we  do  not  think  that  either  the  giving  or 
the  refusing  of  such  an  instruction  would  warrant  a  reversal. 
As  was  said  in  Kauffman  v.  Maier,  ''It  is  a  matter  of  common 
knowledge  that  the  statements  of  a  witness  to  the  verbal  ad- 
mission of  another  are  liable  to  be  erroneous,  and  for  that 
reason  should  be  received  with  caution."  In  People  v.  New- 
comer,  118  Cal.  263,  a  reversal  was  sought  because  an  in- 
struction somewhat  similar  to  the  one  here  under  review 
had  been  given,  but  the  court  said  that  instruction  "could 
not  possibly  have  done  any  harm,  for  it  was  merely  telling 
the  jury  to  do  certain  things  which  jurors  would  do  without 
being  so  told.  Therefore,  it  was  not  reversible  error."  For 
the  same  reason,  the  refusal  to  give  the  instruction  here  in 
question  is  not  ground  for  a  reversal 

There  are  no  other  points  in  the  case  which  call  for  special 
notice.    We  think  that  the  appellant  had  a  fair  legal  triaL 

The  judgment  and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J.,  beatty,  G.  J.,  and 
Lorigan,  J.,  concurred. 
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THE  COURT.— Rehearing  denied. 

In  denying  a  rehearing  in  thia  case,  it  is  proper  to  add  that 
upon  the  question  as  to  the  constitutionality  of  our  statute 
prPTiding  that  the  jury  are,  on  all  proper  occasions,  to  be  in- 
structed that  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust  and  the  evidence  of  the  oral  admission 
of  a  party  with  caution  (C!ode  Civ.  Proc.,  sec.  2061),  which 
question  was  fully  argued  both  in  the  briefs  herein  and  orally, 
we  are  of  the  opinion  that,  so  far  as  the  statute  requires 
such  an  instruction  ever  to  be  given,  it  is  unconstitutional, 
for  the  reason  that  such  an  instruction  would  be  in  violation 
of  the  constitutional  injunction  against  judges  charging  as 
to  matters  of  fact.  It  has  been  frequently  said  by  this  court 
that  the  giving  of  such  an  instruction  will  not  be  held  re- 
versible error  where  by  it  the  jury  are  instructed  as  to  mere 
commonplace  matters  within  their  general  knowledge  (People 
V.  Wang  Bin,  139  Cal.  60,  65;  People  v.  Farrington,  140 
Cal.  656),  but  we  are  satisfied  that  a  judgment  should  never 
be  reversed  for  the  refusal  on  the  part  of  the  court  to  instruct 
upon  matters  of  fact 
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THE  PEOPLE,  Respondent,  v.  WILLIAM  H.  GLOVER, 

Appellant 

GuicmAL  Law-— MxTRDEB— SELV-DxrKNSx — Instsuctions — ^'Claims'' 
OF  Detbndaht. — ^Upon  the  trial  of  a  defendant  charged  with  mur- 
der, who  admitted  the  killing,  and  relied  upon  the  ezenee  of  self- 
defense,  and  requested  instmetions  thereupon,  it  was  proper  for  the 
eourt  to  preface  the  instructions  given  with  the  statement  that  they 
were  ''based  upon  this  claim  of  the  defendant  that  he  acted  in  self- 
defense";  and  such  use  of  the  word  ''claim''  is  not  prejudicial,  or 
open  to  critiexsm. 

Id.' -Appabxnt  Dangxb — Sufficucnt  Gauss  fob  Bxlief — Instruction 
Pbopiblt  Modifdcd. — A  requested  instruction  that  "a  person  m&j 
repel  force  hy  force  in  the  defense  of  person,  property,  or  life, 
Against  one  who  manifestly  intends  or  endeavors  by  violence  or 
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Biirprise  to  eommit  a  known  miB^lemeanor  or  felony,  or  eitber,  or 
to  do  great  bodily  injury  to  his  person,  and  the  danger  which  woald 
justify  the  defendant  in  the  act  charged  against  him  may  be  either 
real  or  apparent;  and  the  jury  are  not  to  consider  whether  th€ 
defendant  was  in  actual  peril  of  bis  life  or  property,  but  only 
whether  the  indications  were  such  as  to  induce  a  reasonable  man 
to  believe  that  he  was  in  such  peril  of  person  or  property;  and  if 
he  80  belieyed  reasonably  [and  had  suiBeient  cause  so  to  believe], 
and  committed  the  act  complained  of  under  such  belief,  even  though 
it  should  appear  that  the  deceased  was  not  armed,  yon  should  acquit 
the  defendant,'' — was  properly  modified  by  inserting  the  words 
''and  had  sufficient  cause  so  to  believe,"  and  as  so  modified  tha 
instruction  clearly  expresses  the  law. 

ID.^ — Pbopeb  Instructions. — ^Instructions  upon  the  law  of  self-defense, 
consisting  of  a  concise  statement  of  the  language  of  subdivision  3 
of  section  197  of  the  Penal  Code,  and  of  excerpts  from  the  binguage 
of  the  court  in  FeopU  ▼.  H&cker,  109  CaL  462,  were  properly  givenu 

Id. — Seeking  Quarrel  with  Design  to  Create  Nbcbssitt — Appligabil- 
ITT  or  Instruction — Province  or  Jury. — ^An  instruction  that  the 
plea  of  self-defense  is  not  available  where  a  person  seeks  a  quarrel 
with  the  design  of  creating  a  real  or  apparent  necessity  for  kiUing, 
correctly  states  the  law,  and  is  not  erroneous,  whether  it  is  appli- 
cable or  inapplicable  to  the  evidence.  Where  there  was  evidence 
to  which  it  might  apply,  the  Instruction  was  properly  given,  and  it 
was  the  exclusive  province  of  the  jury  to  determine  whether  the 
quarrel  was  sought  by  the  defendant  with  such  design. 

Id. — Fault  or  Defendant — Instructions  Construed  Together. — Ajb 
instruction  that  "a  defendant  who  justifies  under  a  claim  of  self- 
defense  must  himself  have  been  without  default,"  and  predicating 
the  absence  of  fault,  as  a  condition  of  being  justified  in  acting 
under  a  belief  of  imminent  danger,  must  be  construed  in  connee- 
tion  with  all  of  the  instructions  of  which  it  forms  a  part,  concerning 
the  conditions  on  which  the  right  of  self-defense  may  be  asserted, — 
that  he  was  not  the  first  aggressor,  or,  if  so,  that  he  had  endeavored 
to  decline  further  struggle  and  that  he  had  not  sought  the  quarrel 
with  the  design  of  forcing  a  deadly  issue,  or  inviting  a  real  or 
apparent  necessity  for  killing, — and  so  construed,  the  instruction  is 
limited,  pertinent,  and  applicable. 

Id. — Malice  Aforethought — Inference  from  Circumstances. — An  in- 
struction that,  "whether  the  defendant  does  or  does  not  act  with 
malice  aforethought,  is  always  to  be  inferred  from  the  eireum- 
stances  surrounding  the  case,"  is  not  subject  to  just  criticism  by 
the  defendant,  whether  it  be  considered  as  standing  alone  or  as 
construed  with  other  instructions  fully  dealing  with  the  subjeet  of 
malice  aforethought. 

Id. — Irrelevant  Testimony — Harmless  Ruling. — The  admission  of 
irrelevant  testimony  having  no  bearing  on  the  case  on  re-eiamina- 
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tion  of  a  witness  for  the  proseeation,  where  the  same  matter  had 
been  originallj  brought  out  on  cross-examination  of  the  witness  by 
defendant's  counsel,  is  harmless. 

Id. — CfROSS-EXAMINATION — BS-EZAMTKATTON — EXPLANATION    OF    OONTRA- 

DiCTOBT  Statement — Palbitt. — Where  a  witness  for  the  prose- 
cution is  sought  to  be  impeached  on  cross-examination  by  a  contra- 
dictory statement  made  immediately  after  the  homicide,  which  the 
witness  admitted  to  have  made,  the  witness  is  entitled  on  re-ezamin- 
ation  to  explain  that  such  contradictory  statement  was  not  true. 

Id. — SiLKNCB  Of  Witness — ^Explanation  of  Motive. — ^Where  the  de- 
fendant, on  cross-examination  of  a  witness  for  the  prosecution, 
who  was  a  daughter  of  the  deceased,  showed  that  she  did  not  say 
anything  to  her  father  or  a  doctor  who  was  with  him  as  to  the 
presence  of  the  defendant,  she  was  properly  permitted  on  re-ezamin- 
ation  to  explain  her  motive  for  not  informing  them  of  the  declared 
intention  of  defendant  to  kill  her  father,  that  the  defendant  was 
watching  her  with  a  gun  in  hand,  and  that  she  was  afraid  that  he 
would  kill  both  herself  and  her  father. 

Id. — Dying  Declaration — ^Bes  Gestae. — ^Where  the  preliminary  proof 
clearly  showed  that  the  dying  declaration  of  the  deceased  was  made 
in  the  full  belief  of  impending  death,  it  is  not  objectionable  as  stat- 
ing a  fact  which  was  part  of  the  ret  gestae,  that  when  defendant 
approached  the  house  the  deceased  was  talking  with  the  defendant's 
brother  about  a  horse-collar. 

Id. — Weight  of  Defendant's  Bbotheb. — It  was  not  prejudicial  error 
to  permit  the  prosecution  to  ask  the  defendant's  brother,  when  a 
witness,  as  to  his  weight,  where  it  was  obvious  to  the  jurj  that  be 
was  a  large  man  and  able  physically  to  have  intervened  an  i  8ioppe<l 
the  killing  of  deceased,  and  where  he  had  testified  in  effect  that  he 
did  not  intervene  because  he  did  not  think  there  was  going  to  be  any 
trouble  till  it  was  all  over. 

Id. — Statement  of  Daughter  of  Deceased— Hearsay— Foundation 
not  Laid. — It  was  not  error  to  refuse  to  permit  a  witness  for  the 
defendant  to  testify  to  a  statement  made  by  the  daughter  who  was 
a  vritness  for  the  prosecution.  If  it  was  the  same  as  she  made 
while  on  the  stand,  it  was  inadmissible  hearsay;  and  if  different  it 
could  not  be  shown  to  impeach  her  testimony,  where  no  foundation 
was  laid  on  cross-examination  for  its  admission;  and  where  the 
court  offered  to  allow  the  defense  to  recall  the  witness  to  lay  a 
foundation,  and  the  offer  was  rejected,  the  defense  must  abide  by 
such  rejection. 

Id. — Imposition  of  Death  Penalty — Province  of  Jury. — ^Where  the 
evidence  on  the  part  of  the  prosecution  was  such  that  if  believed 
by  the  jury  they  were  warranted  in  finding  the  defendant  guilty 
of  murder  in  the  first  degree,  it  was  in  the  province  of  the  jury  to 
impose  the  death  penalty,  and  this  court  cannot  interfere  with  the 
exflKiM  of  their  judgment. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Placer  County  and  from  an  order  denying  a  new  triaL  J.  E. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  P.  Tuttle,  and  Charles  Tuttle,  for  Appellant 

U.  S.  Webb,  Attom^-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent 

LOBIQAN,  J. — ^The  defendant  was  convicted  of  murder  in 
the  first  degree  and  sentenced  to  death,  and  from  the  judg- 
ment and  order  denying  his  motion  for  a  new  trial  appeals. 

The  homicide  consisted  in  the  killing  of  one  Frederick 
Nierhoff ,  at  his  home  in  Placer  County,  on  the  afternoon  of 
June  11,  1902.  The  defendant  was  engaged  with  the  consent 
of  her  father,  the  deceased,  to  be  married  to  his  daughter, — 
Agnes  Nierhoff, — a  young  girl  fourteen  years  of  age,  and  the 
claim  of  the  prosecution  was,  that  the  killing  upon  the  part 
of  defendant  was  prompted  by  revenge  for  having  been  or- 
dered off  his  premises,  the  day  before,  by  the  deceased. 

On  behalf  of  the  defendant  it  was  insisted  that  the  killing 
was  done  in  necessary  self-defense. 

In  the  briefs  no  point  is  made  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  but  it  is  insisted  that  the  court 
erred  in  modifying  certain  instructions  asked  by  the  defend- 
ant ;  that  it  misdirected  the  jury  in  certain  other  instructions 
given  of  its  own  motion,  and  complaint  is  made,  also,  of  rul- 
ings of  the  court  in  the  admission  and  rejection  of  evidence. 

Upon  the  instructions: — 

1.  The  defendant  proffered  many  instructions  on  the  plea 
of  self-defense,  premised  generally  with  the  statement  that, 
"the  defendant  in  this  case  admits  the  killing  and  excuses 
himself  on  the  ground  of  self-defense." 

The  court,  after  reading  this  preliminary  statement  to  the 
jury,  and  immediately  before  giving  the  instructions  ten- 
dered, said:  **I  am  now  about  to  give  you  a  number  of  in- 
structions based  upon  this  claim  of  the  defendant  that  he 
acted  in  self-defense." 
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It  is  insisted  that  the  use  of  the  word  ^'daim"  was  pre- 
judicial to  the  defendant 

There  is  no  substantial  merit  in  this  point.  Nor  is  the  use 
of  the  word  even  open  to  criticism.  Used  either  colloquially 
or  definitely,  it  means  the  assertion  of  a  right,  and  in  the  con- 
tezty  where  found,  it  refers  to  the  assertion  by  the  defendant 
that  the  killing  was  excusable  because  committed  by  him  in 
the  exercise  of  the  right  of  self-defense.  Whether  in  instruct- 
ing a  jury  upon  this  asserted  right  invoked  by  a  defendant, 
the  court  uses  the  terms,  '4t  is  insisted,"  ''it  is  contended," 
or  ''it  is  claimed"  on  the  part  of  defendant,  that  the  killing 
was  in  necessary  self-defense,  the  terms  have  the  same 
legal  equivalent,  and  mean  that,  while  conceding  the  killing, 
yet  the  defendant  asserts  that  he  had  a  right  to  slay  the  de- 
ceased in  necessary  self-defense. 

In  the  case  of  People  v.  lams,  57  Cal.  118,  it  will  be  ob- 
served, in  that  part  of  the  instractions  which  was  given  on 
this  plea  of  self-defense,  the  lower  court  used  the  term 
"claim"  as  it  was  employed  in  the  instruction  complained  of 
in  the  case  at  bar. 

That  portion  of  the  instruction  in  the  lams  case,  in  which 
this  word  "claim"  is  found  has,  at  least  since  that  case  was 
decided,  been  almost  universally  given  in  its  entirety,  as  an 
instruction  in  homicide  cases,  where  the  plea  of  self-defense 
has  been  interposed,  and  notwithstanding  the  successive  ap- 
peals to  this  court  in  such  cases,  our  attention  is  not  called  to 
any  case  in  this  court  in  which  the  correctness  of  its  use  has 
even  been  questioned. 

In  the  limited  criticism  which  counsel  devotes  to  the  in- 
struction, he  neither  advances  good  reasons  against  the  use 
of  the  term  employed,  nor  suggests,  or  indicates,  any  language 
which  in  his  judgment,  would  be  more  appropriate,  or  less 
objectionable,  nor  has  he  referred  us  to  any  authority,  in  the 
wide  range  of  criminal  law,  where  a  similar  instruction  has 
either  been  censured  or  disapproved. 

2.  The  next  ground  of  complaint  arises  from  the  modifica- 
tion by  the  court  of  two  instructions  requested  by  the  de- 
fendant, on  the  law  of  self-defense.  Only  one  of  these  need 
be  referred  to  at  length,  in  order  to  illustrate  the  point  com- 
mon to  both.    The  court  instructed  the  jury:  "A  person  may 
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repel  force  by  force  in  defense  of  person,  property,  or  life, 
against  one  who  manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  known  misdemeanor  or  felony,  or 
either,  or  to  do  great  bodily  injury  to  his  person,  and  the 
danger  which  would  justify  the  defendant  in  the  act  charged 
against  him  may  be  either  real  or  apparent,  and  the  jury  are 
not  to  consider  whether  the  defendant  was  in  actual  peril  of 
his  life  or  property,  but  only  whether  the  indications  were 
uuch  as  to  induce  a  reasonable  man  to  believe  that  he  was  in 
such  peril  of  person  or  property.  And  if  he  so  believed 
reasonably  [and  had  sufScient  cause  so  to  believe],  and  com- 
mitted the  act  complained  of  under  such  belief,  even  though 
it  should  appear  that  the  deceased  was  not  armed,  you  should 
acquit  the  defendant**  ITie  modification  complained  of  in 
this,  and  the  other  instruction  referred  to,  consisted  in  insert- 
ing therein  the  words,  '*and  had  suflScient  cause  so  to  be- 
lieve," and  giving  them  as  so  modified.  The  modification 
was  proper,  and  the  instructions  as  modified  clearly  express 
the  law.  Counsel  claim  that  the  instructions  as  modified 
lacked  precision  and  clearness,  and  were  confusing,  but  do 
not  point  out  in  what  particular  they  are  open  to  these  ob- 
jections, and  we  are  unable  to  discover  them. 

The  instructions  as  given  informed  the  jury,  that  it  was  not 
enough  that  there  should  exist  in  the  mind  of  the  defendant 
a  belief  that  he  was  in  actual  peril,  but  that  the  indications 
and  circumstances  as  they  presented  themselves  when  he  acted 
upon  them,  must  have  been  such  as  to  have  furnished  sufficient 
cause  for  such  belief,  and  that  the  test  to  be  applied  by  the 
jury,  in  determining  whether  these  indications  of  peril  were 
such  as  to  furnish  sufScient  cause  for  the  belief,  was  not 
whether  defendant  so  believed  therefrom,  but  whether  a 
reasonable  man,  placed  in  the  situation  of  the  defendant, 
would  have  been  justified  from  such  appearances  in  so  be- 
lieving. 

The  court  doubtless  considered,  and  there  was  ample  room 
for  it,  that  the  language  in  the  proffered  instruction,  "and  if 
he  so  believed  reasonably,"  was  susceptible  of  being  con- 
strued by  the  jury  to  mean,  that  the  actual  belief  of  the  de- 
fendant from  the  appearances  of  peril,  as  he  viewed  them, 
should  exclusively  govern  their  determination  of  whether  he 
acted  in  self-defense  or  not,  and  for  the  purpose  of  obviatinjf 
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any  miseoneeption  upon  that  point,  inserting  the  words,  ''and 
had  sufficient  cause  so  to  believe."  It  was  the  duty  of  the 
court  to  so  formulate  the  instruction  as  to  obviate  any  danger 
of  the  law  being  misunderstood,  and  as  clearly  as  x>ossible  in- 
form the  jury  that,  in  order  to  justify  the  defendant  under 
his  plea  of  self-defense,  it  must  appear  not  only  that  defend- 
ant actually  believed  himself  in  deadly  peril,  but  that  as  a 
reasonable  man  he  had  sufficient  grounds  for  his  belief,  and 
as  so  modified  the  court  correctly  declared  the  law. 

A  person  may  have  a  lively  apprehension  that  he  is  in 
imminent  danger,  and  believe  that  his  apprehension  is  based 
on  sufficient  cause  and  supported  by  reasonable  grounds; 
that  such  apprehension  is  reasonable  and  warranted  from  ap- 
pearances as  they  present  themselves  to  him.  If,  however, 
he  acts  on  these  appearances,  he  does  so  at  his  peril,  because 
the  law  leaves  it  to  no  man  to  be  the  exclusive  judge  of  the 
reasonableness  of  the  appearances  upon  which  he  acts,  but 
prescribes  a  standard  of  its  own,  which  is,  not  only  did  the 
person  acting  on  the  appearances  himself  believe  that  he  was 
in  deadly  peril,  but  would  a  reasonable  man,  situated  as  the 
defendant  was,  seeing  what  he  saw,  and  knowing  what  he 
knew,  be  justified  in  believing  himself  in  danger. 

Recognizing  the  error  into  which  the  jury  might  fall,  and 
with  the  correct  rule  of  law  in  view,  the  court  properly  modi- 
fied the  instruction. 

It  is  insisted  that  the  court  erred  in  giving  instructions 
numbers  24,  25,  and  26.  It  is  not  insisted  that  they  declare 
incorrect  principles  of  law,  but  it  is  claimed  that  the  first  two 
are  too  broad,  and  that  there  was  no  evidence  in  the  case  to 
justify  the  last. 

Instruction  number  24  is  a  concise  statement  of  the  lan- 
guage of  the  Penal  Code  (sec.  197,  subd.  3),  and  specifies  the 
conditions  under  which  the  right  of  self-defense  can  be  in- 
voked. It  is  invariably  given  where  the  right  of  self-defense 
is  asserted.  Instruction  number  25  is  an  excerpt  from  the 
language  of  the  court  in  People  v.  Hecker,  109  Cal.  462,  and 
is  also  applicable  under  the  plea  of  self-defense. 

Instruction  number  26  is  also  an  excerpt  from  the  same 
case,  and  under  it  the  jury  were  informed  that  the  plea  of 
self-defense  is  not  available  where  a  person  seeks  a  quarrel^ 
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with  the  design  of  creating  a  real,  or  apparent,  neoesBity  for 
killing.  This  last  instmction,  defendant  insists,  should  not 
have  been  given,  because  he  claims  there  was  no  evidence 
in  the  case  upon  which  to  predicate  it.  Even  so,  this  of  itself 
would  not  constitute  error.  As  a  general  proposition  of  law, 
the  doctrine  announced  in  the  instruction  is  correct.  The 
most  that  can  be  said  against  it  is,  that  it  embraces  an  abstract 
principle,  not  specially  relevant  to  the  facts  in  the  case  at 
bar,  but  given  with  other  full  and  dear  instructions  upon  the 
same  branch,  and  which  were  applicable.  If,  in  fact,  there 
was  DO  evidence  to  which  it  applied,  it  could  not  be  con- 
sidered by  the  jury.  There  was  evidence,  however,  to  which 
the  pertinent  instructions  given  on  the  same  subject,  and  in 
the  same  general  line,  could  be  applied,  and  it  must  be  as- 
sumed that  the  jury  employed  their  deliberations  in  con- 
sidering the  evidence  under  those  principles  which  were  ai>- 
plicable,  rather  than  that  th^  frittered  away  their  time  in 
considering  abstract  principles  to  which  it  was  inapplicable. 

Nor  are  we  prepared  to  say  that  there  was  no  evidence  to 
which  the  instruction  could  be  addressed.  There  was  evi- 
dence in  the  case  tending  to  show  that  defendant  had  secreted 
himself  in  the  house  of  deceased,  with  the  expressed  intention 
(undisclosed  to  the  deceased)  of  killing  him;  that  while  de- 
ceased, and  the  brother  of  defendant,  were  conversing  at  the 
bam  near  the  house,  the  defendant  left  the  house,  taking  with 
him  a  rifle  belonging  to  the  deceased,  which  he  had  found 
therein;  that  he  proceeded  towards  the  deceased  with  the 
weapon  held  in  position  for  action;  that  while  no  word  was 
spoken  by  him  as  he  approached,  yet  his  appearance  and 
actions  were  sufficient  to  call  forth  an  exclamation  from  de- 
fendant's brother  and  the  deceased,  directed  to  him,  "not  to 
shoot";  that  while  he  was  approaching,  according  to  his  own 
story,  and  without  his  having  uttered  a  word  to  deceased,  or 
made  any  hostile  demonstration,  or  intending  to  do  so,  the 
deceased  rushed  towards  him,  picking  up  a  club  on  his  way, 
and  endeavored  to  take  the  rifle  from  him,  and  tried  to  strike 
him  with  the  club,  when,  in  self-defense,  he  fired  the  fatal 
shot. 

In  the  face  of  the  evidence,  it  was  the  exclusive  province 
of  the  jury  to  say,  whether  defendant's  approach  towards 
the  deceased  was  with  the  innocent  intention  whidi  he  avowed^ 
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or  whether  it  was  with  a  preeoBeeived  intention  to  kill  him, 
bat  made  under  such  cireamstances  aa  to  invite  an  appear- 
anee  of  hostile  attack,  which  defendant  wonld  subsequently 
disclaim,  but  upon  which  the  deceased  would  presumably  act, 
and  endeavor  to  repel,  with  such  weapon  as  chance  might 
provide,  yet,  with  the  certainty  on  defendant's  part  that  the 
deceased  could,  in  the  emergency,  provide  himself  with  no 
means  which  could  meet  his  BUi>erior  and  effective  weapon, 
deliberately  provided  for  the  purpose,  or  frustrate  or  foil 
his  purpose  to  kill. 

Whenever  an  assault  is  brought  upon  a  person  by  his  own 
procurement,  or  under  an  appearance  of  hostility  which  he 
himself  creates,  with  a  view  of  having  his  adversary  act  upon 
it,  and  he  so  acts  and  is  killed,  the  plea  of  self-defense  under 
such  circumstances  is  unavailing. 

Waiving  all  other  considerations  concerning  this  challenged 
instruction,  it  was,  we  think,  properly  given  to  the  jury 
under  the  evidence  referred  to. 

4.  The  legal  accuracy  of  instruction  number  28  is  ques- 
tioned. It  reads:  ^'A  defendant  who  justifies  under  a  claim 
of  self-defense  must  himself  have  been  without  default  before 
he  can  claim  the  full  protection  of  the  law.  In  such  case,  if 
you  find  from  the  evidence  that  the  defendant  was  without 
fault,  and  while  so  without  fault,  was  placed  by  the  deceased 
under  circumstances  sufScient  to  excite  the  fears  of  a  reason- 
able man  that  the  deceased  designed  to  commit  a  felony  or 
some  great  bodily  injury  upon  him,  and  as  to  afford  grounds 
for  a  reasonable  belief  that  there  was  imminent  danger  of  the 
accomplishment  of  such  design,  he  was  justified  in  acting 
under  such  fears." 

Particular  exception  is  taken  to  the  use  of  the  language, 
''must  himself  have  been  without  default  before  he  can  claim 
the  full  protection  of  the  law."  This,  in  counsel's  estima- 
tion, is  also  entirely  too  broad  a  statement  of  the  principle  it 
contains.  No  question  is  made,  or  can  be  made,  of  its  legal 
accuracy.  {People  v.  Westlake,  62  Cal.  307.)  It  is  only  the 
amplitude  of  this  statement  that  is  complained  of.  Counsel 
suggests  that  the  jury,  under  it,  might  feel  warranted  in 
taking  into  consideration  other  acts  of  the  defendant,  aside 
GXLL  OaL— 16 
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from  the  circumstances  of  the  killing  itself.     The  broadness 
of  language  which  counsel  complains  of  arises  only  when  the 
particular  sentence  adverted  to  is  cut  out  from  the  context 
and  examined  alone.     This,  however,  is  not  the  approved  or 
proper  way  to  examine  instructions,  or  parts  of  instructions. 
It  will  not  do  to  take  isolated  or  excised  sentences,  or  phrases, 
and  so  put  them  to  the  crucial  test.    Instructions,  for  the 
purpose  of  determining  whether  they  correctly  state  the  law 
or  not,  are  to  be  considered  in  their  entirety,  and  the  language 
used  in  each  is  to  be  considered,  not  only  with  reference  to  the 
special  instruction  of  which  it  is  a  part,  but  in  connection 
with  all  the  instructions,  precedent  and  subsequent  to  it,  and 
particularly  with  reference  to  all  instructions  bearing  on  the 
same  main  legal  proposition  of  which  it  forms  a  part.     Ex- 
amining the  instruction  complained  of,  under  this  rule,  we 
find  it  immediately  preceded  by  instructions  concerning  the 
conditions  under  which  the  right  of  self-defense  may  be  as- 
serted— ^that  he  was  not  the  first  aggressor,  or,  if  so,  that  he 
had  endeavored  to  decline  further  struggle;  that  he  had  not 
Bouo:ht  the  quarrel  with  the  design  of  forcing  a  deadly  issue, 
or  creating  or  inviting  a  real  or  apparent  necessity  for  killing, 
which,  if  present  to  one  without  blame,  would  justify  the 
homicide; — ^these  were  the  conditions  to  which  the  *angua.?e 
complained  of  had  reference,  and  to  which  the  terms  **  de- 
fault," and  *' fault,"  as  also  used  in  the  instruction,  applied. 
This  is  obvious,  too,  when  the  terms  are  considered  in  rela- 
tion to  the  context  of  the  special  instructions  where  they  are 
found ;  they  there  apply  to  the  circumstances  and  situation  of 
the  deceased  and  defendant  at  the  time  the  killing  occurred, 
and  under  which  he  asserts  that  he  was  justified  in  taking  the 
life  of  deceased.     Considered  with  reference  to  the  preceding 
and  subsequent  instructions  to  which  it  applies,  and  also  ^vith 
relation  to  the  particular  instruction  of  which  it  is  a  part,  it  is 
limited,  pertinent,  and  applicable.    So,  even  if  the  languajri 
of  the  instruction  were  open  to  the  criticism  that  it  states  the 
principle  too  broadly,  it  appears  so  only  when  examined  aside 
from  the  context  in  which  it  is  found. 

5.  Appellant  insists  that  the  court  erred  in  instructing  the 
jury  that,  **  whether  the  defendant  does,  or  does  not,  act  with 
malice  aforethought  is  alwajrs  to  be  inferred  from  the  circum- 
gtances  surrounding  the  case." 
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Afl  was  said  of  the  preyious  instruction,  this  sentence  is 
part  of  an  instruction  which,  together  with  various  other 
instructions  given  by  the  court,  fully  deals  with  the  matter  of 
malice  aforel  bought — ^the  great  criterion  distinguishing  mur- 
der from  other  killing. 

Standing  alone,  however,  we  perceive  no  ground  for  criti- 
cism. Malice  may  always  be  inferred  from  the  circumstances 
in  the  case — ^the  evidence  presented  and  considered  by  the 
jury.  If  there  are  other  additional  legal  rules  for  determin- 
ing it  the  defendant  cannot  complain  because  the  jury  were 
restricted  to  one  of  such  rules.  The  restriction  in  this  re- 
gard was  favorable  to  him,  and  he  has  no  reason  to  complain 
of  it. 

Exception  is  taken  to  the  language  of  some  of  the  other 
instructions  in  the  case,  but,  as  they  are  not  supported  in 
the  briefs  by  either  argument  or  authority, — simply  referred 
to, — we  have  not  called  particular  attention  to  them.  In 
view,  however,  of  the  gravity  of  the  case,  we  have  examined 
them  and  find  them  correct. 

The  court,  upon  its  own  motion,  fully  and  fairly  instructed 
the  jury  upon  all  matters  necessary  for  their  consideration, 
and  gave  every  instruction  requested  by  the  defendant — 
which  constituted  half  of  the  instructions  given — as  pre- 
sented, with  the  single  modification  in  the  two  instances  com- 
plained of.  As  far  as  the  instructions  given  in  the  case  are 
concerned,  taken  as  a  whole,  they  are  correct  and  fair,  and 
defendant  has  no  ground  of  complaint  on  their  account. 

Certain  errors  of  law  are  insisted  on,  and  we  will  now  con- 
sider them. 

6.  Agnes  Nierhoff,  daughter  of  deceased,  the  girl  to  whom 
defendant  was  engaged,  was  a  witness  for  the  prosecution. 
She  and  defendant  had  been  driving  on  the  Sunday  prior  to 
the  homicide.  On  redirect  examination  by  the  prosecution, 
over  defendant's  objection,  she  testified  that,  while  out  driv- 
ing, at  defendant's  suggestion  that  he  wished  to  get  his 
mother's  picture  and  a  horse-collar,  they  drove  to  the  ranch 
of  Oscar  Glover,  the  brother  of  defendant.  This  ruling,  if 
error,  was  harmless.  The  testimony  had  no  bearing  whatever 
on  the  case,  and  there  is  no  pretense  that  at  this  time  there 
was  any  ill-feeling  between  defendant  and  deceased.    Aside 
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from  this,  the  matter  had  been  originally  brought  out  in  the 
cross-examination  of  the  witness  by  defendant's  counsel. 

7.  This  same  witness — an  eye-witness  to  the  tragedy — upon 
the  trial  and  on  behalf  of  the  prosecution,  testified  against 
the  defendant;  her  testimony  tended  to  show  that  the  killing 
of  her  father  by  the  defendant  was  unprovoked,  deliberate, 
and  premeditated. 

On  cross-examination  the  counsel  for  defendant  confronted 
her  with  a  statement,  made  immediately  after  the  homicide, 
contradictory  of  her  statement  against  him  on  the  trial,  which 
previous  statement,  if  true,  was  exculpatory  of  the  defendant. 
She  admitted  on  cross-examination  that  she  made  such  state- 
ment. On  redirect  examination,  over  defendant's  objection, 
the  witness  was  permitted  to  testify  that  these  prior  state- 
ments were  untrue.  Counsel  suggests  that  the  prosecution 
should  have  been  restricted  to  proving  the  untruth  of  the 
statement  by  competent  and  relevant  testimony,  and  not  by 
the  sweeping  statement  of  the  witness.  But  the  testimony 
of  the  witness  was  both  competent  and  relevant  on  this  point. 
She  best  of  all  knew  which  of  her  statements  was  true.  She 
had  giviizi  the  one  and  was  confronted  by  the  other;  they 
were  inconsistent,  and  she  had  a  right  to  explain,  under  sec- 
tion 2052  of  the  Code  of  Civil  Procedure,  her  former  state- 
ments. If,  in  the  explanation,  she  declared  that  her  former 
statements  were  untrue,  this  certainly  was  an  explanation,  as 
far  as  it  went,  and  no  reasonable  objection  could  be  made  to 
this  method  of  explaining  it. 

Counsel's  objection,  too,  was  that  it  was  not  cross-examina- 
tion, irrelevant,  and  immaterial.  It  was  certainly  proper 
redirect  examination  because  the  contradictory  statement  was 
brought  out  by  counsel  for  defendant  on  cross-examination, 
and  it  is  material  and  relevant  in  all  trials  to  properly  show 
the  credibility,  or  want  of  credibility,  of  a  witness,  and  this 
end  is  attained  in  some  degree  by  the  declaration  of  the  wit- 
ness herself  that  she  has  made  prior  false  or  contradictory 
statements  on  the  same  subject. 

8.  This  same  witness  was  asked  on  redirect  examination 
why  she  had  not  told  her  father  and  one  Dr.  Dozier,  who 
visited  him  on  the  premises,  and  with  whom  she  conversed, 
of  the  presence  of  the  defendant  in  the  house,  and  of  his  de« 
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clared  intention  of  killing  her  father.  The  witness,  over 
the  objection  of  defendant,  answered  that  daring  all  the  time 
the  defendant  was  watching  her  with  gon  in  hand,  and  she 
was  afraid  if  she  said  anything  to  either  her  father  or  Dr. 
Dossier,  he  would  kill  both  herself  and  her  father.  The  in- 
quiry  was  proper.  The  defendant  on  cross-examination  had 
brought  out  the  fact  that  she  did  not  converse  with  the  doctor 
when  he  came,  or  inform  her  father  of  the  defendant's  pres* 
enca  As  the  natural  inquiry  would  be,  why  did  she  not  do 
so,  she  had  a  right  to  explain  her  conduct  in  this  regard. 
The  objection  of  defendant  was,  that  her  motive  in  not  tell- 
ing her  father,  or  the  doctor,  should  not  be  a  question  for 
consideration  by  the  jury.  As  motive  is  the  mainspring  of 
human  action,  when  it  is  ascertained  the  jury  can  all  the 
more  readily  determine  whether  given  conduct  was  inspired 
by  it  or  not. 

We  have  thus  far  adverted  particularly  to  such  assignments 
of  error  as  we   deem  worthy  of  special  mention. 

Several  others  are  relied  upon,  but  we  do  not  think  they 
call  for  any  extended  consideration.  The  claim  that  there 
vas  not  sufficient  proof  to  warrant  the  admission  of  the  dying 
declaration  of  deceased  in  evidence  is  not  tenable.  The  proof 
is  all  one  way,  and  conclusive  on  the  point,  that  it  was  made 
by  the  deceased  in  the  full  belief  of  impending  death.  Nor 
can  any  exception  be  taken  to  the  statement  by  the  deceased 
in  his  dictated  dying  declaration  that,  when  defendant  ap- 
proached from  the  house,  deceased  and  defendant's  brother 
Oscar  were  talking  about  a  horse-collar.  The  testimony  of 
all  parties  shows  this  to  have  been  the  fact,  and  besides,  as 
a  fact  and  circumstance  immediately  attending  the  homicide, 
it  was  part  of  the  res  gestae.  There  was  no  prejudicial  error 
in  permitting  the  prosecution  to  ask  the  witness  Oscar  Olover 
his  weight.  Even  conceding,  as  defendant  contends,  that  it 
was  for  the  purpose  of  proving  that  he  was  a  large  man 
physically,  and  able  to  have  intervened  and  stopped  the  kill- 
ing of  deceased,  yet  this  was  all  apparent  to  the  jury  without 
inquiry.  They  saw  the  witness,  and  could  judge  for  them- 
selves of  his  physical  proportions.  He  did  not  intervene  be- 
cause, he  testified  in  effect,  that  he  did  not  think  there  was 
going  to  be  any  trouble  until  it  was  all  over.  It  was  not  error 
for  the  court  to  refuse  to  allow  the  witness  Charles  Olover  to 
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testify  as  to  any  statement  made  by  the  witness  Agnes  Nier- 
hoff  to  him  concerning  the  homicide.  If  it  was  the  same  as 
she  made  on  the  stand,  it  was  inadmissible  as  hearsay.  If 
contradictory,  it  was  in  the  nature  of  impeachment,  and  her 
attention  should  have  been  first  called  to  it  while  on  the 
stand,  pursuant  to  section  2050  of  the  Code  of  Civil  Proce- 
dure. In  sustaining  the  objection,  the  court  offered  to  allow 
the  defense  to  recall  the  witness  Agnes,  and  lay  the  proper 
foundation  for  the  introduction  of  the  testimony  of  Charles, 
but  the  defense  declined  to  avail  itself  of  the  offer.  This 
offer  of  the  court  gave  the  defendant  all  he  was  entitled 
to;  having  rejected  the  benefit  of  it  he  must  abide  by  the 
rejection. 

This  embraces  all  the  objections  which  are  made  to  the 
rulings  of  the  court,  and,  in  our  judgment,  none  of  them  are 
well  taken. 

While  counsel  for  defendant  in  their  briefs  disclaim  any 
intention  of  questioning  the  sufficiency  of  the  evidence  to 
warrant  the  guilt  of  the  accused,  they  contend  that  it  is  not 
sufficient  to  warrant  the  infliction  of  the  death  penalty,  and 
in  this  regard  it  is  insisted  that  the  jury,  actuated  by  pre- 
judice, rendered  a  verdict  fixing  a  higher  degree  of  crime 
than  the  facts,  susceptible  of  belief,  justified.  We  find  no 
justification  in  the  record  for  this  claim  of  counsel.  There  is 
nothing  in  the  record  tending  to  show  that  the  jury  were  in 
any  respect  actuated  by  prejudice  against  the  defendant.  We 
cannot  invade  the  province  of  the  jury  and  substitute  our 
judgment  for  theirs,  as  to  the  sufficiency  of  their  finding  on 
controverted  facts.  There  may,  it  is  true,  arise  an  excep- 
tional case,  where  the  testimony  in  behalf  of  the  prosecution 
is  so  improbable  and  incredible  that  the  court,  convinced  of 
its  falsity  or  absolute  insufficiency  to  warrant  a  verdict  of 
guilty,  would  deal  with  it  as  a  matter  of  law.  This,  however, 
must  be  an  extreme  case,  and  such  is  far  from  being  suggested 
by  the  record  before  us.  There  was  evidence  on  the  part 
of  the  prosecution  which,  if  believed  by  the  jury,  warranted 
them  in  finding  the  defendant  guilty  of  murder  in  the  first 
degree.  Their  verdict  shows  them  to  have  believed  it,  and 
as  the  law  leaves  it  to  the  sound  and  discriminating  judgment 
of  the  jury  what  penalty  they  shall  award  for  that  degree  of 
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crime,  we  cannot  interfere    with  the  exercise  of  that  judg- 
ment, even  where  the  penalty  is  death. 

Finding  no  error  in  the  record,  the  judgment  and  order 
appealed  from  are  aflBrmed. 

McParland,  J.,  Angellotti,  J.,   Shaw,  J.,  Van  Dyke,  J., 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[L.  A.  No.  1105.    Department  Two.— December  5,  1903.] 

LOLA  A.  PRATT,  Respondent,  v.  CHARLES  PRATT  et  aL, 

Appellants. 

Nxw  Trial — Irbboula&itt  or  (}ourt — ^AirmAviT— Beoobd  upon  Apfkal 
— Peesumption. — Where  the  record  upon  appeal  shows  no  objection 
to  an  affidavit  on  motion  for  a  new  trial  as  to  irregularity  in  the 
proceedings  of  the  court  by  which  the  defendant?  weie  pri'veuted 
from  having  a  fair  trial,  and  shows  no  objection  presented  to  the 
affidavit  in  the  court  below,  it  must  be  presumed  upon  appeal  that 
the  affidavit  was  received  and  considered  bj  the  court  without  ob- 
jection. 

Id. — iNTEaauPTioN  op  Testiiiony — Compelling  Withdrawal  op  Wit- 
ness— Threatened  Prejudgment  op  Dependant's  Testimony — 
Error  op  Law — Irregularity. — Where  the  judge  trying  the  cause 
interrupted  counsel  for  the  defendant,  while  examining  the  daughter 
of  plaintiff  and  defendant  as  a  witness  for  the  defendant,  who  wan 
giving  competent  testimony,  and  did  in  an  irregular  way  control 
the  conduct  of  defendant's  case,  and  virtually  threatened  to  pre- 
judge the  testimony  of  the  defendant  as  a  witness  intending  to  tes- 
tify in  his  own  behalf,  unless  the  daughter  was  withdrawn  as  a 
witness  against  her  mother,  which  threat  led  to  such  withdrawal, 
such  action  of  the  court,  conceding  that  it  was  an  error  of  Jaw,  was 
prejudicial  irregularity,  preventing  a  fair  trial  to  the  defendant, 
which  was  ground  for  a  new  trial,  and  for  reversal  of  an  order  deny- 
ing it. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 
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S.  A.  W.  Carver,  and  A.  W.  Hntton,  for  Appellants. 

The  action  and  expressions  of  the  court,  as  shown  by  the 
affidavit,  were  an  irregularity  entitling  appellants  to  a  n^w 
trial.  (People  v.  WiUiams,  57  Cal.  110;  McMinn  v.  WheUm, 
27  Cal.  319 ;  Mahaney  v.  San  Francisco  etc.  Ry.  Co.,  110  CaL 
471 ;  McDuff  V.  Detroit  etc.  Co.,  84  Mich.  1  ;^  Savannah  etc 
By.  Co.  ▼.  Hardin,  110  Ga.  433;  Lord  v.  Lord,  3  N.  T.  Supp. 
667.) 

Scarborough  &  Bowen,  for  Resx)ondent 

The  affidavit  does  not  show  an  irregularity  entitling  de- 
fendants to  a  new  trial  (11  Am.  &  Eng.  Ency.  of  Law, 
843;  Hayne  on  New  Trial,  sees.  108,  265,  281,  285;  Code  Civ. 
Proc.,  sec.  475;  Coonan  v.  Loewenthal,  129  Cal.  197;  Duffy 
V.  Duffy,  104  Cal.  602;  Edwards  v.  Wagner,  121  Cal.  376; 
Pereira  v.  City  Savings  Bank,  128  Cal.  45.) 

GRAY,  C. — The  above-named  plaintiff  and  defendant  are 
wife  and  husband.  In  the  action  the  plaintiff  sought  an 
accounting  from  her  husband  in  regard  to  his  management 
and  disposition  of  her  separate  property  derived  from  the 
estate  of  her  mother,  and  which  she  had  confided  to  the  con- 
trol of  her  said  husband  on  its  coming  into  her  hands.  She 
also  sought  to  have  a  certain  note,  mortgage,  and  deed,  affect- 
ing a  certain  piece  of  her  real  estate,  and  executed  by  herself 
and  her  husband  to  her  husband's  father,  decreed  to  be  given 
up  and  canceled,  because  induced  by  the  fraud  and  undue 
influence  of  her  husband.  Plaintiff  had  judgment,  and  de- 
fendants appeal  therefrom  and  from  an  order  denying  them 
a  new  trial. 

The  transcript  on  appeal  contains  the  judgment-roll,  a 
statement  on  motion  for  a  new  trial,  embracing  the  evidence 
taken  and  proceedings  had  upon  the  trial,  and  a  bill  of  ex- 
ceptions, duly  settled  and  signed  by  the  judge  after  denying 
the  said  motion,  containing  an  affidavit  used  thereon  for  the 
purpose  of  establishing  the  first  ground  of  said  motion,  which 
was  ''irregularity  in  the  proceedings  of  the  court  by  which 
the  said  defendants  were  prevented  from  having  a  fair  trial." 
This  affidavit  is  uncontradicted,  and  it  sets  forth  that  the 
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affiants  were  present  at  the  trial  on  the  tenth  day  of  April, 
1900y  and  heard  and  saw  all  that  transpired  in  court  at  the 
time  the  witness  Florence  D.  Pratt  was  plficed  upon  the 
witness-stand;  that  previously  the  plaintiff  testified  on  be- 
half of  herself  that  there  had  never  been  any  settlement 
made  or  accounting  had  between  herself  and  her  husband 
concerning  the  properties  or  funds  derived  from  the  estate 
of  her  mother;  that  her  husband  was  still  indebted  to  her 
in  the  sum  of  four  to  six  thousand  dollars,  as  the  balance  of 
the  funds  of  her  mother's  estate  still  in  his  hands  un- 
accounted for ;  that  her  husband  had  admitted  to  her  that  he 
had  received  said  funds  for  her;  that  after  coming  to  Cali- 
fornia her  husband  bought  and  improved  the  Miltimore  Tract 
property  in  her  name  and  as  her  own  property;  that  her 
husband  had  charge  of  renting  said  Miltimore  Tract  prop- 
erty, and  collected  and  retained  the  rents  therefrom,  and 
attended  to  everything  about  it;  that  she  never  had  or  ob- 
tained any  money  on  said  property  or  otherwise  from  her 
own  funds  or  property. 

That  on  said  tenth  day  of  April,  1900,  the  defendant 
called  said  Florence  D.  Pratt  to  the  witness-stand  to  testify 
in  said  cause  on  behalf  of  the  defendants;  that  said  witness 
claimed  to  have  personal  knowledge  of  certain  conversations 
heard  by  her  between  the  plaintiff  and  defendant  Charles 
Pratt,  regarding  their  property  matters,  and  particularly  re- 
garding the  Miltimore  Tract  property  and  the  rents  and 
profits  therefrom  and  the  use  made  of  the  same ;  and  that  the 
defendants  then  desired  to  have  said  witness  testify  regard- 
ing said  matters,  and  expected  to  prove  by  her  that  during  all 
the  years  since  she  was  of  an  age  sufficient  to  understand 
and  remember  family  affairs  she  had  heard  the  property  af- 
fairs and  business  matters  of  her  mother  and  father  and  her 
grandmother's  estate  matters  talked  over  between  them 
on  many  occasions,  and  had  never  heard  either  her 
father  or  mother  in  any  way  mention  the  fact  of  there 
being  any  unsettled  matter  between  them  concerning  the 
property  or  funds  derived  from  her  grandmother's  estate, 
Anastasia  L.  Clark ;  that  during  said  period  of  time  she  saw 
and  heard  many  money  transactions  between  her  said  parents 
in  which  the  mon^  accounts  between  them  were  purported 
and  stated  to  be  settled,  but  that  in  none  of  said  instances 
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was  the  matter  of  any  balance  of  funds  in  her  father's  hands 
belonging  to  her  mother  ever  mentioned  between  them;  that 
of  her  personal  knowledge,  and  from  the  statements  made 
to  her  by  her  mother,  she  knew  that  the  rents  collected  from 
the  Miltimore  Tract  property  were  regularly  turned  over  tu 
her  mother,  and  were  not  retained  or  used  by  her  father; 
that  said  witness  thereupon  took  the  stand  and  was  properly 
sworn  and  attempted  to  testify  regarding  said  matters,  and 
that  the  following  is  the  substance  of  what  then  and  there 
occurred  and  of  the  statements  made  respectively  by  the  par- 
ties, to  wit:  Florence  D.  Pratt,  called  on  behalf  of  defendants, 
sworn  and  testified  as  follows:  "I  am  the  daughter  of  the 
parties  here.  I  will  be  eighteen  years  old  next  August.  I 
was  living  at  home  all  the  time  that  Dr.  and  Mrs.  Pratt  lived 
in  Los  Angeles  prior  to  their  separation.  I  have  at  different 
times  heard  the  property  matters  of  the  doctor  and  my  mother 
talked  over  between  them,  particularly  the  Miltimore  Tract 
property,  and  the  rents,  profits,  and  use  of  it.  I  don  *t  know 
as  I  can  give  the  date.  It  was  at  the  time  we  were  living  on 
Jefferson  Street.  The  Court. — Mr.  Carver,  there  has  been 
no  testimony  offered  as  to  the  amount  of  those  rents  and 
who  collected  them.  Mr.  Carver. — ^We  wish  to  offer  this 
testimony  as  against  the  statements  of  plaintiff  to  the  effect 
that  the  defendant  always  got  the  rents.  She  says  she  didn't 
get  them.  Our  answer  is  that  defendant  did  get  them,  and 
paid  them  over  to  plaintiff,  and  that  is  what  we  wish  to 
prove.  The  Court. — Can't  you  prove  it  by  somebody  else 
than  the  daughter t  I  don't  know  anything  more  revolting 
than  to  have  a  child  put  on  the  witness-stand  to  dispute  a 
parent,  father  or  mother.  .  .  .  You  can  use  your  own  choice. 
1  just  simply  say  to  you  that  there  is  no  depth  of  infamy  to 
which  people  can  sink  more  than  to  put  their  children  on 
the  stand  to  testify  against  father  or  mother.  I  don't  know 
anything  that  would  condemn  your  client  in  my  eyes  so  com- 
pletely as  to  put  that  girl  on  the  stand  to  testify  against  the 
mother.  You  would  have  to  bolster  everything  he  (defend- 
ant) said  to  make  me  believe  anything  after  he  did  that 
I  have  very  pronounced  views  on  it.  It  is  shocking  when 
a  child  is  offered  on  the  witness-stand  to  testify  to  anything 
that  a  mother  has  said  as  true  or  untrue.  Mr,  Carver. — The 
defendants  except  to  the  statement  and  ruling  of  the  court. 
Suppose  that  the  daughter  had  been  on  the  stand,  and  the 
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mother  should  then  take  the  stand  and  testify  against  the 
daughter.  It  doesn  't  seem  to  me  that  it  makes  any  difference 
which  one  is  on  the  stand  first.  The  Court. — ^Now,  you  have 
the  whole  field ;  go  on.  You  have  the  liberty  to  put  this  girl 
on  and  have  her  testimony.  Ask  her  this  question  if  you  care 
to.  I  simply  want  you  to  understand  that  it  opens  the  door 
to  prejudice,  which  every  court  must  have  that  has  a  family. 
Thereupon  the  defendants,  by  reason  of  the  foregoing  ex- 
pressed views  and  prejudice  of  the  court,  were  compelled  to 
and  did  withdraw  said  witness  from  the  stand.'' 

The  affidavit  was  subscribed  and  sworn  to  by  the  defendant 
Charles  Pratt,  his  attorney  S.  A.  W.  Carver,  and  by  one 
C.  W.  Sexton,  and  was  filed,  read,  and  considered  on  the 
motion  for  a  new  trial.  No  other  affidavits  were  read  upon 
the  hearing  of  the  motion.  The  bill  of  exceptions  fails  to 
show,  nor  does  it  appear  otherwise,  that  any  objection  was 
made  to  this  affidavit  in  the  court  below.  We  must  therefore 
presume  that  it  was  so  received  and  considered  by  the  court 
without  objection.  It  is  objected  here,  however,  on  the  part 
of  respondent,  that  the  action  of  the  court  in  the  respect 
disclosed  by  the  affidavit  was  not  an  irregularity,  but,  if  any- 
thing, a  mere  error  of  law,  not  to  be  presented  on  affidavits. 
(Code  Civ.  Proc,  sec.  658.)  It  is  perhajw  not  necessary 
to  determine  whether  the  conduct  of  the  judge  amounted  to 
an  error  of  law  or  not.  It  may  be  conceded  to  have  been  an 
error  of  law,  and  yet,  possessing  all  the  aspects  of  an  irregu- 
larity, as  it  does,  it  was  not  amiss  to  treat  it  as  the  ground  for 
a  new  trial  referred  to  in  subdivision  1  of  section  657  of  the 
Code  of  Civil  Procedure.  (Hayne  on  New  Trial,  sec.  29.) 
As  ordinarily  understood  an  error  of  law  is  committed  when 
the  court,  either  upon  motion  of  one  of  the  parties  or  upon  its 
own  motion,  makes  some  erroneous  order  or  ruling  on  some 
question  of  law  which  is  properly  before  it  and  within  its 
jurisdiction  to  make.  Here,  however,  the  court  was  not  called 
upon  to  rule  or  make  an  order  upon  any  question  of  law,  but 
the  judge  interrupted  counsel  and  undertook  to  and  did  in 
d  very  irregular  way  control  the  conduct  of  the  case  on  the 
side  of  defendant.  The  trial  judge  virtually  threatened  to 
X>rejudge  the  testimony  of  the  defendant  as  a  witness,  and 
intimated  that  unless  the  daughter  was  withdrawn  as  a  wit- 
ness he  would  regard  the  fact  of  her  having  contradicted  the 
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mother  in  the  father's  interest  as  a  matter  seriously  dis- 
crediting the  latter's  testimony.  The  judge  certainly  hail 
no  right  thus  in  advance  of  hearing  the  testimony  of  the 
father  to  make  up  his  mind  as  to  the  effect  that  previous 
testimony  ought  to  have  on  the  weight  of  his  testimony.  The 
testimony  of  the  daughter  as  offered  was  competent  and 
proper,  and  therefore  the  judge  had  no  right  to  permit  it  to 
arouse  in  his  mind  a  prejudice  against  the  father.  Above 
ally  he  had  no  right  by  an  expression  of  such  prejudice  and 
its  threatened  results  to  drive  the  party  to  withdraw  testi- 
mony against  which  no  legal  objection  existed.  The  action  of 
the  judge  was  an  irregularity.  That  it  was  extremely  pre- 
judicial to  the  appellant  is  made  to  appear  very  forcibly  when 
we  examine  the  findings  and  learn  that  they  are  against 
appellant  in  every  particular  to  which  the  proposed  testi- 
mony of  the  daughter  was  directed.  There  are  then  two 
good  reasons  why  the  objection  of  respondent  that  the  matter 
urged  could  not  properly  be  presented  by  affidavit  should  be 
overruled:  1.  No  such  objection  was  made  at  the  hearing  of 
the  motion;  and  2.  The  objection  would  not  have  been  valid  if 
it  had  been  made.  The  trial  of  a  case  shoidd  not  only  be 
fair  in  fact,  but  it  should  also  appear  to  be  fair.  And  where 
the  contrary  appears,  it  shocks  the  judicial  instinct  to  allow 
the  judgment  to  stand. 

We  find  it  unnecessary  to  determine  on  this  appeal  whether 
the  statement  on  motion  for  new  trial  was  settled  in  accord- 
ance with  the  provisions  of  the  code  or  not  Nor  will  it  be 
necessary  to  discuss  the  many  questions  arising  on  said  state- 
ment. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

McFarland,  J.,  Iiorigan,  J.,  Angellotti,  J. 

Hearing  in  Bank  denied. 
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FIRST  NATIONAL  BANK  OF  RBDLANDS,  Appellant, 
▼.  GERTRUDE  S.  BOWERS,  BeBpondent. 

GVARANTT  TO    BaNX— DRAIT    POB    ObANQXS — "BiLLfi    OF    LADING     AT- 

tachsd" — 'EmmscE  or  Facts  and  CmcnusTANCEs — Question  pob 
JUBT. — ^A  guAranty  to  a  bank  of  ninety  per  eent  of  the  face  yalue 
of  all  drafts  for  oranges  ''with  bills  of  lading  attached,"  drawn 
hj  a  froit  eompany  in  favor  of  the  bank  during  a  specified  orange 
season,  is  not  suiBeiently  elear  and  obvious  as  to  the  meaning  of 
the  phrase  "with  bills  of  lading  attached"  to  justify  the  court  in 
a  eonstruction  of  it  as  matter  of  law,  and  in  refusing  to  permit 
the  jury,  under  the  evidence  disclosing  the  facts  and  circumstances 
surrounding  its  ezeeution,  to  determine  what  the  parties  intended 
by  those  words,  the  meaning  of  which  was  disputed.  Such  deter- 
mination was  the  province  of  the  jury,  and  not  of  the  court. 
Id. — OoNSTBUonoN  or  Guaeanths — ^Explanation — Intsntion  or  Pab* 
TDES. — Contracts  of  guaranty,  like  all  other  contracts,  should  receive 
a  fair  and  liberal  interpretation,  according  to  the  true  import  of 
their  language,  and  may  be  explained  by  reference  to  the  circum- 
stances under  which  they  were  made  and  the  matter  to  which  they 
relate,  the  main  object  being  to  ascertain  and  effectuate  the  inten- 
tion of  the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial 
Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Otis  &  Oregg,  and  J.  S.  Chapman,  for  Appellant 

Edward  R.  Annable,  and  Hunsaker  &  Britt,  for  Respond- 
ent 

LORIGAN,  J. — ^Plaintiff  brought  this  action  to  recover 
from  the  defendant  $12,529.92  upon  a  contract  of  guaranty 
executed  by  her  in  its  favor. 

The  trial  was  had  before  a  jury,  and  at  the  close  of  the 
evidence  the  court,  over  plaintiff's  objection,  instructed  the 
jury  to  return  a  verdict  in  favor  of  defendant,  which  was 
done,  and  judgment  entered  thereon. 
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Plaintiff  moved  for  a  new  trial,  which  waa  denied,  and 
from  the  order  denying  said  motion  and  from  (he  judgment 
it  appeals. 

The  contract  of  guaranty  upon  which  the  action  is  brought 
is  aa  follows : — 

''Redlands,  Cal.,  Dec.  1,  1897. 
'*To  the  First  National  Bank  of  Redlands,  CaL 

''I  hereby  guarantee  to  said  bank  ninety  per  cent  (90)  of 
the  face  of  all  drafts  for  oranges  (with  B-L  attached),  drawn 
by  the  Haight  IfYuit  Co.,  in  favor  of  said  First  National 
Bank  during  the  orange  season  of  1897  and  '98. 

"Gertrude  S.  Bowers." 

It  was  admitted  upon  the  trial  that  the  letters  ''B-L" 
were  intended  by  the  parties  to  mean  "bill  of  lading." 

It  appears  from  the  evidence,  that  the  Haight  Fruit  Gom> 
pany,  after  the  execution  of  such  contract  of  guaranty  by 
defendant,  and  its  delivery  to  plaintiff,  made  at  different 
times  drafts  in  favor  of  plaintiff,  upon  the  respective  parties 
to  whom  in  the  various  cities  of  the  United  States  consign- 
ments of  oranges  were  shipped;  that  each  of  said  drafts  had 
attached  to  it  the  bill  of  lading  of  the  particular  consign- 
ment for  which  it  was  drawn  on  the  consignee,  and  all  said 
drafts  were  drawn  on  a  printed  form  used  by  the  Haight 
Fruit  Company,  which  contained,  among  other  things,  the 
following:  "Instructions  to  the  Bank. — This  collection  covem 
goods  now  in  your  city.  Please  present  for  acceptance  with* 
out  delay,  but  hold  until  goods  arrive,  if  necessary.  Do  not 
return  documents  unless  instructed  from  California  to  do 
so.  Permit  inspection  on  track.  Deliver  bill  lading  or  order 
on  acceptance  of  draft.  If  not  accepted  immediately  on 
arrival  of  goods,  wire  direct  to  Haight  Fruit  Company,  Reil- 
lands,  California,  and  follow  their  instructions."  That  all  of 
said  bills  of  lading,  attached  to  said  drafts,  were  either  issued 
by  the  transportation  companies  directly  to  the  consignees,  or 
to  the  Haight  Fruit  Company,  and  specially  indorsed  by  it 
to  said  consignees;  that  none  of  them  were  either  issued,  or 
indorsed  to,  said  bank ;  that,  upon  the  delivery  of  said  drafts 
with  such  bills  of  lading  attached,  the  plaintiff  advanced  to 
the  Haight  Fruit  Company,  on  the  faith  of  said  guaranty, 
ninety  per  cent  of  their  face  value;  that  a  large  proportion 
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of  said  drafts  accompanied  by  bills  of  lading,  were  drawn 
by  the  Haight  Fruit  Company  on  its  own  agents  in  eastern 
cities,  for  the  purpose  of  enabling  them  to  make  sale  of  con- 
signments of  oranges  described  therein,  and  others  were  on 
particular  purchasers  in  different  eastern  cities.  That  each 
of  said  drafts,  with  bill  of  lading  attached,  was  forwarded 
by  the  plaintiff  to  its  business  correspondent  in  the  city 
where  the  drawee  and  consignee  resided  for  presentment,  ac- 
ceptance, and  payment. 

It  further  appears  from  the  evidence  that  the  Haight  Fruit 
Company  had  a  contract  with  the  railroad  companies  over 
whose  lines  its  consignments  were  sent,  whereby  the  fruit 
company,  could,  at  any  time,  have  said  consignments  while  en 
route  diverted  from  one  point  to  another,  or  from  one  con- 
signee to  another,  or  delivered  to  its  agents  vrithout  the  pro- 
duction or  surrender  of  the  bills  of  lading  attached  to  the 
draft,  and  that  it  did  so  whenever  it  chose;  that  all  of  said 
drafts  sued  on  were  returned  to  plaintiff  by  its  eastern  bank 
correspondents  unpaid,  accompanied  in  all  but  a  few  instan- 
ces by  the  original  bills  of  lading  which  were  sent ;  that  none 
of  said  drafts  sued  on  were  presented  for  pa3rment  to  the 
drawees  therein;  that  said  plaintiff  during  said  season  ad- 
vanced on  said  drafts  $130,051.52,  all  of  which  was  collected 
from  the  drawees  named  therein,  save  the  amounts  sued  on. 

There  was  also  evidence  introduced  on  the  part  of  the 
plaintiff,  tending  to  prove  that  the  Haight  Fruit  Company 
for  many  years  theretofore  had  been,  and  at  the  time  of  the 
faiaranty  in  question  was,  largely  engaged  in  Southern  Cali- 
fornia, at  Bedlands  and  its  vicinity,  in  purchasing  and  ship- 
ping oranges  to  the  eastern  market 

It  owned  no  orange-groves  of  its  own,  but  in  common 
with  others  engaged  in  the  same  enterprise  the  company  pur- 
chased entire,  or  partial,  crops  of  oranges  from  the  owners 
thereof  early  in  the  season,  while  the  fruit  was  on  the  trees, 
and  long  before  it  had  ripened,  so  as  to  be  ready,  when  the 
shipping  period  arrived,  to  successfully  compete  with  those 
engaged  in  the  same  business. 

That  the  company  was  not  financially  able,  on  account  of 
the  extensive  purchases  necessary  to  be  made,  to  command 
from  its  own  resources  sufficient  money  to  pay  for  these  crops, 
as  payments  by  the  owners  were  required,  which  were  in 


256  FiBST  National  Bank  i;.  Bowebs.  [141  CaL 

advance  when  the  contract  of  purchase  was  made,  and  usnally 
full  payment  when  the  fruit  was  deliyered,  and  was,  there- 
fore, compelled  to  make  arrangements  so  that  the  capital 
necessary  therefor  during  the  shipping  season  would  be  sup- 
plied by  a  bank  under  some  security  furnished  by  a  third 
party,  and  it  was  with  this  end  in  view  that  defendant's 
guaranty  was  secured,  though  the  matter  of  its  procurement 
will  be  referred  to  more  particularly  later  on. 

That  the  general  conduct  of  the  business  during  the  ship- 
ping season,  both  in  previous  years  and  during  the  season 
for  which  the  guaranty  in  question  was  given,  required  that 
the  company  should  have,  and  it  did  have,  agents  employed 
in  several  of  the  principal  eastern  cities,  whose  duty  it  was 
to  obtain  purchasers  and  markets  for,  and  to  attend  to  the 
interests  of  the  company  in,  the  sale  of  fruit  consigned  there. 
These  agents  would  notify  the  company  that  they  had  made 
the  sale  to  different  persons,  or  firms,  of  such  a  number  of 
boxes  or  carloads  of  oranges,  and  thereupon  the  company 
would  consign  to  these  agents,  for  delivery  to  such  persons^ 
the  required  shipments,  transmitting  at  the  same  time  a 
draft  for  the  purchase  price,  with  bill  of  lading  attached. 
All  shipments  were  made  subject  to  inspection  by  the  con- 
signees. On  the  arrival  of  the  goods,  in  some  instances,  these 
consignees  would  refuse  to  accept  them;  a  refusal  which 
might,  or  might  not,  be  based  on  sufficient  grounds, — perhajM 
the  goods  were  damaged,  or  a  depressed  market  might  make 
it  to  the  interest  of  the  consignee  to  refuse  acceptance.  Be 
the  reason  what  it  might,  the  consignee  thus  refusing  to 
accept,  the  agent  of  the  company  at  the  place  of  consignment 
would  have  to  take  immediate  possession  of  the  fruit  and  sell 
it  to  the  best  advantage.  Under  such  circumstances,  as  the 
consignments  were  not  accepted  by  the  consignees,  the  drafts 
against  them  would  not  be  accepted,  and  hence  not  presented. 

In  other  instances  orange  crops,  which  the  company  luui 
purchased,  would  be  ripe,  and  the  owners  insistent  that  they 
should  be  gathered  and  paid  for.  At  this  time  the  eastern 
market  might  be  depressed  and  the  agents  of  the  company 
unable  to  make  sales.  Under  these  circumstances,  as  the  fruit 
could  be  kept  only  a  limited  time  after  being  picked,  the  cars 
would  be  loaded  with  it,  and  billed  to  some  agent  in  a  distant 
city — for  illustration,  say  Boston.    While  being  gotten  ready 
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for  shipment,  and  after  the  shipment  was  started  on  its  way 
to  the  Boston  agents,  the  company  would  by  telegraph  notify 
snch  agents,  and  its  other  agents  in  different  cities,  of  the 
transmission  of  such  unsold  consignment,  and  direct  them  to 
look  out  while  the  consignment  was  in  transit  for  a  market 
therefor,  because,  if  the  consignment  was  permitted  to  reach 
Boston  a  sale  of  it  might  not  be  advantageously  effected.  In 
response  to  these  notices,  it  frequently  happened  that  an  agent 
somewhere  else, — say  at  Chicago, — or  several  agents  along 
the  route,  would  find  purchasers  for  the  whole  or  separate 
carloads  of  the  oranges.  To  meet  these  contingencies,  under 
its  arrangement  with  the  railroad  company,  the  consignment 
directed  to  Boston  would  be  diverted  from  its  destination  to 
such  point  where  these  other  agents  had  procured  sales  for  it 
If,  for  example,  this  consignment  originally  destined  for 
Boston  should  be  diverted  to  Chicago,  it  would  be  received 
and  disposed  of  in  that  market  without  either  draft  or  bill 
of  lading,  as  both  these  would  have  gone  on  to  Boston  where 
the  consignment  was  originally  billed,  but  which  it  never 
reached. 

In  other  cases,  consignments  would  be  made  to  particular 
eastern  purchasers,  with  drafts  against  them  for  the  purchase 
prices,  and  accompanying  bills  of  lading.  Often  these  par- 
ties would  refuse  to  accept  the  consignment.  Under  these 
i^ircumstances  the  drafts  would  not  be  presented  against  the 
consignees.  In  such  cases  the  consignments  would  be  taken 
by  the  agents  of  the  company  in  the  locality,  and  sold  out  at 
r<%tail  to  the  best  advantage,  and  perhaps  to  a  dozen  different 
persons. 

In  some  instances  consignments  arrived  at  their  destina- 
tion, and  on  inspection  were  found  so  damaged  in  trans- 
portation as  to  be  of  little  or  any  value,  and  consequently 
refused. 

In  some  of  the  instances  referred  to  it  would  be  useless  to 
present  the  drafts  for  either  payment  or  acceptance,  and  in 
others  they  could  not  be,  because  the  consignments  had  been 
diverted  to  points  other  than  the  original  destination  to  which 
the  drafts  had  proceeded. 

In  all  instances,  however,  where  sales  were  made,  whether 
of  consignments  diverted  from  the  destinations  specified  In 
CXTiT.  OaL— 17 
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the  bill  of  lading  and  sold  by  the  agents  of  the  company  in 
other  cities,  or  made  by  agents  after  the  particular  consignees 
had  refused  to  receive  the  shipments,  or  accept,  or  pay  the 
drafts  therefor,  the  proceeds  were  turned  in  to  the  credit  of 
the  drafts  drawn,  to  the  extent  that  anything  was  realized. 

The  business  of  the  company  was  not  only  conducted  in 
this  manner  during  the  seasons  previous,  but  similar  methods 
were  employed  and  like  transactions  arose  during  the  season 
to  which  the  guaranty  of  defendant  applied.  The  evidence 
not  only  showed  these  facts,  but  there  was  likewise  evidence 
tending  to  show  that  the  defendant  was  fully  informed  of  the 
way  in  which  the  business  was  theretofore  conducted,  under- 
stood all  about  it,  and  that  it  was  intended  to  be  transacted 
under  her  guaranty,  in  the  same  manner. 

This  guaranty  was  given  by  her  in  furtherance  of  the  in- 
terests of  her  nephew,  who  desired  to  purchase  an  interest  in 
the  fruit  company.  To  this  end  she  advanced  him  the  money 
to  purchase  stock  in  the  Haight  Fruit  Ompany,  and  at  the 
same  time  agreed  to  advance  that  company  money  from  time 
to  time  as  required  in  the  transaction  of  its  business.  This 
she  did  for  some  time  personally,  but  shortly  after  the  ship- 
ping season  opened  an  arrangement  was  made  by  her,  with 
the  officers  of  the  plaintiff  bank,  which  resulted  in  the  ezeeu- 
tion  and  delivery  of  the  contract  of  guaranty  sued  on.  There 
was  additional  evidence  upon  all  these  matters  given  in  the 
case,  but  we  have  set  forth  this  much  as  sufficient  under  which 
to  discuss  the  principles  of  law  which  we  deem  applicable. 
The  main  and  important  question  on  this  appeal,  and  the  only 
one  which  it  will  be  necessary  to  consider,  is  the  correctness 
of  the  action  of  the  court  in  instructing  the  jury,  in  the  face 
of  the  recited  and  similar  evidence,  to  return  a  vardict  for  the 
defendant.  The  giving  of  this  instruction  is  the  principai 
ground  for  reversal  urged  by  appellant. 

We  are  not  clearly  advised  from  the  record  upon  what 
ground  the  lower  court  based  this  instruction  to  the  jury. 
It  must  have  done  so,  however,  by  construing  th^  contract 
of  guaranty  as  meaning  in  the  use  of  the  term  **bill  of  lading 
attached,"  that  such  bills  of  lading  as  accompanied  the 
drafts  should  have  been  transferred  to  the  bank  by  the  Haight 
Company,  so  as  to  operate  as  a  pledge  of  the  oranges  against 
which  such  drafts  were  drawn,  and  as  security  for  the  benefit 
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of  the  guarantor,  and  by  such  transfer  to  plaee  the  con- 
fligmnent  under  the  absolute  control  of  the  bank  and  beyond 
the  control  of  the  drawer — ^the  Haight  Fruit  Company ;  that 
this  was  a  condition  precedent  to  her  liability  under  the 
guaranty,  and  not  having  been  complied  with,  such  liability 
never  attached;  or,  the  court  may  have  based  its  instruction 
on  the  fact  that  the  drafts  sued  on  were  never  presented  to 
the  drawees  for  acceptance,  and  hence  if  any  liability  ever 
did  attach,  this  failure  on  the  part  of  the  plaintiff  to  so  pre- 
sent them  relieved  and  exonerated  her  from  responsibility. 
The  action  of  the  court  on  the  record  cannot  be  defended  on 
any  other  grounds,  and  we  have  no  doubt  that  the  court  based 
its  instruction  on  the  first,  because  this  is  the  proposition  to 
which  the  briefs  of  counsel  on  both  sides  are  principally  ad- 
dressed. 

Respondent's  contention  in  the  court  below  was,  and  the 
view  which  the  lower  court  took  of  the  contract  of  guaranty, 
by  refusing  to  permit  the  jury  to  take  into  consideration  the 
facts  and  circumstances  attending  and  surrounding  its  mak- 
ing, as  disclosed  by  the  evidence,  for  the  purpose  of  determin- 
ing the  meaning  of  the  term  ''bill  of  lading  attached,"  as 
used  in  the  contract,  must  have  been,  that  the  language  of 
the  contract  on  this  subject  was  plain  and  obvious,  and  not 
open  to  any  examination  or  investigation  by  the  jury 
under  a  consideration  of  such  facts  and  circumstances;  that 
by  its  terms  the  contract  of  guaranty  plainly  provided  that 
the  bank  should  with  all  drafts  discounted  by  it,  have  taken 
as  security  therefor  a  valid  pledge  of  each  consignment  of 
oranges,  against  which  the  draft  was  drawn,  by  having  the 
bill  of  lading  therefor  either  issued,  or  transferred  to  itself, 
and  retain  exclusive  control  over  the  consignment,  and  that, 
as  not  only  were  none  of  these  bills  of  lading  drawn  in  favor 
of,  or  assigned  to  the  plaintiff,  but  it  cashed  drafts  which, 
on  their  face,  all  expressly  reserved  to  the  company  the  con- 
trol of  the  consignments  represented  by  such  biUs  of  lading, 
the  defendant  was  not  liable.  We  cannot,  however,  agree 
with  the  lower  court  in  this  view.  We  do  not  perceive  that 
the  terms  of  this  guaranty  were  so  plain,  or  the  meaning  so 
certain,  as  to  warrant  the  court  in  itself  construing  the  in- 
strument, and  refusing  to  permit  the  juiy,  under  the  evidence 
disclosing  the  facts  and  circumstances  surrounding  its  exe- 
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cution,  to  determine  what  the  parties  intended  bj  its  dis- 
jmted  terms. 

To  sustain  the  view  taken  by  the  court,  it  was  certainly 
necessary  to  import  into  the  lang^iage  which  was  used  by  the 
parties,  terms  which  were  plainly  not  expressed  therein,  and 
which  could  only  exist  as  a  matter  of  construction. 

The  court  construed  the  contract  upon  its  face  as  a  plain, 
clear  guaranty,  which  was  not  affected  by  any  of  the  facts 
and  circumstances  attending  its  execution;  either  the  situa- 
tion of  the  parties,  or  the  object  to  be  attained,  or  subject  to 
be  construed  under  any  of  the  aids  which  the  law  affords  for 
the  interpretation  of  contracts. 

There  is  nothing  expressly  said  in  the  contract  of  guarant3' 
about  the  plaintiff  taking  bills  of  lading  as  a  pledge,  or  re- 
taining control  over  them  as  security  for  the  drafts  cashed. 
There  is  nothing  in  the  terms  used  wholly  inconsistent  with 
permitting  the  Haight  Fruit  Company  to  control  the  dispo- 
sition of  the  consignments  represented  by  the  bills  of  lading. 
If  there  is,  it  is  only  by  construction.  On  the  face  of  the 
guaranty  there  is  nothing  said  as  to  who  shall  have  the  control 
of  the  oranges.  Nor  is  it  obviously  apparent  therefrom, 
that  the  requirement  that  biUs  of  lading  should  be  attacheil 
to  the  drafts,  was  for  any  other  purpose  than  to  serve  as  a 
guide  to  the  plaintiff  in  determining  whether  the  drafts  pre- 
sented by  the  company  should  be  cashed  by  it,  or  not.  No 
drafts  could  be  cashed  except  for  oranges — ^no  other  ship- 
ments of  fruit — and  the  bill  of  lading  would  furnish,  and 
Diight  possibly  be  intended  to  furnish,  the  best  information, 
that  the  drafts  were  for  consignments  of  oranges  represented 
thereby,  as  the  guaranty  contemplated  they  should  be.  It 
was  a  question,  whether  the  bank  was  required  under  the  con- 
tract, to  do  any  more  than  to  see  that  there  was  a  bill  of  lading 
accompanying  each  draft,  professing  on  its  face  in  the  ordi- 
nary form  of  such  documents  to  represent  a  consignment  of 
oranges.  It  was  also  a  question,  whether  it  was  intended 
that  the  turning  over  of  these  bills  of  lading  with  the  drafts 
was  for  any  other  purpose  than  that  the  plaintiff  through 
its  correspondents  might  receive  the  proceeds  of  the  sale  of 
the  fruit  made  by  the  company  in  payment  of  the  diaooonts 
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made  on  the  drafts  therefor.  On  the  other  hand,  for  the 
court  to  construe  the  phrase  ''bills  of  lading  attached"  to 
mean  that  such  bills  were  required  to  be  made  out  in  favor 
cf ,  or  indorsed  to  plaintiff,  and  held,  retained,  and  dealt  with 
as  pledges  securing  the  drafts,  with  all  the  responsibilities 
and  liabilities  to  be  assumed  by  the  plaintiff  under  such  con- 
dition, was  to  incorporate  into  the  instrument,  by  construc- 
tion, more  than  it  expressly  contains,  and  to  give  it  an  effect 
which,  on  its  face,  it  is  not  disclosed  the  parties  contemplated. 
We  do  not  say  that  this  may  not  have  been  the  intention, 
but  it  does  not  clearly  or  obviously  follow  from  the  language 
of  the  guaranty,  and  in  the  dispute  between  the  parties  as  to 
its  meaning,  this  could  only  be  properly  determined  by  a 
consideration  of  all  the  facts  and  circumstances  surrounding 
its  execution,  and  in  the  case  at  bar  this  was  the  province  of 
the  jury  and  not  of  the  court 

That  the  defendant  herself  did  not  think  that  the  con- 
struction placed  by  the  court  upon  this  contract  was  so  ob- 
vious or  apparent  is  disclosed  by  her  answer,  in  which  she 
sets  forth  that  it  was  understood  by  the  terms  of  said  contract 
that  a  lien  would  be  creatod  against  said  oranges  represented 
by  said  bills  of  lading.    It  was  the  determination  of  this  ques- 
tion, as  to  what  was  the  meaning  of  the  term  ''bill  of  lading 
attached,"  that  the  appellant  insists  should  have  been  sub- 
ndtted  to  the  jury  under  all  the  evidence,  and  in  this  we  think 
appellant  was  right    Contracts  of  guaranty  are  not  affected 
by  rules  different  from  those  employed  in  construing  other 
contracts,  but,  like  all  other  contracts,  should  receive  a  fair 
and  liberal  interpretation,  according  to  the  true  import  of 
their  language,  and  may  be  explained  by  reference  to  the 
circumstances  under  which  they  are  made  and  the  matter  to 
which  they  relate.     (Civ.  Code,  sec.  1647.)     "As  guaranties 
are  contracts  of  extensive  use  in  the  commercial  world,  upon 
the  faith  of  which  large  credits  and  advances  are  made,  care 
tfhould  be  taken  to  hold  the  party  bound  to  the  full  extent  of 
what  appears  to  be  his  engagement     Letters  of  guaranty  are 
commercial  instruments,  generally  drawn  up  by  merchants, 
sometimes  inartificial  and  often  loose  in  their  structure  and 
form.     They  should  not,  therefore,  be  construed  with  nice 
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and  technical  care;  but,  according  to  the  facts  and  circum- 
stances  accompanying  the  transaction,  holding  in  view  as  the 
main  object  to  ascertain  and  effectuate  the  intentions  of  the 
parties."  (2  Daniel  on  Negotiable  Instruments,  p.  791.) 
The  rule  is  correctly  stated  in  Mauran  v.  BtULus,  16  Pet 
533,  where  the  court  say:  *'The  questions  in  this  ease 
aiise  on  the  instructions  of  the  court;  and  they  very  prop- 
erly, as  we  think,  refer  the  jury  to  the  facts  and  circumstances 
under  which  the  guaranty  was  given.  It  is  only  by  such 
reference  that  that  instrument  can  be  correctly  understood 
and  construed.  In  the  construction  of  instruments,  to  ascer- 
tain the  intention  of  the  parties  is  the  great  object  of  the 
court;  and  this  is  especially  the  case  in  acting  upon  guaran- 
ties. ' '  In  Thompson  v.  McKay,  41  Gal.  228,  the  court  says : 
''The  rule  is  well  established  that,  in  construing  doubtful 
instruments,  they  must  be  interpreted  in  the  light  of  the 
surrounding  circumstances.  After  ascertaining  the  relation 
of  the  contracting  parties  to  each  other,  and  the  subject-mat- 
ter of  the  contract,  the  court  will,  if  possible,  so  construe  the 
instrument,  however  inartificially  drawn,  as  to  give  effect  to 
the  intention  of  the  parties,  provided  it  can  be  done  without 
disregarding  the  language  of  the  instrument,  when  all  its 
parts  are  considered."  To  the  same  effect  are  Walsh  v.  Hill, 
38  Cal.  481 ;  Laf argue  v.  Harrison,  70  Cal.  385  ;^  London  etc 
Bank  v.  Parroii,  125  Cal.  472 ;2  McCasland  v.  O'Brien,  57 
Hi.  App.  636 ;  Wills  v.  Boss,  77  Ind.  1  ;*  Crest  v.  Burlingame, 
62  Barb.  351;  Bell  v.  Bruen,  1  How.  169;  Lee  v.  Dick,  10  Pet 
482;  Graham  v.  Farmers'  etc.  Bank,  116  Cal.  466.  The  pur- 
pose to  be  subserved  by  this  rule  is  to  place  the  court,  or  jury, 
in  the  position  of  the  parties  at  the  time  the  contract  was 
made,  and  enable  it  to  intelligently  interpret  the  language 
used  by  them.  Facts  which  tend  to  illustrate  or  explain  the 
language  used  in  the  contract,  and  to  place  the  court  or  jury 
as  nearly  as  may  be  in  the  situation  of  the  parties  as  they 
contracted,  are  always  admissible  when  the  meaning  of  the 
terms  used  is  debatable.  Under  these  principles  the  plaintiff 
had  a  right  to  have  submitted  to  the  jury  the  question  of  what 
was  intended,  understood,  and  meant  by  the  parties  in  the 
use  of  the  term  ''bill  of  lading  attached."    It  was  for  the 
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jury  to  determine  whether  it  was  intended  by  the  use  of  this 
term,  that  all  such  bills  of  lading  should  be  issued  in  favor  of 
the  bank,  or  transferred  to  it  by  the  Haight  Fruit  Company, 
so  as  to  operate  as  a  pledge  of  the  consignment  of  oranges,  to 
be  held  as  security  for  the  benefit  of  defendant,  to  the  extent 
of  her  liability  on  the  accompanying  draft;  whether  it  was 
intended  thereby  to  divest  the  fruit  company  of  all  control 
over  these  consignments,  and  to  require  the  bank  thereafter  to 
retain  absolute  and  exclusive  control  of  them  for  all  purposes ; 
not  only  to  require  payment  of  the  drafts  by  the  consignees, 
but  upon  failure  to  do  so  to  employ  agents  or  brokers  at  the 
point  of  destination  to  dispose  of  the  consignments,  or  to  take 
such  other  measures  as  the  law  requires  concerning  the  dispo- 
sition of  pledged  property. 

Or,  on  the  other  hand,  did  the  attending  facts  and  circum- 
stances show  that  no  pledge  of  the  oranges  or  indorsement  of 
the  bills  of  lading  to  plaintiff  as  security  for  the  drafts  was 
contemplated  or  intended,  and  that  it  was  the  intention  of 
all  parties  that  the  method  of  dealing,  and  the  manner  of  con- 
ducting business,  as  theretofore  done  by  the  fruit  company, 
and  claimed  to  have  been  known  by  the  defendant,  including 
the  control  and  disposition  by  said  company  of  these  consign- 
ments represented  by  the  bills  of  lading,  was  to  be  continue^! 
under  the  guaranty. 

This  was  a  matter  for  the  consideration  of  the  jury.  It 
was  for  them  to  determine  the  extent  and  the  meaning  of  the 
contract,  as  the  facts  and  circumstances  surrounding  its  exe- 
cution disclosed  the  intention  of  the  parties. 

If  the  jury  should  find  that  it  was  intended  that  the  busi- 
ness under  the  guaranty  should  be  conducted  as  previously 
done,  and  that  the  control  of  these  consignments  should,  as 
theretofore,  remain  with  the  fruit  company,  and  that  it 
should  have  the  disposition  of  them  as  the  exigencies  and  ne- 
cessities of  the  business  should  require,  that  no  pledge  or 
security  by  transfer  of  the  bill  of  lading  to  the  bank  was 
contemplated,  then  there  was  no  obligation  imposed  upon  the 
plaintiff  under  the  guaranty  which  it  failed  to  perform,  and 
the  fact  that  the  plaintiff  failed  to  present  the  drafts  sued  ori 
to  the  drawees  named  therein  was  of  no  moment,  because  all 
these  drafts  were  against  consignments,  either  diverted  by 
the  company  from  the  original  consignees,  or  were  against 
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consignments  refused  by  the  drawees,  and  taken  possession 
of  by  the  company's  agents  and  sold,  and  under  such  circum- 
stances it  would  have  been  an  idle  and  useless  ceremony  to 
have  presented  the  drafts  for  payment,  and  plaintiff  was  not 
required  to  do  so. 

Much  argument  is  advanced  on  both  sides  why  this  con- 
tract should  be  construed  under  the  view  that  each  party 
takes  of  it.  It  is  not  our  province  to  enter  into  any  disciuir 
sion  of  that  matter. 

These  arguments  will  be  properly  addressed  to  the  jury 
when  the  matter  of  the  interpretation  of  the  contract  is  sub- 
mitted to  them  under  the  evidence.  What  we  now  hold  is, 
that  the  court  should  not  have  taken  that  matter  from  the 
jury,  but,  under  proper  instructions,  have  submitted  it  to 
them  for  their  determination  under  all  the  evidence. 

The  order  denying  a  new  trial  is  reversed  and  the  cause 
remanded. 

McFarland,  J.,  and  Angellotti,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.  948.    In  Bank. — ^Deeember  8,  1903.] 

WESTERN  UNION  TELEGRAPH  COMPANY,  AppeUant, 
V.  COUNTY  OP  SAN  JOAQUIN,  Respondent. 

Action  k>b  Taxes  Pau)  undeb  Protest — ^Assessment  ov  Citt  Fkam- 
CHisE — Federal  Franchises — iNSurriciENT  Gomplaint. — A  com- 
plaint in  an  action  to  recover  taxes  paid  under  protest,  which  shows 
an  assessment  upon  a  franchise  granted  by  a  citj,  and  avers  that 
plaintiff  holds  federal  franchises  which  are  non-taxable,  and  is  an 
instrument  of  the  federal  government,  and  that  the  assessment  was 
void,  but  does  not  aver  that  plaintiff  did  not  receive  a  franchias 
granted  hj  such  city,  does  not  state  a  cause  of  aetiom 
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Id. — PowKB  OF  City. — ^It  eanuot  be  held  as  matter  of  law  that  the  city 
could  not  grant  and  that  the  plaintiff  could  not  receive  a  franchise 
which  is  different  from  and  in  addition  to  the  franchises  granted 
to  it  by  the  federal  goveroment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  H.  Pearons,  R.  B.  Carpenter,  and  Arthur  L.  Le- 
vinsky,  for  Appellant. 

A.  H.  Ashley,  for  Respondent 

MoPARLAND,  J. — This  is  an  appeal  by  plaintiff  from  a 
judgment  in  favor  of  defendant. 

The  action  is  brought  to  recover  $29.50  paid  under  protest 
for  taxes  alleged  to  have  been  unlawfully  assessed  against 
appellant.  A  demurrer  to  the  complaint  was  sustained,  and, 
appellant  declining  to  amend,  judgment  went  for  respondent. 

The  complaint  sets  forth  the  history  and  character  of  the 
appellant  corporation,  its  lines  of  telegraph  through  the  state 
and  San  Joaquin  County,  etc., — ^matters  of  general  knowledge. 
It  is  particularly  averred  that  by  an  act  of  Congress  passed 
July  24,  1866,  and  appellant's  acceptance  of  the  privileges 
and  duties  contained  in  and  imposed  by  said  act,  it  became 
an  instrument  of  the  federal  government,  and  acquired  cer- 
tain federal  franchises,  among  others,  to  construct  and  main- 
vain  its  lines  over  the  public  domain,  and  along  any  of  the 
military  or  post  roads  of  the  United  States;  that  being  thus 
an  instrumentality  of  and  having  franchises  granted  by  the 
federal  government,  such  franchises  cannot  be  taxed  by  the 
state  or  any  of  the  municipalities;  and  that  the  tax  here  in- 
volved was  upon  its  franchise  and  therefore  unlawful  and 
void. 

Appellant  relies  on  the  case  of  San  Francisco  v.  Western 
Union  Telegraph  Co.,  96  Cal.  140,  and  the  numerous  deci- 
sions of  the  supreme  court  of  the  United  States  there  cited. 
There  is  no  doubt  that  in  those  cases  it  was  firmly  established 
that  the  federal  franchises  held  by  appellant  cannot  be  taxed 
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by  the  state,  and  we  have  no  disposition  whatever  to  question 
them;  but  the  complaint  in  the  case  at  bar  does  not  bring 
appellant's  asserted  rights  here  involved  within  the  principle 
of  those  cases,  because  it  does  not  appear  that  any  federal 
franchise  of  appellant  was  assessed.  The  averment  is,  that 
the  assessor  assessed  a  **  franchise  granted  by  the  city  of 
Stockton."  It  is  averred  that  appellant  had  not  and  had 
never  received  '*any  franchise  of  any  kind  or  description 
from  the  state  of  California  or  from  the  county  of  San  Joa- 
quin"; but  there  is  no  averment  that  appellant  did  not  rt»- 
ceive  a  franchise  from  the  city  of  Stockton.  Possibly  such 
averment  was  not  made  because  it  could  not  have  been  truth- 
fully made.  There  is  a  reference,  by  way  of  recital,  to  the 
circumstance  of  the  assessor  well  knowing  that  the  franchise 
was  imaginary  and  fictitious,  followed  immediately  by  the 
averment  '*that  said  county  had  never  granted  or  pretende<i 
to  grant  any  franchise  of  any  kind  to  plaintiff";  but  there 
is  no  averment  that  the  city  of  Stockton  never  granted  any 
franchise  to  plaintiff.  We  cannot  hold  that,  as  matter  of  law, 
the  city  could  not  possibly  have  granted  to  appellant,  or  that 
the  latter  could  not  possibly  have  received  from  the  city,  a 
franchise  different  from  and  in  addition  to  the  franchises 
granted  to  the  appellant  by  the  federal  government.  The 
complaint,  therefore,  does  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action,  and  the  demurrer  was  properly  sus- 
tained. 
The  judgment  appealed  from  is  affirmed. 

Angellotti,  J.,  Van  Dyke,  J.,  Shaw,  J.,  Henshaw,  J.,  Beatty, 
C.  J.,  and  Lorigan,  J.,  concurred. 


[S.  F.  No.  3785.    In  Bank.— December  8,  1903.] 

B.    McGOBRAY,  Petitioner,  v.    SUPERIOR   COURT    OP 
SAN  JOAQUIN  COUNTY,  Respondent. 

Justice's  Oouet — Jxtsisdiotion — Waivkb  or  Objbotion. — ^Under  the 
ternu  of  sabdiyiBlon  4  of  section  890  of  the  Code  of  Civil  Proce- 
dure, the  objection  that  the  action  has  not  been  commenced  in  the 
proper  township  is  waived,  if  not  taken  at  the  trial. 
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Id. — ^Wbit  Of  Bivisw — ^Imsutfioixnt  Petition. — A  petition  for  a  writ 
of  review  to  annul  a  judgment  of  the  superior  court  rendered  on 
appeal  from  the  judgment  of  a  justice's  court,  on  the  ground  that 
it  does  not  appear  from  the  complaint  in  the  justice's  court  that 
the  action  was  commenced  in  the  proper  township,  which  does  not 
allege  that  an  objection  to  the  jurisdiction  of  the  justice  of  the 
peace  was  taken  at  the  trial,  or  at  all,  is  insufficient. 

PETITION  for  Writ  of  Review  to  annul  the  judgment  of 
the  Superior  Court  of  San  Joaquin  County  rendered  upon 
appeal  from  a  Justice's  Court.    F.  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  and  Joshua  B.  Webster,  for  Petitioner. 

Arthur  L.  Levinsky,  for  Bespondent. 

THE  COURT.— The  petition  for  a  writ  of  review  shows 
that  the  defendant  was  sued  in  a  justice's  court  upon  a  con- 
tract for  the  payment  of  money,  that  he  was  served  with 
summons  and  answered  the  complaint,  that  judgment  was 
entered  against  him,  that  he  appealed  to  the  superior  court 
on  questions  of  law  and  fact,  where,  after  a  retrial,  judgment 
was  again  entered  against  him.  He  contends  that  this  judg- 
ment is  void,  because  it  does  not  appear  from  the  complaint 
in  the  justice's  court,  the  docket,  etc.,  that  the  action  was 
commenced  in  the  proper  township,  and  consequently  that 
the  justice  of  the  peace  had  no  jurisdiction  originally,  and 
the  superior  court  no  jurisdiction  on  the  appeal  except  to 
dismiss  the  action.  It  is  not  alleged  that  any  objection  to  the 
jurisdiction  of  the  justice  of  the  peace  was  taken  at  the  trial 
or  at  all,  and  it  is  expressly  provided  by  subdivision  4  of  sec- 
tion 890  of  the  Code  of  Civil  Procedure  that  the  objection  that 
an  action  has  not  been  commenced  in  the  proper  township  is 
waived,  if  not  taken  at  the  trial.  This  section  must  be  con- 
sidered in  connection  with  section  832  of  the  Code  of  Civil 
Procedure,  and  it  provides  for  a  mode  of  waiving  objection 
to  the  jurisdiction  fully  as  effective  as  a  voluntary  appear- 
ance without  summons. 

Writ  denied 
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[8.  F.  No.  3556.    Department  One. — ^December  9,  1903.] 

LEE  KENWORTHY,  Contestant,  AppeUant,  v.  C.  I.  iLA.ST, 
Contestee,  Respondent. 

£LEcnoN — ^Delay  in  Opknimq  Polls — ^Pbsoinot  Yotb  not  Intaudatkd. 
— A  precinct  Tote  is  not  invalidated  entirelj  merelj  because  of  de- 
lay in  opening  tbe  polls,  where  the  officers  acted  without  fraudu- 
lent intent,  and  only  one  voter  appears  to  have  failed  of  voting  by 
reason  of  tbe  delay,  whose  vote  could  not  have  changed  the  result 
of  the  election. 

Id. — ^TxsT  Applded  to  Dipabtubbs  fbom  Law.— -The  true  test  to  be 
applied  to  departures  from  the  requirements  of  the  laws  regulating 
the  conduct  of  elections  on  the  proper  day  and  at  the  proper  place, 
whether  the  requirements  are  mandatory  or  directory,  is  as  to 
whether  or  not  the  particular  departure  is  of  such  a  nature  as  to 
make  it  impossible  or  extremely  difficult  to  determine,  under  the 
circumstances  of  the  case,  whether  fraud  had  been  committed  or 
anything  done  which  would  affect  the  result. 

Id. — I*RBSUMPTI0N  AS  TO  POPULATION. — There  is  no  presumption  that 
a  township  had  a  population  entitling  it  to  two  justices  of  the 
peace,  and  where  the  pleadings  of  both  parties  justify  it,  it  will  be 
presumed  after  judgment  that  the  township  by  reason  of  its  popula 
tion  was  entitled  to  one  justice  of  the  peace. 

Id. — Decision  upon  Appbal— Finding  against  Etidbncb->Nbw  Tbial. 
— Where  a  finding  of  the  superior  court  as  to  malconduct  of  the 
election  board  was  not  sustained  by  the  evidence  as  to  one  precinct, 
which  was  decisive  of  the  election,  this  court  cannot  order  final 
judgment,  but  will  order  a  new  trial,  in  which  the  court  will  deter- 
mine the  case  in  accordance  with  the  views  expressed  by  this  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  J.  Thatcher,  and  J.  C.  Ruddock,  for  Appellant 

Thomas,  Pemberton  &  Thomas,  for  Respondent. 

ANGELLOTTl,  J.— This  is  an  election  contest.  Contestee 
had  judgment,  from  which  the  contestant  appeals.  Contest- 
ant and  contestee  were  candidates  for  the  office  of  justice  of 
the  peace  of  Little  Lake  Township,  Mendocino  County,  at  the 
last  general  election.    As  shown  by  the  official  canvass  of  the 
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board  of  supervisors,  contestee  received  two  hundred  and  six- 
teen votes  and  contestant  two  hundred  and  twelve  votes,  and 
the  former  was  declared  to  be  elected.  Contestant  instituted 
this  contest,  and  the  hearing  before  the  superior  court  re- 
sulted in  showing  that  he  received  one  hundred  and  seventy- 
three  votes  and  contestee  one  hundred  and  sixty-one,  which 
would  have  given  contestant  the  office  but  for  the  rejection  by 
the  trial  court  of  the  entire  vote  of  two  precincts,  in  each  of 
which  contestant  had  a  majority, — ^to  wit,  Little  Lake  Precinct 
No.  1,  in  which  he  had  a  majority  of  ten,  and  Little  Lake  Pre- 
cinct No.  2,  in  which  he  had  a  majority  of  fourteen.  Reject- 
ing the  total  vote  of  these  two  precincts,  the  contestee  was 
elected  by  twelve  votes.  The  court  found  that  the  officers  of 
election  in  the  several  precincts  were  not  guilty  of  any  mis- 
conduct or  malconduct  (other  than  the  improper  counting  for 
both  plaintiff  and  defendant  of  certain  ballots  improperly 
marked,  which  errors  were  rectified  by  the  court  in  the  re- 
count), except  that  in  the  rejected  precincts  the  polls  were 
not  opened  by  them  at  six  o'clock  a.  h.,  as  required  by  the 
statute.  As  to  Little  Lake  Precinct  No.  1,  it  was  found  that 
the  polls  were  not  opened  until  8:10  ▲.  m.,  and  as  to  Little 
Lake  Precinct  No.  2,  that  the  polls  were  not  opened  until  7 :4o 
A.  M.  It  was  also  found  that  there  was  no  sufficient  cause  or 
excuse  for  the  failure  to  open  the  polls  on  time  in  either  pre- 
cinct. It  was  further  found  that  in  Little  Lake  Precinct  No. 
1  there  were  two  hundred  and  ninety-five  registered  voters, 
of  whom  two  hundred  and  thirty-seven  deposited  their  bal- 
lots, and  that  in  Little  Lake  Precinct  No.  2  there  were  one 
hundred  and  eighty  registered  voters,  of  whom  one  hun- 
dred and  forty-one  voted;  and  further,  "that  it  is  not  shown 
and  cannot  be  determined  in  either  precinct  how  much  or  in 
what  way  the  total  vote,  or  the  relative  vote,  for  the  respective 
candidates  for  justice  of  the  peace  was  affected  by  this  failure 
and  neglect  of  the  election  officers  to  open  the  polls  at  the 
proper  time.**  It  is  claimed  by  contestant  that  the  court  waa 
not  justified  in  rejecting  the  vote  of  these  precincts,  and  the 
findings  of  fact,  in  this  behalf,  are  properly  attacked  by  the 
specifications  of  insufficiency  of  evidence  to  sustain  the  same. 

If  the  vote  of  Little  Lake  Precinct  No.  2  was  improperly 
rejected,  the  contestant  was  elected  by  a  plurality  of  two. 
We  are  of  the  opinion  that  whatever  may  be  said  as  to  the 
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other  precinct,  the  evidence  was  not  such  as  to  justify  the 
rejection  of  the  vote  of  Little  Lake  Precinct  No.  2. 

It  is  not  intimated  that  there  was  any  fraud  or  coUusiou 
on  the  part  of  the  officers  of  this  precinct.     The  contestee 
himself  testified  that  he  swore  in  the  election  board  thereof 
at  the  hour  of  7 :15  a.  m.,  and  that  he  did  not  know  of  any- 
body losing  his  vote  by  reason  of  the  polls  not  being  opened 
in  time,  unless  one  George  Hall  failed  to  vote  for  that  reason. 
One  of  the  election  officers  of  this  precinct  testified  (and  his 
testimony  was  uncontradicted  in  any  particular)    that    he 
opened  the  polling-place  at  six  o'clock,  and  that  from  that 
time  until  the  opening  of  the  polls  he  and  at  least  four  others 
of  the  election  board  were  continually  present;    that   they 
were  at  work  putting  up  the  booths  and  making  other  prep- 
arations for  the  election.    He  further  testified,  without  con- 
tradiction, **No  one  offered  to  vote  before  we  were  ready  to 
receive  votes.    I  was  there  all  the  time.  ...  I  do  not  know 
of  any  elector  in  Little  Lake  Precinct  No.  2  who  was  deprived 
of  his  right  to  vote  by  reason  of  the  delay  that    morning,  in 
opening  the  polls. '*    This  witness  further  testified  positively 
that  the  officers  were  sworn  in  before  seven  a.  m.,  and  that 
the  proclamation  was  made  earlier  than  7 :45,  but  upon  these 
points  there  is  some  conflict  of  testimony.    "While  the    testi- 
mony shows  a  delay  in  opening  the  polls  that  intelligent  and 
prompt  effort  on  the  part  of  the  officers  would  have  avoided,  it 
is  clear  therefrom  that  they  acted  without  fraudulent  intent, 
and  the  circumstances  attending  the  irregularity  were  such 
that  it  could  easily  be  determined  that  neither  the  total  vote 
nor  the  relative  vote  for  the  respective  candidates  for  justice 
of  the  peace  was  affected  by  the  delay,  except  that  possibly 
one  man  was  caused  to  lose  his  vote  thereby.    The  evidence 
indicates  that  very  few  persons  were  in  the  neighborhood  dur- 
ing the  early  morning    prior  to  the  opening  of  the  polls,  and 
no  reason  is  apparent  why  it  could  not  be  shown  to  a  certainty 
whether  or  not  any  one  left  without  voting.    No  one  except 
the  contestee  knew  of  any  such  a  one,  and  he  could  suggest 
only  the  name  of  Hall.     Conceding  that  Hall  did  fail  to  vote 
because  of  the  delay  in  opening  the  polls,  and,  further,  that 
he  would  have  voted  for  contestee,  the  result  would  not  be 
materially  affected,  for  contestant  would  still  have  a  majority 
of  one. 
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It  is  said  that  the  proTisions  as  to  time  and  place  of  holding 
an  election  are  mandatory,  and  that  the  departure  from  those 
requirements  was  in  this  case  so  substcmtial  as  to  forbid 
any  inquiry  as  to  whether  or  not  any  injury  resulted.  That 
a  litercd  compliance  with  the  provisions  of  the  law  as  to  the 
hour  of  opening  the  poUs  is  absolutely  essential  to  the  validity 
of  the  vote  of  a  precinct  has  never  been  held  in  this  state, 
and  no  good  reason  can  be  conceived  for  so  holding.  Learned 
counsel  for  respondent  admit  that  even  the  disobedience  of 
a  mandatory  statute  must  be  liberally  construed,  and  that, 
if  the  departure  therefrom  is  slight,  and  it  can  easily  be 
determineKl  that  no  injury  resulted  therefrom,  the  vote  wiU 
not  be  rejected.  It  was  said  by  this  court  in  Atkinson  v. 
Lorbeer,  111  Gal.  419,  421:  ''Of  course,  neither  the  voters 
nor  those  voted  for  have  any  control  over  election  officers, 
and  to  set  aside  the  vote  of  a  precinct,  when  there  was 
clearly  no  fraud  or  any  mistake  affecting  the  result,  for  mere 
irregularities  occasioned  by  the  ignorance  or  carelessness  of 
election  boards  would,  in  many  cases,  be  a  patent  injustice. 
Moreover,  a  construction  requiring  an  exceedingly  strict  com- 
pliance with  all  statutory  provisions  might  tempt  to  irregu- 
larities contrived  for  the  very  purpose  of  vitiating  the  vote  at 
a  certain  polling-place,  and  as  was  said  in  Whipley  v.  Mc- 
Kune,  12  Gal.  361,  'might  lead  to  more  fraud  than  it  would 
prevent.*  '* 

On  the  other  hand  the  election  laws  should  not  be  so  con- 
strued as  to  open  the  door  to  future  frauds  which  it  is  the 
purpose  of  those  laws  to  prevent.  It  is  practically  impossible 
to  lay  down  any  general  rule  covering  all  cases,  but  we  think 
the  true  test  to  be  applied  to  departures  from  the  require- 
ments of  the  laws  relating  to  the  conducting  of  elections  on 
the  proper  day  and  at  the  proper  place,  be  those  requirements 
call^  mandatory  or  directory,  is  as  to  whether  or  not  the 
particular  departure  is  of  such  a  nature  as  to  make  it  impos- 
sible or  eirtremely  difficult  to  determine,  under  the  circum- 
stances of  the  case,  whether  fraud  had  been  committed  or  any- 
thing done  which  would  affect  the  result.  If,  as  was  said  in 
Atkinson  v.  Lorbeer,  111  Gal.  419,  speaking  of  a  departure 
from  a  so-called  "directory"  provision,  it  may  be  easily 
shown  that  the  departure  was  not  accompanied  with  fraud  or 
any  act  affecting  the  result,  and  such  showing  is  made,  the 
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vote  will  not  be  rejected.  If,  on  the  other  hand,  the  departure 
from  the  law  is  so  gross  as  to  give  rise  to  a  suspicion  of  fraud 
or  unfairness,  and  the  circumstances  are  such  that  in  the 
nature  of  things  no  evidence  as  to  the  effect  thereof  could  be 
satisfactory,  a  court  will  not  enter  upon  the  task  of  inquiry. 

In  Packwood  v.  Brawnell,  121  Cal.  478,  it  was  held  by  this 
court,  reversing  the  action  of  the  lower  court  in  rejecting  a 
precinct,  that  a  specification  of  malconduct  as  follows,  viz.: 
''That  the  said  board  of  judges  of  election  .  .  •  did  not  open 
the  polls  at  sunrise  of  said  day  of  election,  nor  keep  the  polls 
open  for  the  length  of  time  required  by  law/*  did  not  suffi- 
ciently show  malconduct  justifying  the  rejection  of  the  pre- 
cinct. This  decision  was  reached  in  the  face  of  the  facts 
shown  by  the  findings  of  the  trial  court,  that  while  the  polls 
should  have  been  opened  at  6  *.29  a.  ic.,  they  were  not  opened 
until  8 :15  A.  ic,  or  8 :30  A.  ic,  and  that  one  qualified  elector 
was  deprived  of  the  opportunity  to  vote  by  the  failure  of  the 
board  to  open  the  polls  earlier.  It  was  said  in  the  opinion  in 
that  case  that  the  legislature  intended  that  some  margin 
should  be  allowed  for  honest  effort  to  comply  with  the  statute, 
and  did  not  intend  that  the  vote  of  any  precinct  should  be 
invalidated  because  the  polls  were  not  open  at  the  very  in- 
stant of  sunrise.  The  chief  justice,  in  a  concurring  opinion, 
while  holding  that  the  requirements  as  to  time  and  place  of 
holding  an  election  are  mandatory,  said  that  time  in  this  con- 
nection means  the  proper  day  for  holding  the  election,  and 
that  a  slight  delay  in  opening  the  polls,  explained  and  excused 
by  the  absence  of  one  of  the  officers  and  by  the  necessity  of 
setting  up  the  booth,  railings,  etc.,  ought  not  to  disfranchise 
the  voters  of  a  precinct,  in  the  absence  of  any  showing  of 
actual  injury.  In  People  v.  Preweii,  124  CaL  7,  12,  where 
it  was  contended  that  a  finding  that  liie  i>ol]s  were  opened  at 
one  o'clock  p.  ic.  was  not  sustained  by  the  evidence,  which, 
it  was  urged,  showed  that  they  were  not  opened  until  1 :30 
p.  M.,  this  court  said:  '*But  if  the  finding  had  been  as  appel- 
lants contend  it  should  be,  it  would  not  affect  the  judj^ment, 
as  no  one  was  prevented  from  voting  by  the  delay,  which 
seems  to  have  been  caused  by  the  failure  of  the  inspector  and 
judges  to  attend,  the  selection  of  others,  and  procuring  a 
box  to  serve  as  a  ballot-box."  The  general  rule,  as  stated 
in  McCrary  on  Elections  (sec  165),  is,  that  in  the  absence  of 
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a  provision  in  the  statute  expressly  declaring  that  a  failure 
in  this  respect  shall  render  the  election  void,  it  will  be  re- 
garded as  so  far  directory  only,  and  that,  unless  the  deviation 
from  the  legal  hours  has  affected  the  result,  it  will  be  disre- 
garded ;  but  that  if  such  deviation  is  great,  or  even  consider- 
able, the  presumption  will  be  that  it  has  affected  the  result, 
and  the  burden  will  be  upon  him  who  seeks  to  uphold  the 
election  to  show  afl&rmatively  that  it  has  not. 

If  the  circumstances  are  such  that  this  cannot  be  clearly 
and  satisfactorily  shown,  the  precinct  must,  of  course,  be 
rejected.  The  cases  relied  on  by  the  contestee  are  not  against 
our  conclusion  in  this  case.  In  Tebbe  v.  Smith,  108  Cal.  101,* 
the  polls  of  the  rejected  precinct  were  not  opened  until  ten 
o'clock  A.  M.,  instead  of  at  6:31  a.  m.  In  addition  to  this, 
the  officers  adjourned  at  noon  to  another  place  for  dinner, 
taking  the  ballot-box  with  them,  but  leaving  all  the  other 
materials,  including  the  official  unused  ballots,  in  the  polling- 
place.  These  departures,  considered  together,  were  held  to 
be  too  radical  to  allow  inquiry  as  to  the  effect.  In  People  v. 
mil,  125  Cal.  16,  the  polls  in  two  precincts  were  closed  one 
hour  and  six  minutes  too  soon.  As  suggested  by  the  chief 
justice  in  his  concurring  opinion  in  Packwood  v.  Brownell, 
121  Cal.  478,  delay  in  opening  the  polls  is  a  much  less  serious 
irregularity  than  a  premature  closing  of  them.  Where,  in 
the  latter  case,  any  considerable  number  of  electors  have 
failed  to  vote,  it  would  be  practically  impossible  to  satisfac- 
torily show,  under  ordinary  circumstances,  that  they  would 
not  have  voted  if  the  polls  had  remained  open.  Be  this  as  it 
may,  there  was  in  that  case  no  suggestion  of  any  attempt 
to  make  a  showing  of  absence  of  injury,  and  the  case  was 
decided  upon  the  bald  fact  of  the  premature  closing  of  the 
polls. 

In  the  case  of  People  v.  Seale,  52  Cal.  71,  the  notice  given  of 
an  election  to  vote  a  tax  stated  that  the  polls  would  be  open 
only  betw^een  the  hours  of  one  o'clock  p.  m.  and  six  o'clock 
p.  M.,  and  the  polls  were  in  fact  kept  open  only  between 
those  hours.  The  law  required  the  polls  to  be  kept  open,  at 
such  an  election,  from  sunrise  until  sunset,  and  required 
the  notice  of  election  to  specify  the  legal  time.     There  was 
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in  that  case  no  notice,  as  required  by  law,  of  a  leg^al  election  to 
be  held,  it  being  a  special  election  to  impose  a  tax,  and  any 
election  thereunder  was  necessarily  void. 

In  Directors  etc,  y.  Abila,  106  Cal.  365,  it  was  held  that  a 
premature  closing  of  the  polls  rendered  a  bond  election  nuga- 
tory. There  was  in  that  case  evidently  no  attempt  to  show 
want  of  injury,  as  is  apparent  from  a  reading  of  the  opinion 
of  the  court. 

The  i>oint  is  made  on  this  appeal  for  the  first  time  that 
the  statement  of  contest  was  fatally  defective,  in  that  it  did 
not  appear  therefrom  that  the  township  was  not  entitled  to 
two  justices  of  the  peace.  If  it  was  entitled  to  two,  both 
contestants  and  contestee  were  elected.  The  law  in  foroe 
(Stats.  1901,  p.  686)  provided  that  "except  as  otherwise  pro- 
vided in  this  act,  the  officers  of  a  township  are  two  justices  of 
the  peace  .  .  .  and  in  townships  having  a  population  of  less 
than  six  thousand,  there  shall  be  but  one  justice  of  the  peace.** 

This  proceeding  was  apparently  maintained,  defended,  and 
decided  upon  the  theory,  that  only  one  justice  of  the  peace 
was  to  be  elected  for  Little  Lake  Township.  It  is  alleged  in 
the  statement  that  contestant  received  the  highest  number 
of  votes  for  said  office,  and  that  by  reason  thereof  he  was 
elected  thereto,  and  that  the  contestee  was  not  elected  to  said 
office.  The  contestee,  in  his  answer,  alleges  that  he  received 
the  highest  number  of  votes  for  said  office,  and  was  elected 
thereto,  and,  admitting  by  his  failure  to  deny  the  allegations 
of  the  statement  in  regard  thereto,  that  he  and  contestant 
each  had  more  votes  than  the  only  other  candidate,  denied 
that  contestant  was  elected  to  said  office  or  has  any  right  to 
hold  the  same.  There  is  no  presumption  that  the  township 
had  a  population  of  six  thousand  or  more,  or  less  than  six 
thousand,  unless  the  fact  that  the  total  vote  for  justice  of  the 
peace  in  the  township  was  only  four  hundred  and  sixty-five 
provides  a  basis  for  such  presumption,  and  we  are  justified 
by  the  pleadings  in  assuming  after  judgment,  that  the  town- 
ship, by  reason  of  its  population,  was  entitled  to  only  one 
justice  of  the  peace. 

It  will  be  observed  that  this  objection,  if  applicable  at  all, 
can  be  considered  only  with  reference  to  the  statement  of  the 
grounds  of  contest,  for  in  all  other  respects  the  statanent 
literally  complies  with  the  requirements  of  section  1115  of 
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the  Code  of  Civil  Procedure.  "No  statement  of  the  grounds 
of  contest  will  be  rejected,  nor  the  proceedings  dismissed  by 
any  court  for  want  of  form,  if  the  grounds  of  contest  are 
alleged  with  such  certainty  as  will  advise  the  defendant  of 
the  particular  proceeding  or  cause  for  which  such  election  is 
contested."     (Code  Civ.  Proc,  sec.  1117.) 

It  is  suggested  by  counsel  for  contestant  that,  in  the  event 
of  a  reversal,  final  judgment  should  be  ordered  for  him  with- 
out the  necessity  of  a  further  hearing  in  the  court  below. 
It  has  been  suggested  in  several  decisions  that  it  is  incumbent 
on  the  re8i>ondent  in  this  class  of  cases  to  incorporate  his 
exceptions  to  the  ruling  of  the  court  in  the  bill  of  exceptions 
by  way  of  amendment,  so  that  this  court  may  finally  de- 
termine the  matter.  His  failure  to  do  so  would  not,  in  a 
proper  case,  prevent  this  court  from  making  a  final  disposition 
of  the  contest.  (See  Famham  v.  Boland,  134  Cal.  151; 
Patterson  v.  Hanley,  136  Cal.  265.)  We  cannot,  however,  in 
the  face  of  the  finding  of  the  trial  court  that  the  election 
officers  were  guilty  of  willful  malconduct,  and  that  it  is  not 
shown  and  cannot  be  determined  how  much  or  in  what  way 
the  vote  was  affected  thereby,  order  final  judgment.  That 
finding,  at  least  so  far  as  Little  Lake  Precinct  No.  2  is  con- 
cerned, is  not,  in  our  opinion,  sustained  by  the  evidence. 
It  is  unnecessary  to  discuss  the  matter  of  the  other  rejected 
precinct,  as,  in  the  event  of  a  retrial,  the  lower  court  will 
determine  the  question  as  to  whether  or  not  it  should  be 
rejected,  in  accordance  with  the  views  herein  expressed. 

The  judgment  is  reversed  and  the  cause  remanded* 

Shaw,  J.f  and  Van  Dyke,  J.,  concurred. 


fL.  A.  Ko.  1134.    Department  One. — ^December  0,  1003.] 

WILLIAM  0.  McCLINTOCK,  Respondent,  v.  VICTORIA 
HUDSON  et  al..  Appellants, 

Water  Bights— Pxboolatino  Watebt— Pindinqs — SumciiNCT  of  Eyi- 

DBNOK — ^ExCAVATION      IN      PeBMXABLI      MATERIAL — ^DlMIKTTnON      OF 

Btrbam. — Though  the  evidence  tends  very  strongly  to  show  that  a 
tunnel  and  ezeavaiion  hj  the  plaintiff  in  penueable  gravellj  ma- 
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terial  near  the  bed  of  a  stream  took  part  of  the  subterianean  flow 
of  the  waters  of  the  stream,  constituting  part  of  the  stream;  yet 
where  the  findings  that  the  tunnel  took  only  percolating  water  from 
plaintiff's  land,  and  that  it  did  not  diminish  the  supply  of  the  water 
to  which  the  defendants  were  entitled,  were  contrary  to  the  evi- 
dence,  which  showed  clearly,  without  conflict,  that  the  stream  was 
substantially  diminished  thereby  to  the  injury  of  the  defendants, 
and  that  the  water  was  taken  beyond  the  lines  of  the  land  from 
which  it  was  taken,  the  plaintiff  had  no  right  to  a  decree  declaring 
him  to  be  the  absolute  owner  of  the  water  thus  taken,  or  quieting 
his  title  thereto. 

Id. — ^UuDERGBOUND  Wateb. — Under  the  rule  established  in  KatB  ▼.  WdO^ 
inshaw,  ante,  p.  116,  with  respect  to  percolating  water,  it  is  not 
lawful  for  one  owning  land  bordering  on  a  stream  to  excavate  in 
his  land,  intercept  percolating  water  therein,  and  apply  it  to  anj 
use  other  than  its  reasonable  use  upon  the  land  from  which  it  is 
taken,  if  he  thereby  diminishes  the  stream  to  the  damage  of  otheza 
having  rights  therein. 

Id. — Rights  in  PEaooLATiNG  Watee. — An  owner  of  land  adjoining  a 
stream,  who,  by  excavations  in  his  land,  takes  percolating  water 
therefrom,  and  to  that  extent  diminishes  the  stream,  has  no  greater 
rights  to  the  water  thus  taken  from  the  stream  than  he  would  have 
if  the  water  were  taken  directly  from  the  stream. 

Id. — Duty  or  Court — Amount  of  Diminution. — ^It  was  the  duty  of  the 
court  to  have  found  from  the  evidence  that  the  taking  out  of  the 
water  through  plaintiff's  excavation  and  tunnel  caused  a  diminu- 
tion of  the  stream,  and  then  to  ascertain  and  state  the  amount  of 
the  diminution. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.    D.  K.  Trask,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  H.  McFarland,  for  Appellants. 

The  plaintiff  had  no  right  to  divert  the  waters  of  the  stream 
through  his  tunnel,  on  the  theory  that  it  was  percolating 
water.  {City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  597;  Smith 
V.  Brooklyn,  46  N.  Y.  Supp.  147;  Van  Wickley  v.  Brooklyn, 
118  N.  Y.  4;  Burroughs  v.  Satterlee,  67  Iowa,  396;^  Hals 
V.  McLea,  53  Cal.  581 ;  Saddler  v.  Lee,  66  Ga.  45.«) 

John  D.  Pope,  for  R(?spondent. 

Waters  filtrating  or  percolating  in  the  soil  belong  to  the 
owner  of  the  soil,  and  he  may  use  them  as  he  chooses.     (JSTan* 

156  Am.  Bep.  350.  142  Am.  Bep.  62. 
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son  V.  McCue,  42  Cal.  303  ;i  Painter  v.  Pacific  L.  and  W.  Co., 
91  Cal.  74;  Southern  Pacific  R,  K  Co.  v.  Dufour,  95  Cal. 
369;  Gould  V.  Eat&n,  111  Cal.  639,-*  Sullivan  v.  Northern 
Spy  Min.  Co,,  11  Utah,  438 ;  Gould  on  Waters,  sec.  280,  and 
cases  cited.)  Katz  v.  Walkinshaw,  ante,  p.  116,  is  not  in- 
tended to  overrule  these  authorities.  Water  under  the  sur- 
face of  the  earth  is  presumed  to  be  percolating  water.  {Han- 
sen  V.  McCue,  42  Cal.  303;*  TampaWatenvorks  Go.y.  Cline, 
37  Fla.  586  f  Metcalf  v.  Nelson,  8  S.  Dak.  87  ;*  Kinney  on 
Irrigation,  sec.  49;  Gould  on  Waters,  sec.  281.) 

SHAW,  J. — Judprment  was  given  in  the  court  below  in 
favor  of  the  plaintiff.  The  defendants  moved  for  a  new 
trial,  and  their  motion  having  been  denied,  they  now  appeal 
from  the  order  denying  the  same. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  a 
certain  tract  of  land  in  Los  Angeles  County,  and  of  all  the 
subterranean  water  flowing  therein  and  percolating  through 
the  soil  thereof;  that  the  plaintiff  has  made  an  excavation 
and  constructed  a  tunnel,  whereby  a  portion  of  the  subter- 
ranean waters  percolating  through  the  soil  is  collected;  that 
the  excavation  and  the  tunnel  and  the  waters  thereby  col- 
lected are  entirely  upon  the  land  described,  and  are  the  prop- 
erty of  the  plaintiff,  and  that  the  defendants  claim  some 
right  or  title  to  the  subterranean  waters  in  the  land  which  is 
without  foundation.  Whereupon*  they  ask  that  their  title 
to  the  property  be  quieted.  The  land  described  in  the  com- 
plaint comprises  about  thirty-five  or  forty  acres. 

The  defendant  answered,  denying  the  allegation  that 
the  plaintiff  owns  the  subterrai  r  n  waters  flowing  and  perco- 
lating in  the  soil  of  the  land  described,  and  alleging  that  the 
land  of  the  plaintiff,  and  also  a  number  of  tracts  of  land 
ow^ned  by  the  defendants  respectively,  each  border  upon  and 
are  rij  arian  to  a  certain  stream  of  water  known  as  San  Jose 
Creek,  which  is  a  stream  carrying  during  the  dry  season 
about  Ave  hundred  miners'  inches  of  water;  that  the  plaintiff 
and  the  defendants,  in  connection  with  other  riparian  OAvners. 
were  each  entitled  to  use  a  portion  of  this  water  for  the  irri- 
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gation  of  their  respective  tracts  of  land ;  that  all  the  water  of 
the  creek  was  necessary  for  that  use,  and  that  all  the  parties, 
including  the  plaintiff,  had  for  many  years  diverted  all  the 
water  of  the  creek  and  used  the  same  for  irrigation  of  their 
respective  tracts  of  land;  that  the  plaintiff,  by  means  of  the 
excavation  and  tunnel  mentioned  in  the  complaint,  had  col- 
lected together  within  his  said  tract  of  land  a  stream  of  water 
amounting  to  about  one  hundred  miners'  inches  of  water, 
which  was  composed  of  the  percolating  and  subterranean 
waters  flowing  through  and  under  the  plaintiff's  land;  that 
this  water  so  collected  had  been  taken  out  by  the  plaintiff  and 
carried  to  land  which  does  not  belong  to  him,  and  which  is  not 
riparian  to  the  said  creek,  and  which  has  no  right  whatever 
to  any  of  the  waters  of  the  creek;  that  if  this  water  so  col- 
lected is  allowed  to  be  taken  out  by  the  plaintiff,  the  amount 
of  water  flowing  below  in  the  bed  of  the  creek  will  be 
diminished  by  the  amount  that  is  so  collected  by  the  tunnel, 
and  that  the  defendants  will  thereby  be  deprived  of  the  right 
to  use  that  amount  of  the  water  flowing  in  the  creek.  The 
same  allegations  are  repeated  by  way  of  cross-complaint, 
and  there  is  a  prayer  that  the  plaintiff  be  enjoined  from 
continuing  to  gather  and  divert  the  water  by  means  of  his 
tunnel. 

The  court  flnds  that  the  waters  collected  and  gathered  by 
the  tunnel,  and  flowing  out  of  the  same,  consist  of  waters 
percolating  in  the  soil  of  the  plaintiff's  land,  and  do  not 
constitute  any  part  of  the  waters  of  the  creek;  that  there  is 
not,  and  has  not  been,  at  any  time  any  subterranean  stream 
or  streams,  or  any  other  waters,  surface  or  subterranean, 
in  the  land  of  the  plaintiff  which  contributed  in  any  manner 
to  the  flow  of  the  creek;  that  the  defendants  owned  no  part 
of  the  waters  gathered  or  collected  by  the  plaintiff  by  means 
of  the  tunnel  and  excavation,  and  that  the  taking  of  the 
water  by  the  plaintiff  through  the  tunnel  and  excavation 
did  not  diminish  the  supply  of  the  water  to  which  the  de- 
fendants were  entitled.  The  defendants  upon  the  motion 
for  new  trial  question  the  sufficiency  of  the  evidence  to  sustain 
the  findings  that  the  tunnel  does  not  take  water  from  the  San 
Jose  Creek,  that  it  does  not  take  subterranean  water  which 
contributes  to  the  flow  of  the  creek,  and  that  no  part  of  thd 
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waters  taken  by  the  tunnel  is  owned  by  the  defendants,  or 
either  of  them. 

The  answer  was  filed  a  few  days  after  the  decision  of  this 
court  in  Los  Angeles  v.  Pomeroy,  124  Cal.  597,  and  the  trial 
took  place  a  few  months  thereafter.  It  is  quite  evident  from 
the  proceedings  in  the  course  of  the  trial  that  the  theory  of 
the  defendants  at  that  time  was  that  San  Jose  Creek  was  a 
stream  consisting  of  water  flowing  upon  the  surface,  resting 
ui)on  and  supported  by  a  body  of  water  permeating  the 
ground  under  the  same,  and  constituting  a  part  of  the  stream, 
similar  to  that  considered  in  Los  Angeles  v.  Pomeroy,  124 
Cal.  597.  The  court  and  counsel  on  both  sides  seem  to  have 
treated  the  case  as  presenting  the  question  whether  or  not 
the  percolating  waters  obtained  by  means  of  the  tunnel  in 
plaintiff's  land  was  part  of  an  underground  flow  which 
formed  a  part  of  the  stream  known  as  San  Jose  Creek. 

The  evidence  tends  very  strongly  to  show  that  it  did  con- 
stitute a  part  of  that  watercourse.  The  topography  of  the 
country  and  the  situation  of  San  Jose  Creek,  with  the  charac- 
ter of  its  bed,  are  alone  almost  sufficient  to  prove  this  fact. 
San  Jose  Creek  at  that  point,  when  there  is  any  water  flowing 
in  it  at  all,  runs  in  a  shallow  channel,  situated  in  the  bottom 
of  a  gulch,  or  ravine,  about  one  hundred  feet  wide,  with 
banks  something  over  twenty  feet  in  height.  This  gulch,  or 
ravine,  has,  in  close  proximity  on  each  side,  a  range  of  hills. 
Above,  in  the  same  valley,  the  ranges  of  hill  separate  and 
form  a  considerably  wider  valley,  so  that  the  entire  watershed 
contributing  to  the  flow  of  the  creek  comprises,  according  to 
the  testimony,  some  seventy  square  miles,  the  water  from  aU 
of  which,  if  ordinary  conditions  prevailed,  would  be  forced 
to  flow  down  the  narrow  part  of  the  valley  in  which  the  plain- 
tiff's land  is  situated.  The  bed  of  the  creek  is  composed  of 
gravelly  material,  easily  permeated  by  water.  The  excava- 
tion commences  in  the  bed  of  the  stream,  and  about  at  the 
level  thereof,  and  for  a  distance  of  about  four  hundred  feet 
it  runs  almost  parallel  with  the  stream  at  a  distance  of 
not  more  than  fifty  feet  away,  and  at  an  elevation,  at  the 
upper  end  of  the  four  hundred  feet,  about  two  feet  below 
the  bottom  of  the  stream  bed.  The  tunnel  extends  from  the 
upper  extremity  of  this  excavation,  deflecting  somewhat  from 
the  course  of  the  stream,  and  runs  under  the  ground  four 
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hundred  and  eighty  feet,  to  a  point  about  three  hundred  feet 
from  the  bed  of  the  stream,  and  some  four  feet  below  the 
bottom  of  the  bed.  The  bottom  of  the  tunnel  and  excavation 
throughout  its  course  consists  of  the  same  gravelly  material 
as  the  bed  of  the  stream.  The  evidence  shows  that,  in  the 
fall  of  1898,  when  the  tunnel  was  begun,  there  was  a  small 
surface  stream  of  water  flowing  in  the  bed  of  the  creek ;  that 
when  it  was  completed  early  in  the  following  spring,  and  evea 
before  its  completion,  the  stream  had  ceased  to  flow,  a  thing 
which  had  never  before  occurred  at  that  season;  and  that 
from  that  time  until  the  trial,  in  the  fall  of  1899,  there  had 
been  no  water  flowing  in  the  creek  at  that  point.  Prom  these 
facts  the  conclusion  is  almost  irresistible  that  the  excavation 
and  the  tunnel  had  either  intercepted  some  of  the  water  that 
would  eventually  have  reached  the  stream,  or  had  withdrawn 
some  of  the  water  from  the  stream  by  percolation  through  the 
gravelly  material.  The  streams  of  this  state  in  their  course 
through  the  lower  levels,  after  they  have  left  the  precipitous 
sides  of  the  mountains  on  which  they  originate,  do  not  ordi- 
narily flow  over  beds  of  rock  or  other  material  impervious  to 
water.  The  usual  condition  is,  that  such  streams  flow  in  a 
shallow  channel,  over  and  through  a  mass  of  sand  and  gravel 
saturated  with  water  from  bed-rock  up  to  or  slightly 
above  the  level  of  the  surface  of  the  stream.  Streams  of  this 
character  were  the  subject  of  the  litigation,  and  the  rules  to 
ascertain  what  is  necessary  to  make  the  underground  water 
constitute  a  part  of  a  stream  were  considered,  in  the  cases  of 
Hale  V.  McLea,  53  Cal.  578;  Los  Angeles  v.  Pomeroy,  124  CaL 
597;  Vineland  Disi.  v.  Azusa  Dist.,  126  Cal.  486;  and  Yar- 
wood  V.  West  L.  A.  W.  Co.,  132  Cal.  204.  In  almost  every 
case  a  stream  of  this  chafacter,  if  excavations  are  allowed 
to  be  made  in  the  permeable  material  underlying  and  adjoin- 
ing the  bed  of  the  stream,  the  ro^ult  inevitably  is,  that 
th»i  water  collected  in  such  excavations  either  comes  from 
the  stream  by  percolation  from  above,  or  is  intercepted  on 
its  way  to  the  stream  below,  with  the  consequence  that  in 
either  event  the  stream  is  diminished  by  the  amount  of  water 
which  is  gathered  in  the  excavation. 

It  is  not  necassary,  however,  in  this  case  to  determine 
whether  or  not  the  court  was  wrong  in  refusing  to  character- 
ize the  flow  of  underground  water,  which  the  plaintiff  took 
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by  means  of  his  tunnel,  as  a  part  of  the  stream  and  necessary 
to  its  support  and  maintenance.  The  case  of  Katz  v.  Walking 
$haw,  ante,  p.  116,  decided  November  28,  1903,  establishes  a 
rule  with  respect  to  waters  percolating  in  the  soil,  which 
make  it  to  a  large  ez:tent  immaterial  whether  the  waters  in 
this  land  were  or  were  not  a  part  of  an  underground  stream, 
provided  the  fact  be  established  that  their  extraction  from 
the  ground  diminished  to  that  extent,  or  to  some  substantial 
extent,  the  waters  flowing  in  the  stream.  By  the  principles 
laid  down  in  that  case  it  is  not  lawful  for  one  owning  land 
bordering  upon  or  adjacent  to  a  stream,  to  make  an  excavation 
in  his  land  in  order  to  intercept  and  obtain  the  percolating 
water,  and  apply  such  water  to  any  use  other  than  its  reason- 
able use  upon  the  land  from  which  it  is  taken,  if  he  thereby 
diminishes  the  stream  and  causes  damage  to  parties  having 
rights  in  the  water  there  flowing.  If,  therefore,  it  appears 
in  this  case  that  the  finding  of  the  court  that  the  water  taken 
by  the  plaintiff  did  not  diminish  the  waters  in  the  stream 
is  not  supported  by  the  evidence,  but  that,  on  the  contrary, 
the  evidence  shows  that  the  stream  was  substantially  dimin- 
ished thereby,  to  the  injury  of  the  defendants,  as  the  finding 
is  necessary  to  support  the  judgment,  the  case  must  be  re- 
versed and  a  new  trial  had,  even  if  the  water  when  taken 
did  not  constitute  strictly  a  part  of  the  stream. 

The  court  below  manifestly  did  not  consider  that  this  ques- 
tion was  of  any  consequence,  and,  having  concluded  that  the 
water  was  not  a  part  of  the  stream,  it  conceived  the  idea 
that  it  was  not  water  to  which  the  defendants  were  entitled 
in  law,  and  that,  consequently,  its  abstraction  did  not  take 
any  of  the  flow  of  the  stream  to  which  the  defendants  were 
entitled.  And  this  would  have  been  correct  if  the  principle 
had  not  been  established  in  Katz  v.  Walkinshaw,  ante,  p.  116, 
as  stated.  It  is  quite  clear  from  the  evidence  that  the  court 
erred  in  finding  that  the  stream  was  not  diminished  by  the 
abstraction  of  the  water  by  the  plaintiff  by  means  of  the  ex- 
cavation and  tunnel.  Three  hydraulic  engineers  testified  on 
behalf  of  defendants,  and  each,  after  describing  the  condition 
and  character  of  the  material  composing  the  bed  of  the  creek 
and  the  bottom  of  the  tunnel,  stated  that,  in  his  opinion, 
necessarily,  whatever  water  was  taken  from  the  excavation 
and  tunnel  diminished  by  that  much  the  amount  flowing  in 
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the  stream  below.  There  was  no  evidence  to  the  contrary. 
One  engineer  was  examined  on  behalf  of  the  plaintiff  in 
rebuttal,  but  he  was  not  asked  whether  or  not,  in  his  opinion, 
the  percolating  waters  gathered  by  the  tunnd  would  eventu- 
ally reach  the  stream,  nor  whether  or  not  the  waters  in  the 
tunnel  came  from  the  stream  through  the  permeable  material. 
There  is  no  conflict  in  the  direct  evidence  on  this  question,  and 
the  circumstances,  generally,  tend  to  confirm  the  opinion  of 
the  engineers.  The  court  should  have  found  from  the  evi- 
dence that  there  was  a  diminution  of  the  stream  caused  by 
the  taking  out  of  the  water  tlirough  the  excavation  and 
tunnel.  Having  found  this  fact,  it  would  then  be  the  duty 
of  the  court  to  ascertain  and  state  the  amount  of  the  diminu- 
tion. The  plaintiff  has  no  right  to  a  decree  declaring  him  to 
be  the  absolute  owner  of  water  thus  taken  from  the  creek,  or 
quieting  his  title  thereto.  His  rights  therein  are  no  greater 
than  they  would  be  if  he  had  taken  the  water  directly  from 
the  stream. 

There  is  no  finding  upon  the  allegation  that  the  plaintiff 
was  taking  this  water  to  distant  and  non-riparian  lands.  The 
court  below  probably  deemed  this  immaterial,  after  having, 
found  that  the  water  taken  was  no  part  of  the  waters  of 
the  creek,  and  did  not  reduce  the  quantity  there  flowing. 
The  evidence  shows  clearly  that  the  water  in  question  was 
taken  beyond  the  boundaries  of  the  land  described  in  the  com- 
plaint, but  it  does  not  show  to  what  use  it  was  put  by  the 
plaintiff.  He  had  no  right,  however,  to  take  it  beyond  the 
lines  of  the  land  from  which  it  was  taken  and  divert  it  from 
the  stream,  either  to  let  it  go  to  waste  or  to  use  it  on  other 
lands.    The  motion  for  a  new  trial  should  have  been  granted* 

The  order  appealed  from  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Van  Dyke,  J.,  and  Angellotti,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  1101.    Department  One.— Deeember  10,  1903.] 

SOUTHERN  CALIFORNIA  MOUNTAIN  WATER  COM- 
PANY,  Respondent,  v.  GEORGE  W.  CAMERON  et  al., 
Appellants. 

Action  to  Oondsmn  Land — Dismissal  by  Plaintiff — Stipulation- 
Conditions  Rendered  Impossible. — The  right  of  the  plaintifP  in  an 
action  to  condemn  real  property  to  dismiss  it  before  trial,  npon  pay- 
ment of  costs,  where  no  counterclaim  had  been  made  nor  affirmative 
relief  sought  by  cross-complaint,  or  answer,  is  not  precluded  by  a 
stipulation  for  judgment  for  the  plaintiff  at  a  fixed  price,  contain- 
ing conditions  for  its  effectiveness  which  have  never  occurred  and 
cannot  occur. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  dismissing  an  action  at  plaintiff's  request.  N. 
H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  R.  Andrews,  and  W.  T.  McNealy,  for  Appellants. 

The  stipulation  precluded  the  idea  of  a  trial.  {Gregory 
V.  amiih,  102  Cal.  50;  Cooper  v.  Gordon,  125  Cal.  296.)  The 
stipulation  fixed  the  rights  of  the  parties,  and  the  plaintiff 
had  no  right  to  dismiss  not  given  by  the  terms  of  the  stipula- 
tion. (Code  Civ.  Proc,  sec.  581;  Killey  v.  Wilson,  33  Cal. 
692,  693;  Cl^irk  v.  Hundley,  65  Cal.  95;  Rohinson  v.  Placer- 
vUle  etc.  B.  R.  Co.,  65  Cal.  266 ;  Casey  v.  Jordan,  68  Cal.  246 ; 
Wyait  v.  Sweet,  48  Mich.  539;  Hutchings  v.  Page,  67  Wis. 
207.)  Where  the  plaintiff,  by  his  own  default,  has  been  dis- 
abled from  making  the  stipulation  effective,  by  compliance 
with  the  conditions,  he  cannot  take  advantage  of  his  own 
wrong.  (Broom's  Legal  Maxims,  4th  ed.,  pp.  212,  216,  275, 
281.) 

Titus  &  Shaw,  for  Respondent 

The  plaintiff  had  the  right  to  dismiss  the  action  when  the 
stipulation  did  not  preclude  it  by  its  terms.  (Code  Civ. 
Proc,  sees.  581  (subd.  1),  1256.)  In  condemnation  proceed- 
ings the  plaintiff  may  dismiss  before  judgment,  even  after 
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the  price  is  fixed,  before  it  is  paid.  (United  States  v.  Oregon 
Ry.  and  Nav.  Co.,  16  Fed.  524;  State  v.  Heig,  44  Mo.  116; 
Maybon  v.  Halsted,  39  N.  J.  L.  600;  O'NeU  v.  Hudson 
Co^mty,  41  N.  J.  L.  61;  People  v.  Brooklyn,  1  Wend,  318,-^ 
Fox  V.  Western  Pacific  R.  R,  Co,,  31  Cal.  538;  Lamb  y. 
Schottler,  54  Cal.  319 ;  Chicago  v.  Barbain,  80  111.  482 ;  City 
of  Bloomington  v.  Miller,  84  HI.  621 ;  Blackshire  v.  Atchison 
etc.  R.  R.  Co.,  13  Kan.  514.) 

COOPEE,  C. — ^This  action  was  brought  to  condemn  certain 
real  estate  alleged  to  be  the  property  of  defendants  Cameron. 
In  February,  1901,  on  plaintiff's  motion,  the  court  made  an 
order  dismissing  the  action,  and  judgment  of  dismissal  was 
accordingly  entered.  This  appeal  is  from  the  judgment. 
Plaintiff  had  the  right  under  tiie  statute  to  dismiss  the  case 
at  any  time  before  trial,  upon  payment  of  costs,  provided  a 
counterclaim  had  nut  been  made,  nor  afiSmiative  relief  sought 
by  tlie  cross-complaint  or  answer.  (Code  Civ.  Proc.,  sec. 
581,  subd.  1.)  No  counterclaim  had  been  made  and  no  affirm- 
ative relief  was  sought  by  cross-complaint  or  answer.  The 
plaintiff  paid  the  costs.  The  above  propositions  are  not 
disputed,  but  defendants  claim  that  the  plaintiff  should  not 
have  been  permitted  to  dismiss  by  reason  of  a  stipulation. 
On  the  fourteenth  day  of  May,  1897,  the  case  stood  upon  de- 
fendants* demurrer  to  the  plaintiff's  amended  complaint, 
which  demurrer  was  filed  in  November,  1895,  and  appears 
never  to  have  been  disposed  of  in  any  manner.  On  said 
fourteenth  day  of  May  the  parties  entered  into  and  filed  a 
stipulation  as  to  the  value  of  the  land  the  number  of  acres 
in  the  respective  tracts  sought  to  be  condemned.  The  stipula- 
tion provided  that  judgment  should  be  entered  for  plaintiff,  as 
prayed,  the  value  of  the  land  to  be  fixed  as  per  the  stipulation ; 
provided,  that  no  judgment  should  be  entered  and  no  further 
proceedings  had  until  a  final  decision  of  the  supreme  court  in 
a  case  then  pending  therein  (referring  to  the  cases  of  Meyer 
V.  City  of  San  Diego,  and  San  Diego  Water  Co.  v.  City  of 
San  Diego,  consolidated,  62  Pac.  211).  Said  stipulation 
further  provided:  **And  if  judgment  be  rendered  in  said 
supreme  court  in  said  action,  whereby  it  shall  appear  from 
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Ihe  decision  of  said  supreme  court  that  the  bonded  indebted- 
ness referred  to  in  the  judgment  of  the  superior  court  of  San 
Diego  County  hereinbefore  rendered  in  said  action  is,  and  will 
be,  valid  and  binding  upon  said  city,  and  that  the  bonds  which 
may  be  issued  pursuant  thereto  will  be  legal,  valid,  and  bind- 
ing obligations  upon  said  city,  then  judgment  shall  be  ren- 
dered in  this  action  for  the  condemnation  of  said  lands 
described  in  plaintiff's  amended  complaint  herein,  at  the  valu- 
ation hereinbefore  fixed  and  referred  to,  and  the  value  of  said 
lands,  as  above  stated,  shall  be  forthwith  paid  to  the  defend- 
ants, respectively,  according  to  their  ownership,  and  if  it 
should  finally  be  decided  by  said  supreme  court  that  said 
bonds  are  invalid,  then  the  plaintiff  shall  have  the  option  to 
have  said  judgment  entered  at  the  valuation  aforesaid,  or  to 
dismiss  said  action. 

**It  is  further  stipulated  that  if  the  plantiff  herein  does 
not  use  due  diligence  in  bringing  said  case  now  pending  in 
tne  supreme  court,  and  above  referred  to,  to  a  hearing  before 
said  court,  that  the  defendants,  or  either  of  them,  at  any  time 
upon  due  notice  given  to  the  plaintiff,  may  have  this  action 
dismissed." 

The  case  referred  to  in  the  stipulation  was  afterwards  tried 
in  the  superior  court  of  Orange  County,  and  judgment  en- 
tered against  defendants  in  said  action,  adjudging  the  con- 
tract void,  and  that  the  city  of  San  Diego  and  its  officers  be 
perpetually  enjoined  from  carrying  out  their  contract  or 
issuing  any  bonds,  and  that  the  attempted  bonded  indebted- 
ness of  the  city  of  San  Diego  was  void.  An  appeal  was  taken 
from  the  judgment  by  the  city  of  San  Diego  and  by  this 
plaintiff,  which  appeal  was  dismissed  in  the  supreme  court 
as  to  this  plaintiff,  because  plaintiff  had  not  executed  the 
proper  undertaking  on  appeal.  The  appeal  was  afterwards 
dismissed  in  the  supreme  court  as  to  the  city  of  San  Diego, 
by  motion  of  its  own  attorney.  It  thus  appears  that  the 
bonded  indebtedness  of  the  city  of  San  Diego,  referred  to  in 
the  stipulation  has  never  been  decided  to  be  valid  and 
binding,  nor  has  it  been  decided  that  any  bonds  which 
might  be  issued  will  be  legal  or  valid.  On  the  contrary,  just 
the  opposite  has  been  held,  and  the  judgment  of  the  superior 
court  of  Orange  County  has  become  final  by  reason  of  the 
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dismissal  of  the  appeals.  It  is  therefore  apparent  that  the 
conditions  mentioned  in  the  said  stipulation  as  to  the  right 
to  have  judgment  entered  in  this  ease  have  never  occurred. 
It  is  also  evident  that  such  conditions  cannot  now  occur. 
This  is  the  view  taken  by  appellants'  counsel,  for  in  their 
brief  they  say:  **The  decision  provided  for  in  the  second 
paragraph  of  the  stipulation  never  having  been  rendered, 
and,  on  account  of  tiie  termination  of  the  cases  therein  re- 
ferred to,  it  being  impossible  now  that  any  decision  of  the 
supreme  court  can  be  rendered  in  said  cases,  we  claim  that 
this  paragraph  of  the  stipulation  becomes  nugatory."  The 
right  to  have  judgment  entered  on  the  merits  depends  upon 
the  stipulation.  We  look  in  vain  for  any  provision  in  the 
stipulation  authorizing  judgment  to  be  entered  in  the  present 
condition  of  affairs.  We  do  not  deem  it  material  here  to  in- 
quire into  the  question  as  to  how  the  present  condition  of  the 
cases  referred  to  in  the  stipulation  was  brought  about  We 
are  confined,  as  to  the  judgment,  to  the  rights  of  the  parties 
as  measured  by  the  stipulation.  If  the  stipulation  was  in- 
tended to  be  a  sale  of  the  defendants'  land  to  the  plaintiff, 
such  intention  nowhere  appears.  On  the  contrary,  it  is  pro- 
vided that  if  it  shall  be  finally  decided  by  the  supreme  court 
that  said  bonds  are  invalid,  ''then  the  plaintiff  shall  have  the 
option  to  have  said  judgment  entered  at  the  valuation  afore- 
said, or  to  dismiss  said  action."  While  the  supreme  court 
has  not  decided  that  the  bonds  are  invalid,  the  effect  of  the 
appeal  being  dismissed  is  to  make  the  decision  of  the  lower 
court  holding  them  invalid  final.  The  plaintiff,  therefore, 
has  the  right  to  dismiss  the  action,  as  the  stipulation  does  not 
now  prevent  it.  Defendants  took  the  precaution  to  provide 
that  if  plaintiff  did  not  use  due  diligence  in  prosecuting  the 
case  referred  to  in  the  stipulation,  that,  as  a  penalty,  defend- 
ants might  have  the  action  dismissed.  This  seems  to  have 
been  the  view  taken  by  defendants'  attorney  prior  to  the  time 
plaintiff  gave  notice  of  motion  to  dismiss;  for  in  a  letter  to 
plaintiff's  attorney,  dated  May  12,  1899,  he  quoted  the  provi- 
sion of  the  stipulation  as  to  defendants'  right  to  dismiss  for 
want  of  diligence,  and  said:  ''Consequently  said  company  is 
no  longer  in  a  position  to  carry  out  its  agreement,  as  pro- 
vided for  in  said  stipulation,  to  use  due  diligence  in  the 
prosecution  of  said  action  of  Meyer  v.  City  of  San  Diego  to  a 


Dec.  1903.]     Southern  etc.  Water  Co.  v.  Cameron.      287 

final  determination.  Such  being  the  case,  it  seems  to  me  we 
are  entitled  to  take  action  as  provided  in  said  stipulation." 
If  the  stipulation  were  a  valid  contract,  upon  consideration, 
for  the  sale  of  defendants'  land  to  plaintiff,  it  might  be  en- 
forced, or  damages  given  in  the  proper  court,  but  even  then 
it  would  not  prevent  plaintiff  from  dismissing  its  action  for 
condemnation  of  the  lands.  The  result  of  the  stipulation 
was  to  bind  defendants  for  a  certain  time  as  to  the  price  of 
the  land  sought  to  be  condemned,  and  the  withdrawal  of  any 
question  as  to  the  right  of  plaintiff  to  condemn.  They  took 
chances  on  getting  the  price  per  acre  for  the  land  as  valued 
in  the  stipulation.  They  did  not  take  the  precaution  to  make 
the  stipulation  more  certain  and  definite.  As  they  did  not 
do  so,  the  court  cannot  aid  them  by  adding  to  it  matters  not 
provided  for.  Defendants  still  have  their  land,  freed  from 
the  stipulation  and  from  the  suit  pending  to  condemn.  The 
result  seems  to  be  that  which  was  anticipated  by  inserting  the 
clause  as  a  protection  to  defendants  in  the  latter  part  of  the 
stipulation.  Defendants  were  given  the  right,  in  case  due 
diligence  was  not  used,  to  have  the  action  dismissed. 
Whether  plaintiff  used  due  diligence  or  not,  it  has  dismissed 
the  action.  If  it  be  true  that  plaintiff  intends  to  bring  an- 
other action  to  condemn  the  same  lands  for  the  same  purpose, 
it  is  also  true  that  the  defendants  have  the  right  to  contest 
the  proceedings  and  protect  their  property.  If  they  should 
again  enter  into  a  stipulation,  it  is  presumed  that  they  will  use 
due  care  to  protect  their  rights  by  the  stipulation. 

It  appears  that  plaintiff  made  a  prior  motion  to  dismiss 
this  action,  which  motion  was  denied  without  prejudice.  The 
plaintiff  appealed  from  the  said  prior  order  den3dng  its  mo- 
tion to  dismiss.  The  decision  herein  makes  it  unnecessary  to 
review  the  action  of  the  court  in  regard  to  the  prior  motion. 

The  order  should  be  affirmed. 

Haynes,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment of  dismissal  appealed  from  is  affirmed  and  plaintiff's 
apx>e«u  from  the  prior  order  is  dismissed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 
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A  rehearing  in  Bank  was  denied  January  9,  1904.  Beatty, 
C.  J.,  then  delivered  the  following  dissenting  opinion : — 

BEATTT,  C.  J. — I  dissent  from  the  order  denying  a  re- 
hearing. The  order  of  the  superior  court  cannot  be  affirmed 
without  deciding  one  or  the  other  of  two  propositions  against 
the  appellants,  and  neither  of  them  has  been  decided  or 
discussed  in  the  Department  opinion.  Appellants  contend: 
1.  That  if  the  cause  referred  to  in  the  stipulation  had  been 
decided  by  the  supreme  court  on  the  merits,  affirming  the 
validity  of  the  bonds  of  San  Diego,  the  plaintiflf  could  not 
then  have  dismissed  the  action,  but  would  have  been  bound 
to  enter  the  judgment  as  stipulated;  and  2.  That  being  so 
bound  in  the  contingency  stated,  the  plaintiff  became  abso- 
lutely bound  when  solely  through  its  default  in  prosecuting 
the  appeal  referred  to  the  condition  of  its  obligation  became 
impossible  of  fulfillment.  These  contentions  may  or  may  not 
be  sound,  but  the  order  cannot  be  affirmed  without  deciding 
at  least  one  of  them  in  the  negative. 


[8m.  No.  987.    Department  Two. — December  10,  1903.] 

P.   F.   WALTHER,   Respondent,   v.    SIERRA   RAILWAY 
COMPANY  et  al.,  Appellants. 

Action  bt  Tenant — ^Kh^lino  of  Doiobstio  Animai/— FAn«uBB  of  Bail- 
BOAD  Ck)MPANY  TO  Fengs  Tback— Oonstbuction  OF  OoDB. — A  tenant 
has  a  property  right  in  the  land  oeenpied  hj  him  within  the  mean- 
ing of  section  485  of  the  Civil  Code,  giving  a  right  of  action 
against  a  railroad  company  for  the  killing  of  a  domestic  animal 
''upon  their  line  of  road  which  passes  through  or  along  the  prop- 
erty of  the  owner  thereof/'  in  ease  of  the  company's  failure  to 
fence  the  track.  Any  lawful  occupant  of  the  land  may  maint,ain 
the  action  in  case  of  such  failure. 

APPEAL  from  a  judgment  of    the    Superior    Court  of 
Stanislaus  County.    William  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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S.  D.  Woods,  L.  J.  Maddux,  and  B.  L.  Beardslee,  for  Ap- 
pellantB. 

C.  W.  Eastin,  for  Bespondent 

HENSHAW,  J. — ^Thifl  action  was  prosecuted  against  de- 
fendants under  section  485  of  the  Civil  Code,  to  recover 
damages  for  the  killing  of  a  mule.  The  plaintiff  was  the 
lessee  of  the  owner  of  the  land.  He  was  awarded  a  judg- 
ment, from  which  defendants  appeal.  The  single  proposition 
which  they  here  advance  is,  that  the  section  above  cited  gives 
a  right  of  action  only  to  the  ''owner"  of  the  land  along  or 
through  which  the  railroad  passes,  to  the  exclusion  of  tenants 
and  lessees. 

In  support  of  their  contention  appellants  quote  Baker  v. 
Southern  California  By.  Co,,  110  Cal.  455,  where  it  is  said: 
''It  will  be  noticed  that  by  this  section  it  is  contemplated  that 
the  plaintiff  must  be  the  owner  of  the  land  through  which 
the  line  of  road  passes.'*  But  herein  the  court  was  cousider- 
ing  the  su£5cieney  of  the  complaint  filed  in  the  justice's 
eourt,  which  pleaded  ownership,  and  the  question  as  to  what 
would  constitute  a  sufficient  ownership  under  the  statute  was 
not  before  it.  This  becomes  apparent  from  the  fact  tnat  the 
learned  author  of  the  opinion  in  Baker  v.  Southern  California 
Ry,  Co.  also  spoke  for  the  court  in  the  case  of  King  v.  South- 
ern Pacific  Co.,  109  Cal.  96,  where,  discussing  the  case  of 
McCoy  V.  Southern  Pacific  Co.,  94  Cal.  568,  involving  the 
same  section  of  the  Civil  Code,  he  said :  ''The  status  of  plain- 
tiff was  held  to  be  that  of  a  mere  licensee  of  the  Boyd  broth- 
ers, they  being  at  all  times  in  the  actual  possession  of  the 
land,  and,  for  the  purposes  of  the  statute  heretofore  referred 
to,  the  owners  thereof."  The  Boyd  brothers  were  but  the 
tenants  of  the  owner.  Again,  appellants  rely  upon  the 
language  of  this  court  in  the  same  case  upon  anothei  appeal, 
reported  in  126  Cal.  516,  where  it  is  said,  still  referring  to 
this  section  of  the  Civil  Code:  "The  whole  provision  seems  to 
be  in  the  interest  of  the  owner  of  the  land  through  or  along 
which  the  railroad  runs."  But  that  decision  further  de- 
clared that,  even  if  the  section  was  broad  enough  in  its  scope 
to  include  a  tenant  or  licensee,  there  was  an  utter  failure  of 
evidence  to  show  that  the  plaintiff  were  such  tenants  or 
GXLL  Osl.— 19 
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licensees.  If  it  be  held  that  the  opinion  is  a  determination 
that  the  provisions  of  the  section  limit  the  right  of  action  to 
the  owner  of  the  land  alone,  then  it  must  be  noted  that  upon 
this  particular  point  there  was  no  decision  of  the  court. 
It  was  a  Department  opinion,  signed  by  but  two  members, 
and  in  the  concurring  opinion  of  the  chief  justice  it  is  said: 
**A8  to  the  right  of  a  lessee  to  maintain  an  action  under  the 
statute,  I  have  no  doubt  that  his  estate  is  sufficient  for  the 
purpose,  though  he  would  be  bound,  no  doubt,  by  any  waiver 
on  the  part  of  his  landlord  of  the  right  to  have  the  land 
fenced.*' 

We  entertain  no  doubt  that  the  last-quoted  sentence  ex- 
presses the  true  construction  of  the  section,  and  this  construc- 
tion is  not  only  borne  out  by  our  own  decisions,  but  is  in  har- 
mony with  the  cases  arising  under  like  statutes  in  sister  states. 
In  the  first  place,  it  is  to  be  observed  that  the  section  itself 
does  not  limit  the  right  of  action  to  the  owner  of  the  land. 
Its  language  is,  that  the  railroad  company  is  resx)onsible  for 
the  injury  it  may  occasion  to  domestic  animals  upon  its  line 
of  road  which  passes  through  or  along  the  property  of  the 
owner  of  the  animals.  The  only  word  here  requiring  defini- 
tion is  the  word  italicized,  and  the  question  is  what  is 
the  property  in  land  which  a  man  must  possess  to  vest  him 
with  this  right  of  action.  In  McCoy  v.  Southern  Pacific  Co., 
94  Cal.  568,  the  action  was  brought,  not  by  the  owner,  nor 
yet  by  the  tenant  of  the  owner,  but  by  the  licensee  of  the 
tenant,  who  had  acquired  from  the  tenant  the  right  to  pasture 
the  land.  The  Boyd  brothers  were  the  tenants.  Throughout 
the  case  it  is  assumed  that  the  rights  of  the  Boyd  brothers 
were  absolute  under  the  statute,  and  the  determination  of 
this  court  was  merely  that  their  licensee  occupied  no  more 
favorable  position  than  would  the  tenants.  This  was  a  de- 
cision by  the  court  in  Bank,  and  in  his  concurring  opinion 
Mr.  Justice  McFarland  says  distinctly  and  in  terms:  "The 
Boyds  were  the  owners  of  the  property  within  the  meaninof 
of  the  statute." 

That  a  tenant  has  a  property  in  land  may  not  be  doubted- 
The  word  as  here  used  is  interchangeable  with  estate.  Imme- 
diately upon  the  commencement  of  the  term,  unless  spedal 
reservation  is  made,  the  tenant  succeeds  to  all  the  rights  of  the 
landlord  that  are  annexed  to  the  estate,  so  far  as  the  posses- 
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sion  and  enjoyment  of  the  premises  are  concerned,  and  he 
may  sue  either  the  landlord  or  a  stranger  for  any  species  of 
injury  thereto  that  affects  his  estate.  (Wood  on  Landlord 
and  Tenant,  p.  1300.)  Elsewhere,  as  has  been  said,  the  de- 
cisions are  uniform  to  the  effect  that  the  lawful  occupant  of 
the  land  may  maintain  this  action,  and,  indeed,  many  of  the 
cases  go  further,  and  upon  the  theory  that  the  requirement 
to  fence  is  an  exercise  of  the  police  power  for  the  benefit  of 
the  public  generally,  it  is  held  that  this  action  is  open  to  any 
person  suffering  injury  from  the  fault  of  the  railroad  com- 
pany in  this  regard.  {Norris  v.  Androscoggin  R.  B.  Co., 
39  Me.  273  ;i  Marietta  etc.  R.  R.  Co.  v.  Stephenson,  24  Ohio 
St.  48;  Sika  v.  Chicago  etc.  Ry.  Co.,  21  Wis.  370;  Great  WesU 
em  R.  R.  Co.  v.  Helm,  27  111.  198,-*  Sawyer  v.  Vermont  etc. 
R.  R.  Co.,  105  Mass.  196 ;  Dawson  v.  Midland  Ry.  Co.,  8  L.  R. 
Ex.  8;  Spinner  v.  New  York  Cent.  etc.  R.  R.  Co.,  67  N.  Y. 
153;  Rorer  on  Railroads,  p.  1407;  1  Redfield's  American  Rail- 
way Caaes,  p.  355.) 

A  motion  by  respondent  to  dismiss  this  appeal  has  been 
submitted.  It  has  been  deemed  advisable,  however,  to  de- 
cide the  case  upon  the  merits,  and  under  the  conclusion 
which  we  have  reached  a  decision  upon  the  motion  to  dismiss 
becomes  unnecessary. 

The  judgment  appealed  from  is  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Sac.  No.  ©64.    In  Bank.— December  10,  1903.] 

JOHN  P.  CALLAHAN,  Respondent,  v.  JOHN  P.  JAMES 
et  al..  Appellants. 

MiKiNO  Claims — Eptect  of  Townsitk  Entry  and  Patent. — A  town- 
site  entry  and  patent  does  not  cany  title  to  any  mine  of  gold,  silver, 
dnnabar  or  copper  known  to  be  valuable  for  mining  purposes  at 
the  date  of  the  entry,  or  to  any  valid  mining  claim  or  possession 
then  held  under  eristing  laws.     In  respect  to  a  valid  mining  claim 
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or  poBsession  it  is  immaterial  whether  the  claim  was  then  known 
to  contain  mineral  of  luffieient  value  to  jnetify  exploration  or  not. 

Id. — ^ASSESSKXNT  WOBK— FOBFBITUBB — ^BUBOEM  OF  PROOF. — ^Whcn  ther* 
has  been  a  valid  location  of  a  minin^f  elaim,  and  possession  has  been 
maintained  thereunder,  the  burden  of  proving  the  facts  constituting 
a  forfeiture  of  the  title  or  right  of  possession  hj  failure  to  do  the 
annual  assessment  work  required  is  upon  the  partj  asserting  it. 

In. — AonoN  TO  QuxKF  Titia— Failubi  to  Fun)  upon  Dxrnsx  or  Taar 
TBTUEM — ^EvmxNGi  IK  Statbmxmt. — ^In  an  action  \jj  the  owner  of 
a  mining  claim  to  quiet  his  title  thereto  against  defendants  claim- 
ing under  a  townsite  enti/  and  patent,  where  the  evidence  in  the 
statement  is  suiBcient  to  justify  a  finding  that  the  annual  work  was 
done  bj  the  mining  claimants,  and  there  is  no  evidence  to  sustain 
the  defense  of  forfeiture,  the  failure  to  find  upon  such  defense  wiU 
not  justif7  a  reversal. 

In. — EVIDKNCX— iDKNTinOATION   OF  CLAIM— OOMTINUAirOB    OF    YXEN     IN 

Adjoinino  Culim.— Evidence  was  admissible  to  show  that  the  same 
vein  ran  through  plaintiff's  mining  claim  and  a  mine  belonging  to 
other  claimants,  which  was  shown  to  adjoin  plaintiif's  mine^  as 
tending  to  identify  the  plaintiff's  mining  claim  and  its  location  on 
the  ground. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
olumne County  and  from  an  order  denying  a  new  triaL  O. 
W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  W.  Street,  for  Appellants. 

J.  B.  Curtin,  for  Respondent. 

SHAW,  J. — This  is  an  action  by  the  plaintiff  for  a  decree 
determiDing  the  title  to  a  certain  mining  claim  situated  in  the 
town  of  Groveland,  and  known  as  the  Rhode  Island  Mining 
Claim.  Judgment  in  the  court  below  was  given  for  the  plain- 
tiff;  the  defendants'  motion  for  a  new  trial  was  denied,  and 
from  the  judgment  and  order  the  defendants  appeaL 

The  plaintiff  claims  title  to  the  mining  claim  under  a  min- 
ing location  originally  made  in  the  year  1854,  by  one  Reid« 
and  relocated  by  Reid  and  one  Austin  January  1,  1876.  The 
plaintiff  obtained  a  conveyance  of  the  mine  from  Reid  and 
the  successor  of  Austin  in  1896.  The  defendant  James  de- 
raigns  his  title  from  the  patent  issued  for  the  townsite  of 
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Groveland  under  the  federal  laws  (U.  S.  Rev.  Stats.,  sees. 
2387,  et  seq.),  and  a  deed  from  the  patentee  of  the  townsite  to 
Laurence  Murray,  dated  September  5,  1879,  purporting  to 
convey  to  Murray  lot  8  of  block  6,  as  designated  on  the  ofiS- 
cial  map  of  the  townsite,  of  which  lot  the  mining  claim  is  a 
part.  The  date  of  the  original  entry  of  the  townsite  was 
October  3, 1877,  and  the  patent  was  issued  February  10,  1886. 
It  appears  from  the  findings  that  the  mining  location  was 
duly  made  on  January  1,  1876,  by  Beid  and  Austin,  and  that 
their  title  became  vested  in  the  plaintiff  March  26,  1896. 

1.  The  appellants  claim  that  the  decision  is  against  law, 
because  there  is  no  finding  that  at  the  time  of  the  entry  of  the 
townsite  in  1877,  or  at  any  time  thereafter,  the  land  embraced 
in  the  mining  claim  was  known  to  contain  minerals  of  such 
extent  and  value  as  to  justify  expenditure  for  the  purpose 
of  extracting  them,  citing  in  support  of  the  proposition  that 
this  is  necessary  Richards  v.  Dower,  81  Cal.  44;  Smith  v. 
HiU,  89  Gal.  122 ;  Lindley  on  Mines,  sec.  176 ;  and  a  number 
of  decisions  of  the  United  States  supreme  court.  These  de- 
cisions, however,  are  not  applicable  to  the  case  as  shown  by 
ihe  findings.  At  the  time  of  the  entry  of  the  townsite,  in 
1877,  section  2329  of  the  U.  S.  Revised  Statutes  (U.  S.  Comp. 
Stats.  1901,  p.  1549}  relative  to  townsite  entries  provided  that 
"no  title  shall  be  acquired,  under  the  foregoing  provisions 
of  this  chapter,  to  any  mine  of  gold,  silver,  cinnabar,  or 
copper,  or  to  any  valid  mining  claim  or  possession  held 
under  existing  laws."  It  will  be  observed  that  this  section 
prevents  the  townsite  entry  from  carrying  title  to  two  classes 
of  mining  claims.  The  first  class  need  not  be  characterized 
by  possession  in  any  person.  It  is  sufficient  if  in  fact  the 
property  is  a  known  mine  of  gold,  silver,  cinnabar,  or  copper. 
It  is  to  this  class  of  mining  claims  that  the  decisions  above 
cited  refer.  They  are  in  effect  that  it  is  not  sufficient  that 
there  be  in  fact  a  mine  of  gold,  silver,  cinnabar,  or  copper, 
unless  at  the  time  of  the  townsite  entry  it  is  known  to  be 
such.  The  other  class  of  mining  claims  referred  to  in  this 
section  consists  of  any  valid  mining  claim  or  possession  held 
under  existing  laws.  The  claim  under  consideration  in  this 
case  belongs  to  this  class.  The  court  finds  that  Reid  took 
exclusive  possession  of  the  mining  claim  in  the  year  1854,  and 
discovered  valuable  gold-bearing  quartz-roek  in  place  thereon 
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in  sufficient  quantities  to  justify  exploration  and  develop- 
ment, and  did  thereafter  continue  to  hold,  work,  operate, 
and  develop  the  said  mining  claim  in  the  manner  required 
by  law  until  he  conveyed  the  same  to  the  plaintiff,  in  1896. 
It  therefore  appears  that  at  the  time  of  the  townsite  entry, 
and  at  all  times  since,  the  claim  in  question  was  a  valid  min« 
ing  claim  and  possession  held  under  existing  laws.  In  this 
class  of  cases  it  is  immaterial  whether  the  claim  was  known  to 
contain  minerals  of  sufficient  value  to  justify  exploration  or 
not. 

There  is  no  finding  that  since  the  relocation  in  1876  the 
claim  has  been  kept  alive  by  doing  the  assessment-work  re- 
quired. This  omission,  however,  cannot  affect  the  case.  The 
statement  on  motion  for  new  trial  shows  that  there  was  no 
evidence  given  which  would  justify  a  finding  that  there  had 
been  a  failure  to  do  the  assessment-work.  Where  there  has 
been  a  valid  location  of  a  mining  claim,  and  possession  has 
been  maintained  thereunder,  the  fact  of  a  failure  to  do  the 
assessment-work  necessary  to  hold  the  same  is  a  matter  of 
defense.  It  constitutes  in  law  a  forfeiture  of  the  title,  or 
right  of  possession,  and,  as  is  the  rule  generally  in  respect  to 
forfeitures,  the  burden  of  proving  the  facts  which  constitute 
it  rests  upon  the  party  asserting  it.  {Emerson  v.  McWkirter, 
133  Cal.  515;  Harris  v.  Kellogg,  117  Cal.  489;  Quigley  v. 
Oillett,  101  Cal.  462 ;  Hammer  v.  Garfield  etc.  Co.,  130  U.  S. 
291.)  The  failure  to  find  upon  the  facts  in  issue  constituting 
8  defense  to  an  action  will  not  justify  a  reversal,  unless  it  is 
shown  that  there  was  evidence  given  from  which  such  facts 
could  be  found.  {Himmelman  v.  Henry,  84  Cal.  104;  Wise 
v.  Burton,  73  Cal.  175;  Winslow  v.  Gohransen,  88  Cal.  450; 
QUetti  V.  Saracco,  110  Cal.  428;  Klokke  v.  EscaUler,  124  CaL 
297;  Stewart  v.  Hollingsworth,  129  Cal.  180.)  As  a  matter 
of  fact,  the  statement  here  shows  that  there  was  abundant 
evidence  from  which  the  court  might  have  found  that  the 
assessment-work  had  been  regularly  done  from  year  to  year 
from  the  first  location  of  the  mine  until  the  time  of  beginning 
this  action,  and  none  to  the  contrary.  So  much  the  more, 
therefore,  would  the  rule  apply  that  the  failure  to  find  this 
fact  would  not  invalidate  the  judgment. 

2.  It  is  claimed  by  the  appellant  that  the  finding  that 
valuable  gold-bearing  rock  had  been  discovered  upon  the  mine 
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prior  to  the  application  for  the  townsite  patent  is  not  sus- 
tained by  the  evidence.  We  have  examined  the  record  and 
£nd  that  there  is  sufficient  evidence  on  the  subject  to  sustain 
the  finding  to  that  effect. 

3.  The  court  did  not  err  in  overruling  the  objection  to  the 
question  put  to  one  of  the  plaintiff's  witnesses  whether  or 
not  the  same  vein  that  ran  through  the  Rhode  Island  Mine 
also  ran  through  the  Mount  Jefferson  Mine.  It  was  in  evi- 
dence that  the  two  mines  joined,  and  the  fact  that  the  same 
vein  ran  through  both  mines  was  of  some  assistance  in  identi- 
fying the  mining  claim  and  its  location  on  the  ground. 

We  do  not  consider  it  necessary  to  mention  other  and  minor 
points  contained  in  the  brief.  They  would  not  be  of  suffi- 
cient importance  to  justify  a  reversal  of  the  casey  even  if  it 
was  conceded  that  the  court  erred  therein. 

The  judgment  is  affirmed. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  and  Lorigan, 
J.y  concurred. 


[L.  A.  Noa.  1121,  1090.    Department  One.— December  10,  1903.] 

PA  EKE  W.  KAUPFMAN  et  al.,  Members  of  San  Buena 
Ventura  Lodge,  F.  and  A.  M.,  Appellants  and  Respond- 
ents, V.  JACOB  K.  GRIES,  Respondent  and  Appellant 

Estates  of  Dbckased  Persons — Construction  of  WniL--GABx  of 
Burial  Lot  bt  Masonic  Lodob — Devise  to  Husband — Precatory 
Words — Trust. — ^Where  a  wife  devised  land  to  her  husband  in  fee 
simple,  with  an  expression  of  '* desire"  and  "request"  that  he 
should  eonvey  it  to  a  Masonic  lodge,  ''in  such  manner  and  at  such 
times  as  he  may  deem  best/'  and  that  he  should  out  of  the  rents, 
issues,  and  profits  of  other  land  devised  to  him  for  life  invest  the 
sum  of  one  thousand  dollars  in  some  satisfaetorj  seeuritj  and  trans- 
fer the  same  to  the  said  lodge,  and  that  such  conveyance  and  trans- 
fer should  be  made  in  such  manner  as  to  impose  the  obligation  upon 
the  lodge  to  care  for  her  burial  lot;  and  where  the  will  also  pro- 
vided that,  in  ease  of  the  death  of  her  husband  before  her  own 
death,  the  land  devised  to  her  husband  "in  fee  simple,  with  the  re- 
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quest  that  it  be  eonveyed  to  the  Yenturm  Lodge/'  wms  derised  to 
her  executoTB  in  trust  for  the  same  purpose, — the  trust  so  ereated, 
taken  in  eonneetion  with  the  devise  to  the  husband,  indicates  that 
the  precatory  words  accompanying  the  deyise  to  him  were  not  in- 
tended  to  import  a  trust  or  charge  upon  the  land  in  his  hands,  such 
as  could  be  enforced  in  a  court  of  equity. 
Id. — Dkgrbe  of  Distbibutiom — EBBONions  Judgmxnt. — ^There  Is  no  war> 
rant  in  the  will  for  a  judgment  in  favor  of  the  lodge  for  one 
thousand  dollars  against  the  husband  of  the  testatrix;  and  where 
the  decree  of  distribution  of  her  estate  distributed  the  land  to  the 
husband,  without  imposing  any  charge  thereon,  and  also  distributed 
one  thousand  dollars  to  the  lodge,  under  the  conditions  contemplated 
by  the  will,  the  rights  of  the  lodge  are  limited  l^  such  decree; 
and  a  judgment  for  said  sum  in  favor  of  its  members  against  the 
husband  must  be  reversed. 

APPEAL  from  part  of  a  judgment  of  the  Superior  Court 
of  Ventura  County  and  from  an  order  denying  a  new  trial, 
and  cross-appeal  from  another  part  of  said  judgment  W.  S. 
Day,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Blackstock  &  Ewing,  and  Toland  &  Andrews,  for  memben 
of  Ventura  Lodge. 

The  will  created  a  trust  chargeable  against  the  husband 
in  equity,  to  which  the  decree  of  distribution  is  no  bar. 
{Colton  V.  Colton,  127  U.  S.  300-322;  Griffith  v.  Oodey,  113 
U.  S.  89;  Olivas  v.  Olivas,  61  Cal.  382;  CurtU  v.  ScheU,  129 
Cal.  208;^  Oolson  v.  Dunlop,  73  Cal.  157;  Ouerrero  v.  Bat- 
lerino,  48  Cal.  119;  Sohler  v.  SohUr,  135  Cal.  331;  Aldrich 
y.  Barton,  138  Cal.  220 ;«  Silva  v.  Santas,  138  CaL  536.) 

Barnes  &  Selby,  for  Jacob  K.  Ories. 

The  decree  of  distribution  is  conclusive  of  the  rights  of  the 
parties.  {Ooad  v.  Montgomery,  119  Cal.  552,  553 ;»  Matter 
of  Trust  of  Trescony,  119  Cal.  568;  WMiam  HM  Co.  v.  Law- 
ler,  116  Cal.  359;  JeweU  v.  Pierce,  120  Cal.  79;  McKensi* 
V.  Budd,  125  Cal.  600;  Toland  v.  Earl,  129  Cal.  148,  152.*) 
Tlie  trust,  if  created,  was  for  a  perpetuity,  and  void.     (Batei 
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V.  Bates,  134  Mass.  110;*  note  to  Rhymers'  Appeal,  39  Am. 
Rep.  789.)  The  precatory  words  did  not  create  a  trust  or 
charge  in  equity  in  this  case.  (2  Pomeroy's  Equity  Juris- 
prudence, sec.  1014;  Knight  y.  Knight,  8  Beav.  148;  Orth  v. 
Orth,  145  Ind.  184.*) 

GRAY,  C. — ^This  suit  was  brought  hy  and  on  behalf  of 
the  members  of  San  Buena  Ventura  Lodge,  No.  214,  Free 
and  Accepted  Masons,  to  compel  the  defendant  to  comply 
with  the  terms  of  the  last  will  and  testament  of  his  deceased 
wife,  and  to  conv^  to  said  lodge  certain  real  estate  and  one 
thousand  dollars  in  money,  in  accordance  with  the  terms  of 
said  will.  The  judgment  was  in  defendant's  favor  as  to  the 
real  estate,  and  plaintiff's  favor  as  to  the  thousand  dollars. 
Both  parties  appeal.  The  plaintiffs'  appeal  is  taken  from 
the  portion  of  the  judgment  against  them,  and  from  an  order 
denying  them  a  new  trial,  and  the  defendant's  appeal  is  taken 
from  that  portion  of  the  judgment  relating  to  the  thousand 
dollars. 

We  will  dispose  of  both  appeals  in  one  opinion,  first  con- 
sidering the  appeal  of  the  plaintiffs. 

The  plaintiffs  predicate  their  rights  to  the  real  estate  in 
controversy  upon  the  theory  that  the  will  declares  a  trust  in 
their  favor  in  said  real  estate.  The  will,  so  far  as  necessary 
to  be  quoted  for  the  purpose  of  both  appeals,  is  as  follows: — 

''First,  I  direct  that  after  my  death  my  remains  shall  be 
buried  in  my  burial  lot  in  the  Springfield  Cemetery  in  Ven- 
tura County,  state  of  California,  where  are  buried  my  father, 
mother  and  children.  .  .  . 

"I  also  give  and  bequeath  and  devise  to  my  said  husband 
all  that  portion  of  my  real  property  in  Ventura  County, 
California,  lying  on  the  east  side  of  the  Saviers  road,  and 
north  of  the  row  of  gum-trees  and  more  particularly  de- 
scribed as  follows,  to  wit:  .  .  .  containing  99.58  acres,  as 
shown  upon  map  of  my  real  property  made  by  George  C. 
Power  in  June,  1895. 

"It  is  my  desire  and  I  hereby  request  my  said  husband  to 
convey  in  such  manner  and  at  such  times  as  he  may  deem  best, 
under  contract  or  otherwise,  the  said  above-described  99.58 
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acres  of  land  to  Ventura  Lodge,  No.  214,  A.  P.  &  A.  M., 
of  the  town  of  San  Buena  Ventura,  California,  or  to  trustees 
for  its  use  and  benefit  in  such  manner  as  to  impose  upon  said 
lodge  or  the  trustees  thereof  the  obligation  to  properly  care 
for,  protect,  and  maintain  in  good  order  the  cemetery  lot  in 
said  Springfield  Cemetery  in  which  I  may  be  buried.  All 
the  rest,  residue,  and  remainder  of  the  real  estate  of  which 
I  may  die  possessed  wheresoever  situate,  I  hereby  give,  be- 
queath, and  devise  to  my  said  husband,  Jacob  E.  Gries,  for 
life,  with  remainder  over  to  the  persons  herein  below  named, 
giving  to  my  said  husband  for  the  term  of  his  natural  life 
the  use,  possession,  rents,  issues,  and  profits  of  all  the  said 
land  with  remainder  over  as  follows,  to  wit : — 

**Out  of  the  rents,  issues,  and  profits  of  the  land  herein- 
before devised  to  my  said  husband  for  life,  I  request  him  to 
invest  the  sum  of  one  thousand  dollars  in  some  satisfactory 
security  and  transfer  the  same  to  the  Ventura  Lodge,  No.  214, 
A.  F.  &  A.  M.,  of  San  Buena  Ventura,  California,  under 
a  contract  with  said  lodge  that  so  much  of  the  income  or 
principal  as  may  be  necessary  shall  be  used  by  said  lodge 
for  the  proper  care,  repair,  and  maintenance  of  the  burial 
lot  in  Springfield  Cemetery  in  which  my  remains  shall  be 
interred. 

''And  all  of  the  rest,  residue,  and  remainder  of  the  estate 
of  which  I  may  die  possessed,  of  whatsoever  kind  or  nature, 
or  wheresoever  situate,  I  give,  bequeath,  and  devise  to  my 
well-beloved  husband,  Jacob  K  Qries,  making  him  my  resid- 
uary legatee  herein." 

The  will  goes  on  to  provide  that  in  case  of  the  death  of 
her  husband  before  her  own  death,  all  that  portion  of  her 
real  estate  **  herein  specifically  devised  to  my  husband  in  fee 
simple  with  the  request  that  it  be  conveyed  to  the  Ventura 
Lodge,"  is  devised  to  the  executors  of  her  will  **in  trust, 
however,  for  the  following  purposes,  to  wit:  "As  soon  after 
my  decease  as  practicable,  the  said  executors  as  such  trustees 
shall  convey  said  real  property  to  said  lodge  under  a  con- 
tract from  said  lodge  to  carry  out  my  wishes  as  hereinbefore 
expressed  regarding  the  care  of  my  burial  lot  in  said  Spring- 
field Cemetery;  and  in  the  event  that  such  contract  cannot 
be  legally  made,  then  the  said  executors  as  such  trustees 
shall  have  full  pow^  of  sale  and  disposition  of  said  real 
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estate  are  hereby  directed  to  sell  the  same,  and  the  proceeds 
arising  from  the  sale  of  said  real  estate  shall  be  used  by  my 
executors  as  such  trustees  for  the  same  purpose  as  said  real 
estate  was  intended  to  be  used  as  hereinbefore  expressed." 

We  are  of  the  opinion  that  it  was  the  firm  desire  of  the 
maker  of  this  will  that  her  burial  lot  should  be  kept  in  repair. 
But  we  are  equally  well  satisfied  that  it  was  not  her  purxKwe 
to  bind  her  husband  to  that  object  in  such  a  way  that  the 
trust  and  confidence  which  she  reposed  in  him  could  be  en- 
forced in  a  court  of  equity.  If  she  outlived  her  husband, 
it  was  her  purpose  to  charge  upon  her  executors  and  her 
estate  an  enforceable  trust  for  the  care  of  her  burial  lot.  This 
is  plain  from  the  language  used  in  that  connection.  To  her 
executors  the  devise  was  ''in  trust,  however,  for  the  following 
purposes,"  etc.  To  her  husband  the  devise  is  referred  to 
by  her  as  "all  that  portion  of  my  real  estate  herein  specifi- 
cally devised  to  my  said  husband  in  fee  simple  with  the  re- 
quest," etc.  She  did  not  mean  the  same  thing  in  both  these 
expressions.  {Williams  v.  Williams,  2  L.  R.  Ch.  Div.  12.) 
In  the  one  instance  she  determined  that  her  grave  should 
be  cared  for  as  a  matter  of  business;  in  the  other  she  wanted 
all  this  to  be  left  (with  a  mere  suggestion)  to  those  senti- 
ments which  usually  remain  with  the  survivor  of  a  happy 
matrimonial  union.  She  doubtless  thought  that  in  the  case 
of  her  husband  surviving  her  she  would  take  the  chances  of 
u  neglected  grave  rather  than  attempt  to  bind  him  by  the 
language  of  her  will  to  do  that  which  she  would  naturally 
regard  as  his  duty  without  being  so  bound. 

**The  cardinal  rule  for  the  construction  of  all  wills  is  to 
ascertain  the  intention  of  the  test-ator;  and  this  intention  is 
to  be  ascertained  from  the  words  of  his  will,  taking  into  view 
when  necessary  or  appropriate  the  circumstances  under  which 
it  was  made."  {Estate  of  Marti,  132  Cal.  666;  Civ.  Code, 
sec.  1318.) 

It  appears  from  the  early  decisions  in  England  that  any 
and  every  precatory  word  was  laid  hold  of  to  create  a  trust, 
but  the  modem  cases  in  that  country  and  the  better-con- 
sidered cases  in  America  have  gone  the  other  way,  and  the 
rule  in  California  has  been  laid  down  that  the  ordinary  and 
natural  import  of  the  words  used  will  be  followed  **  unless 
a  dear  intention  to  use  them  in  another  sense  can  be  col- 
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lected  and  that  other  can  be  ascertained."  {Estate  of  Marti, 
132  Cal.  666;  Civ.  Code,  sec.  1324;  Shaw  v.  Lawless,  5  Clark 
&  P.  129;  WUliams  v.  WiUiams,  2  L.  E.  Ch.  Div.  12;  Pea- 
nock's  Estate,  20  Pa.  St.  268;^  Hess  v.  Singler,  114  Mass. 
G6.)  In  Story's  Equity  Jurisprudence  (vol.  2,  sec.  1069), 
Judge  Story  says:  "The  doctrine  of  thus  construing  ez- 
I>ressions  of  recommendation,  confidence,  hope,  wish,  and  de- 
sire into  positive  peremptory  commands  is  not  a  little  difficult 
10  be  maintained  upon  sound  principles  of  interpretation  of 
the  actual  intention  of  a  testator.  It  can  scarcely  be  pre- 
sumed that  every  testator  should  not  clearly  understand  the 
difference  between  such  expressions  and  words  of  positive 
direction  and  conmiand ;  and  that  in  using  the  one  and  omit- 
ting the  other  he  shotdd  not  have  a  determinate  end  in  view. 
It  will  be  agreed  on  all  sides  that  where  the  intention  of  the 
testator  is  to  leave  the  whole  subject  as  a  pure  matter  of 
discretion  to  the  good  will  and  pleasure  of  the  party  enjoying 
his  confidence  and  favor,  and  where  his  expressions  of  desire 
are  intended  as  mere  moral  suggestions  to  excite  and  aid 
that  discretion,  but  not  absolutely  to  control  or  govern  it, 
there  the  language  cannot  and  ought  not  to  be  held  to  create 
a  trust.  Now,  words  of  recommendation  and  other  words 
precatory  in  their  nature  imply  that  very  discretion  as  contra- 
distinguished from  peremptory  orders,  and  therefore  ought  to 
be  so  construed  unless  a  different  sense  is  irresistibly  forced 
upon  them  by  the  context.  Accordingly,  in  more  modem 
times  a  strong  disposition  has  been  indicated  not  to  extend 
this  doctrine  of  recommendatory  trusts;  but,  as  far  as  the 
authorities  will  allow,  to  give  to  the  words  of  wills  their 
natural  and  ordinary  sense,  unless  it  is  clear  that  th^  are 
designed  to  be  used  in  a  peremptory  sense." 

According  to  the  ordinary  use  of  the  English  language, 
the  words  "desire"  and  "request"  do  not  import  a  trust  or 
charge.  {Estate  of  Marti,  132  Cal.  666.)  And  there  is 
nothing  in  the  rest  of  the  will  to  indicate  that  they  were 
used  in  any  other  than  their  ordinary  sense ;  but,  as  we  have 
already  seen,  there  is  an  argument  that  they  should  be 
understood  in  their  usual  sense  to  be  found  in  those  portions 
of  the  will  which  contain  apt  language  to  create  a  trust  that 
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might  be  enforced  in  the  courts.  {Williams  v.  Williams, 
2  L.  B.  Ch.  Div.  12.) 

The  above  and  foregoing  is,  perhaps,  only  one  of  several 
reasons  why  the  judgment  of  the  lower  court  as  to  the  real 
estate  should  be  affirmed ;  but  as  it  seems  to  be  decisive  of  that 
branch  of  the  case^  even  if  we  were  to  admit  the  correctness 
of  plaintiffs'  other  contention,  we  deem  it  unnecessary  to 
discuss  the  other  points  urged  in  the  brief.  We  are  of 
opinion  that  the  precatory  words  of  the  will,  interpreted  by 
the  light  of  all  the  rest  of  the  will,  do  not  constitute  a  trust 
that  should  be  enforced  in  a  court  of  equity.  It  may  properly 
be  remarked  that  the  final  decree  of  distribution  in  the  matter 
of  the  estate  of  the  deceased  wife  awarded  the  real  property 
in  dispute  absolutely  to  defendant. 

As  to  defendant's  appeal  from  the  part  of  the  judgment 
to  the  effect  that  plaintiffs  recover  of  and  from  him  the  sum 
of  one  thousand  dollars,  of  course  there  is  no  warrant  in  the 
will  or  elsewhere  for  an  unconditional  money  judgment  like 
that.  This  will  be  readily  understood  from  a  reading  of  the 
portion  of  the  will  relating  to  the  thousand  dollars  above 
quoted.  There  is  nothing  in  the  will  even  suggesting  that  the 
lodge  shall  have  a  thousand  doUars  in  any  way  otherwise 
than  under  a  contract  that  so  much  of  the  income  and  prin- 
cipal as  may  be  necessary  shall  be  used  for  the  care,  repair, 
and  maintenance  of  the  burial  lot  of  deceased. 

As  appears  from  a  decree  of  distribution  entered  in  the 
superior  court  of  Ventura  County,  in  the  matter  of  the 
estate  of  Mary  Selina  Gries,  a  copy  of  which  is  attached  to 
the  complaint  as  an  exhibit,  the  thousand  dollars  referred  to 
was  ordered  distributed  to  "Ventura  Lodge,  No.  214,"  etc, 
under  the  conditions  and  as  provided  in  the  will.  And  as 
this  was  a  matter  altogether  within  the  jurisdiction  of  the 
court  making  that  decree  (Toland  v.  Earl,  129  Cal.  148^), 
and  the  decree  seems  to  give  all  that  could  be  reasonably 
asked  under  the  will  in  reference  to  this  one  thousand  dollars, 
we  think  the  lodge  will  have  to  content  itself  with  what  it 
was  given  in  that  decree. 

We  advise  that  the  judgment,  so  far  as  it  relates  to  the  real 
estate    and    the    order    denying  plaintiffs  a  new    trial,  be 


179  Am.  St.  Bep.  100. 


302  AliBXANDBB  t;.  WSLCKEB.  [141  CaL 

afSrmed,  and  that  the  money  judgment  for  a  thousand  dollars 
and  costs  against  defendant  and  in  favor  of  plaintiffs  be  re- 
versed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment, so  far  as  it  relates  to  the  real  estate  and  the  order  de- 
nying plaintiffii  a  new  trial,  is  af&rmed,  and  the  judgment 
for  a  thousand  dollars  and  costs  against  defendant  and  in 
favor  of  plaintiffs  is  reversed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Sae.  No.  1007.    Department  Two.— Deeember  11,  1903.] 

JOHN  K  ALEXANDER,  Respondent,  v.  KATY  ADAEEt 
WELCKER,  Appellant 

MOBTGAGK    OF    WiFB'S    PBOPEBTT — JOINT    EZBCUTION    WITH    HUSBAND 

YzRBAL  Instructions  to  Husband — ^Deuvebt  to  Mortgagees. — 
Where  a  wife  executed  a  mortgage  of  her  property  jointly  with 
her  husband,  and  delivered  it  to  her  husband  to  be  deliyered  to  the 
mortgagees,  but  with  instruetions  to  ezaet  from  the  mortgagees  a 
eertain  promise  before  delivery  of  it  to  them,  and  he  delivered  it 
to  them  without  exacting  such  promise,  or  informing  them  of  her 
instructions,  the  completeness  of  the  delivery  to  the  mortgagees  waa 
not  affected  by  the  wife's  secret  verbal  instructions  to  her  husband. 

J^ — MOBTQAOS   FOB   PUBCHASS    MONEY — PUBCHASB   OF   LaND   BT    Son 

Part  Payment— Estoppel. — ^Where  the  note  and  mortgage  of  the 
wife's  property  were  executed  by  the  husband  and  wife  in  further- 
ance of  a  proposed  purchase  of  land  by  their  son  from  the  mort- 
gagees, who  agreed  to  take  the  mortgage  as  part  payment,  upon 
delivery  thereof  by  the  husband  as  one  of  the  mortgagors,  the  mort- 
gagees were  justified  in  closing  the  contract  of  purchase,  and  when 
they  did  so  the  wife  is  estopped  from  denying  the  delivery  of  the 
mortgage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Joseph  H.  Budd,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Adair  Welcker,  for  Appellant. 

D.  E.  Alexander,  for  Respondent 

McPARLAND,  J. — This  is  an  action  to  foreclose  a  mort- 
gage. Judgment  was  for  plaintiff  against  the  defendant, 
Katy  Adair  Welcker,  who  appeals.  The  appeal  is  from  the 
judgment,  and  is  taken  upon  the  judgment-roll  alone;  and 
no  question  can  arise  as  to  the  sufficiency  of  the  evidence 
to  justify  the  findings. 

The  note  and  mortgage  sued  on  were  executed  by  appellant 
and  William  T.  Welcker,  then  her  husband,  who,  before  the 
commencement  of  this  action,  died.  The  title  to  the  mort- 
gaged premises  was  in  the  appellant  alone.  After  the  mort- 
gage had  been  duly  signed  and  acknowledged  by  appellant 
and  her  husband,  it  was  given  by  the  husband  to  the  mort- 
gagees, Wilhoit  and  Devendorf.  Appellant  admits  in  her 
answer  that  she  gave  the  note  and  mortgage  to  her  husband 
to  be  delivered  to  the  mortgagees;  but  she  avers  that  she 
instructed  him  that  before  the  delivery  he  should  exact  from 
them  a  promise  to  do  certain  things,  and  should  not  deliver 
them  without  such  promise.  The  court  finds  that  she  exacted 
the  said  promise  from  her  husband  as  to  the  delivery  of  the 
note  and  mortgage;  but  that  ''she  intrusted  the  same  to  said 
William  T.  Welcker,  and  that  he  never  at  any  time  informed 
Baid  Wilhoit  and  Devendorf,  or  either  of  them,  of  his  said 
promise  to  said  defendant,  nor  did  he  ever  inform  them,  or 
either  of  them,  concerning  the  exaction  made  by  her  of  him 
aforesaid,  and  neither  of  them  ever  at  any  time  had  any 
notice  or  knowledge  thereof,  nor  did  they,  or  either  of  them, 
ever  promise  or  agree,"  etc.  Upon  these  facts  appellant  con* 
tends — and  this  is  the  main  contention  in  the  case — ^that 
there  was  no  legal  delivery  of  the  mortgage  to  the  mort- 
gagees; but  this  contention  cannot  be  maintained.  She  au- 
thorized her  husband  to  deliver  the  mortgage,  and  the  com- 
pleteness of  the  delivery  was  not  affected  by  any  secret  verbal 
instructions  which  she  may  have  given  him.  The  note  and 
mortgage  were  given  in  furtherance  of  a  proposed  contract 
between  a  son  of  appellant  and  the  mortgagees,  by  which  the 
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former  was  to  buy  a  certain  tract  of  land  from  the  latter, 
who  had  agreed  to  take  the  mortgage  here  sned  on  as  part 
payment  of  the  purchase  money;  and  when  the  mortgage 
contemplated,  duly  signed  and  acknowledged,  was  deliyered 
to  them  by  one  of  the  mortgagors,  they  had  the  clear  right  to 
take  it  and  close  the  contract  for  the  purchase  of  the  land, 
as  they  did.  Under  the  circumstances,  the  appellant  is 
clearly  estopped  from  denying  the  deliyery  of  the  mortgage. 

There  are  no  other  points  made  by  appellant  which  ean 
be  maintained  or  which  need  special  notice. 

The  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[Bac.  Ko.  981.    Department  Two. — ^Deeetnber  11,  lOOS.] 

S.  PBOUTY,  Appellant,  v.  ROBERT  ADAMS  et  al.,  Re- 
spondents. 

liANDLOBD  AND  TkNAMT— NOTE  TOB  BKNT— LlTIOATXD  TiTUB — ^INDKM NTTT 

— OoNSTBUcnoN  OF  OONTRA.OT. — ^A  eontraet  of  indenmitj  givean  by 
a  landlord  to  hia  tenants  eontemporaneooBly  witli  an  absolute  note 
given  by  them  to  him,  payable  on  or  before  a  fixed  date^  in  a  sum 
eertain^  agreeing  ''to  follj  indemnify  them  in  the  payment"  of  the 
note,  which  is  described  as  given  "in  lien  of  rent  of  a  certain 
piece  of  ground  containing  one  hundred  acres  more  or  less,  and  now 
in  litigation,"  etc.,  is  to  be  construed  in  connection  with  the  note^ 
which  it  is  contemplated  shall  be  paid  according  to  its  terms,  and 
the  indemnity  is  against  loss  to  the  tenants  in  ease  plaintiff  should 
lose  the  title. 

Id.— AcnoH  upon  Notx— Dkfknss  Inconsistimt  with  OoNraAcr. — ^In 
an  action  upon  the  note,  no  defense  can  be  interposed  which  is  in- 
consistent with  the  contract  of  indemnity,  and  a  defense  that  ths 
note  was  to  be  paid  only  on  a  contingency  which  had  not  arisen, 
such  as  that  defendants  would  not  be  required  to  pay  the  note  unless 
it  was  established  in  court  that  the  plaintiff  was  the  owner  of  the 
land,  ''and  that  it  was  not  established,"  is  not  tenable. 

Id. — Parol  Evn>xNGB — ^Umcebtain  Oontimoknot— Indxmnitt  AiOAiNSV 
Double  Burr — Oonsistxnct  with  OoNTaAOT. — The  eontimet  of  is* 
demnity  being  nneertain  as  to  eontingeney,  parol  eTidenee  is  ad* 
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uiflsible  to  show  that  it  wbs  intended  to  indemnify  the  tenants 
against  loss  arising  from  the  payment  of  double  rent,  if  the  land- 
lord's  title  shonld  prove  invalid,  as  snch  eyidenee  is  eonsistent  with 
the  terms  of  the  eontraet;  but  parol  evidenee  is  not  admissible 
to  vary  the  written  eontraet  by  showing  that  the  note  was  not  to 
be  paid  at  all  ezeept  upon  the  happening  of  a  certain  eontingency. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial 
Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

B.  C.  Minor,  for  Appellant 

Prior  to  the  payment  of  the  note,  the  defendants  can 
neither  plead  as  a  defense  nor  sue  upon  the  contract  of  indem- 
nity. (Civ.  Code,  sec.  2778,  subd.  2;  Rogers  v.  KimbaU,  121 
Cal.  254, — concurring  opinion.)  All  oral  negotiations  were 
merged  in  the  written  contracts,  and  parol  evidence  is  not 
admissible  to  vary  them  or  add  to  their  terms.  (Civ.  Code, 
sec.  1625;  Ooldman  v.  Davis,  23  Cal.  256;  Nicholson  v. 
Tarpey,  89  Cal.  620;  Harrison  v.  McCormick,  89  Cal.  330.*) 

Avery  C.  White,  for  Respondents. 

Parol  evidence  is  admissible  to  show  breach  of  a  contract 
constituting  the  consideration  of  the  note,  and  to  show  that 
the  note  was  delivered  to  take  effect  upon  a  condition  pre- 
cedent, which  has  not  taken  place.  {BiUings  v.  Everett,  52 
Cal.  661;  Jefferson  v.  Hemti,  103  Cal.  630;  Howard  v. 
Siration,  64  Cal.  487;  Schulte  v.  Noble,  77  Cal.  79;  1  Daniel 
on  Negotiable  Instruments,  sec.  81,  and  cases  cited.) 

HBNSHAW,  J. — This  action  is  upon  a  promissory  note 
executed  to  plaintiff  by  defendants,  in  tenor  and  terms  as 
foUows: — 

"Apr.  23d,  '95. 

"On  or  before  October  the  first,  nine-five,  for  value  reed., 
we,  or  either  of  us,  promise  to  pay  to  S.  Prouty,  or  order 
three  hundred  and  fifty  dollars  with  interest  at  one  per  cent 
per  month  after  due  and  in  case  suit  is  commenced  to  collect 

laS  Am.  8t.  B€p.  469. 
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any  part  thereof  we  agree  to  pay  reasonable  amount  for  at- 
torneys fees  for  collection." 

Contemporaneously  with  the  execution  of  this  note  plaintiff 
executed  to  defendants  the  following  contract: — 

•'EiiUOTT,  April  23d,  '95. 

''I  hereby  agree  to  fully  indemnify  Robert  and  H.  Adams, 
in  the  payment  of  a  certain  promissory  note,  given  to  me  for 
$350.00  and  even  date,  in  lieu  of  rent  of  a  certain  piece  of 
ground  containing  100  acres,  more  or  less,  and  now  in  litiga- 
tion between  Charles  Quiggle  and  myself. 

(Signed)  **S,  Peouty." 

In  their  answer  defendants  were  permitted  to  set  up  as  a 
defense  the  following  matters:  That  they  were  the  tenants 
of  plaintiff  in  the  occupancy  of  certain  farming  land;  that 
while  in  such  occupancy  one  Bay  served  notice  upon  them 
that  he  was  the  owner  of  the  land,  with  a  demand  that  all 
rents  therefor  be  paid  to  him.  Defendants  immediately  in- 
formed plaintiff  of  this  notification  and  demand.  Upon  the 
day  of  the  execution  of  these  contracts  plaintiff  told  the  de- 
fendants that  there  was  an  action  pending  between  himself, 
as  plaintiff,  and  Bay  and  others,  as  defendants,  that 
it  would  be  to  his  (plaintiff's)  advantage  in  the  coming 
trial  if  the  defendants,  in  lieu  of  rent,  or  the  paying  of 
rent,  would  give  to  him  their  promissory  note,  and  that  de- 
fendants would  not  be  required  to  pay  the  note  **  unless  it 
was  established  in  said  court  that  he,  the  plaintiff,  Simon 
Prouty,  was  the  owner  of  said  land."  Induced  solely  by  these 
representations,  the  defendants  executed  the  promissory  note, 
and  in  return  received  the  contract  of  indemnity  hereinabove 
set  forth.  Defendants  further  allege  that  the  action  was  tried 
and  resulted  in  a  judgment  in  favor  of  the  defendants 
therein,  and  that  plaintiff  has  not  established  in  that  court 
that  he  was  the  owner  of  the  lands  or  any  part  thereof. 

Over  the  objection  of  plaintiff,  the  court  allowed  this  de- 
fense, and  upon  the  trial  found  in  accordance  with  its  alle- 
gations, and  judgment  passed  for  defendants.  The  right  of 
the  defendants  to  urge  such  a  defense  is  the  principal  ques- 
tion here  argued. 

The  action  upon  the  promissory  note  being  by  the  payee 
against  the  makers,  all  legitimate  defenses  were  available. 
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If  the  promissory  note  was  the  only  written  contract  between 
the  parties,  it  would  unquestionably  be  the  right  of  defend- 
ants to  show  lack  of  consideration,  the  true  consideration, 
that  the  note  was  to  be  collected  only  upon  a  contingency 
that  had  not  arisen,  or  any  other  like  defense.  But,  with 
the  written  contract  of  indemnity  in  existence,  the  rights  of 
the  defendants  in  this  regard  are  limited  by  that,  and  they 
cannot  interpose  any  defense  at  variance  with  the  terms  of 
that  instrument  Beading  the  promissory  note  with  the  con- 
tract of  indemnity,  it  is  beyond  controversy  that  it  was  in 
the  contemplation  of  the  parties  that  the  note  was  to  be  paid 
upon  October  1, 1895.  The  note  so  states,  and  the  contract  of 
indemnity  is  an  agreement  to  indemnify  the  makers  ''in  the 
payment''  of  the  note.  They  could  not  be  indemnified  in  the 
payment  unless  payment  were  actually  made.  The  defense 
here  interposed  was  a  defense  which  allowed  them  to  show 
that  their  note  was  not  to  be  paid  at  all,  excepting  upon  a 
certain  contingency;  whereas  their  written  contract  plainly 
expressed  the  agreement  that  it  should  be  paid  when  it  be- 
came due,  and  that  upon  contingencies  arising  after  the  pay- 
ment, the  plaintiff  would  indemnify  the  defendants  to  the 
extent  of  the  payment  In  other  words,  by  the  terms  of  the 
written  contracts,  the  defendants  bound  themselves  to  pay 
this  promissory  note  when  it  became  due.  Plaintiff,  in  turn, 
bound  himself,  after  such  payment,  to  indemnify  the  defend- 
ants to  the  extent  of  the  payment,  if  certain  contingencies 
arose.  As  to  what  those  contingencies  were,  the  contract  of 
indemnity  being  uncertain,  resort  might  be  had  to  parol  evi- 
dence, but  that  is  very  different  from  a  resort  to  parol  evi- 
dence to  show,  in  conflict  with  the  very  terms  of  the  writing, 
that  the  note  was  not  to  be  paid  at  all,  except  upon  the  hap- 
pening of  certain  contingencies. 

By  the  undisputed  testimony,  the  defendants  were  tenants 
of  plaintiff.  They  feared  that  they  might  be  compelled  to 
pay  double  rent  in  the  event  that  Prouty's  title  to  the  land 
should  prove  invalid.  Over  this  there  is  no  dispute.  The 
testimony  of  plaintiff  from  this  point  on  is  in  consonance,  and 
not  at  variance,  with  the  terms  of  the  writing.  It  is  to  the 
effect  that  he  accepted  the  promissory  note,  payable  upon  a 
specified  date,  in  lieu  of  rent,  agreeing,  in  the  event  that  de« 
fendants  should  ever  be  called  upon  to  pay  rent  to  others,  that 
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he  would  indemnify  them  to  the  extent  of  their  payment  to 
him.  This  is  a  rational  and  understandable  contract,  and 
quite  in  accord  with  the  writings  of  the  parties,  while  the  de- 
fense interposed,  as  we  have  said,  is  at  utter  variance  with  the 
terms  of  their  written  agreement.  Plaintiflf  had  the  unques- 
tioned right  to  enforce  the  payment  of  the  promissory  note 
according  to  its  tenor.  If  there  be  uncertainty  as  to  the  con- 
ditions upon  which  the  defendants  would  be  entitled  to  reim- 
bursement after  payment,  parol  evidence  would  be  admis- 
sible, and  the  trial  court  would  be  justified  in  receiving  evi- 
dence upon  that  point.  But  since  the  defendants  could  not 
suffer  loss  so  as  to  require  indemnification,  unless  in  f^ct  they 
paid  their  note,  it  would  be  the  absolute  destruction  of  the 
terms  of  the  contract  to  entertain  the  defense  which  was 
pleaded. 

The  judgment  and  order  appealed  from  are  therefore  re- 
versed and  the  cause  remanded,  with  directions  to  the  trial 
court  to  strike  out,  or  otherwise  refuse  to  entertain,  the  spe- 
cial defense  above  adverted  to. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 


[Sac.  No.  990.    Department  Two. — ^December  11,  1903.] 

B.  A.  OUBTIN,  Bespondent,  v.  SALMON  BIVEB  HT- 
DEAULIC  GOLD  MINING  AND  DITCH  COMPANY, 
Appellant 

CX)aPOBATioNS — ^Invaxid  Exxoutxon  of  Notb  and  Mobtgags — ^Batdioa- 
TION. — Where  a  note  and  mortgage  of  a  corporation  were  both 
invalid  because  not  authorised  at  a  meeting  of  the  board  of  di- 
rectors duly  assembled,  the  requirements  of  the  law  for  ratifying 
the  note  and  the  mortgage  are  essentially  different.  The  mortgage 
can  only  be  authorized  or  ratified  in  writing  in  conformity  with 
law;  but  authority  to  execute  the  note  may  be  oral,  and  its  execu- 
tion may  be  ratified  in  acts  in  pais. 

Id.— rAOTS  Showing  Batifioation  of  Notb— Estopfbl  In  Pais.— 
Where  the  transaction  of  the  note  and  mortgage  was  fully  entered 
upon  the  books  of  the  corporation,  notice  of  the  note  was  imparted 
to  it;  and  where,  with  such  notice,  it  receiyed  and  retained  the 
beneftts  of  the  loan  erideneed  by  the  note,  and  witli  knorwledg*^ 
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and  hy  long-eontiiniad  nlenea^  aequieBcad  in  the  eontraet,  and  never 
attempted  or  offered  to  rescind  it,  nor  to  restore  the  eonsideration, 
it  most  be  held  to  have  ratiHed  the  note,  and  an  estoppel  in  pais 
is  raised  bj  its  oondnet  to  dispute  the  enforcement  of  the  note 
against  it. 
Jp, — Sepab^ti  AonoK  ufov  Non — Judokxkt  in  Fosbclosubb  Suit 
NOT  ▲  Bab. — ^A  judgment  in  a  former  suit  to  foreclose  an  invalid 
mortgage,  whieh  fiftiled  because  the  security  was  held  to  be  void, 
is  not  a  bar  to  a  separate  action  on  the  note,  in  which  the  note  is 
shown  to  have  been  ratified  bj  the  conduct  of  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
olumne County  and  from  an  order  denying  a  new  trial. 
Joseph  H.  Budd,  Judge  presiding. 

The  main  faets  are  stated  in  the  opinion  of  the  court  ren- 
dered in  the  foreclosure  suit,  Curiin  v.  Salman  River  etc,  Co., 
130  Cal.  345.^  Further  facts  as  to  ratification  of  the  note 
sued  upon  are  stated  in  the  opinion  of  the  court  in  this  case. 

J.  P.  O'Brien,  for  Appellant. 

The  note  was  absolutely  void,  for  want  of  a  quorum  to  act 
upon  the  resolution,  exclusive  of  the  interested  director  to 
whom  it  was  given.  (Curtin  v.  Salmon  River  etc.  Co,,  130 
Cal.  345,  349  ;i  Bassett  v.  Fairchild,  132  Cal.  637.)  It  was 
also  void  because  given  to  a  director.  (Civ.  Code,  sees.  2229, 
2230;  San  Diego  v.  Sa^i  Diego  etc.  Ry.  Co,,  44  Cal.  106; 
Andrews  v.  Pratt,  44  Cal.  317;  WUbur  v.  Lynde,  49  Cal.  290,-* 
Davis  V.  Rock  Creek  etc.  Co,,  55  Cal.  359;'  Shakspear  v. 
Smith,  77  Cal.  640;*  Smith  v.  Los  Angeles  etc.  Assn.,  78  Cal. 
289  ^  Finch  v.  Riverside  etc.  Co,,  87  Cal.  601 ;  Wickersham  v. 
Crittenden,  93  Cal.  29 ;  Sim^  v.  Petaluina  Gas  Light  Co.,  131 
Cal.  659.)  The  judgment  in  the  foreclosure  suit  is  a  bar  to 
the  present  action.  {Reed  v.  Cross,  116  Cal.  484;  Freeman  v. 
Bamum,  131  Cal.  386.«) 

J.  B.  Curtin,  for  Respondent 

A  note  by  an  agent  of  any  principal  or  corporation  may 
be  authorized  orally.     (1  Daniel  on  Negotiable  Instruments, 
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310  CuBTiN  V,  Salmon  River  bto.  Co.     [141  Cal. 

sec.  274;  1  Parsons  on  Bills  and  Notes,  p.  101;  1  Waterman 
on  Corporations,  sec.  30;  Oreig  v.  Riordan,  99  Cal.  322; 
Crowley  v.  Oenesee  Co.,  55  Cal.  273.)  Where  an  oral 
authorization  is  sufficient  to  create  an  agency,  the  agency  will 
be  ratified  by  accepting  or  retaining  the  benefit  of  the  act, 
with  notice  thereof.  (Civ.  Code,  sec.  2310;  Bensiek  v. 
Thomas,  68  Fed.  104;  MUU  v.  Boyle  Mining  Co.,  132  Cal. 
95,  98;  Phillips  V.  Sanger  Lumber  Co.,  130  Cal.  431;  Seeley 
V.  San  Jose  Independent  MiU  etc.  Co.,  59  Cal.  23,  25.)  The 
only  point  determined  in  the  former  suit  to  foreclose  the 
mortgage  was  the  invalidity  of  the  security,  which  prevented 
a  foreclosure.  The  question  of  the  ratification  of  the  note 
was  not  in  issue,  and  was  not  passed  upon  in  that  suit.  {Cur- 
tin  V.  Salmon  River  etc.  Co.,  130  Cal.  345.*)  The  law  of  the 
case  does  not  apply  where  the  facts  are  different.  (Heidi  v. 
Minor,  113  Cal.  385.) 

HENSHAW,  J. — ^This  was  an  action  upon  a  promissory 
note  executed  by  the  corporation  to  Thomas  W.  Wells,  one  of 
its  directors,  and  by  him  assigned  after  maturity  to  plaintiff 
herein.  An  action  was  prosecuted  by  this  plaintiff  to  fore- 
close a  mortgage  given  by  the  corporation  to  secure  the  note. 
The  decision  of  this  court  upon  that  action  will  be  found 
reported  in  the  130th  volume  of  our  Reports,  at  page  345. 
That  opinion  contains  all  of  the  facts  pertinent  to  the  present 
consideration.  It  was  there  held  that  the  mortgage  was  void. 
But  while  the  note  and  the  attempted  mortgage  were  executed 
at  the  same  meeting  of  the  board  of  directors,  and  were  thiis 
both  voidable  at  the  election  of  the  corporation,  the  require- 
ments of  the  law  for  validating  such  an  instrument  as  a  mort- 
gage are  essentially  different  from  those  pertaining  to  the  like 
validation  of  a  promissory  note.  Thus,  in  Curiin  v.  Sdlm^on 
River  etc.  Co.,  130  Cal.  345,*  above  quoted,  it  is  pointed  out 
that  a  mortgage  to  be  effective  must  be  made  by  the  board  of 
directors.  But,  under  the  provisions  of  the  act  of  1880,  the 
consent  of  two  thirds  of  the  stockholders  is  requisite  to  its 
validity.  The  stockholders  are  thus  made  a  component  part 
of  the  power  to  make  a  mortgage  effective,  but  cannot  by  any 
act  of  their  own  make  a  mortgage  or  validate  one  that  has 
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not  been  previously  authorized  and  executed  by  the  board  of 
directors.  The  authorization  to  execute  a  mortgage  must  be 
in  writing  (Civ.  Code,  sec.  2309),  while  authority  to  execute 
a  note  may  be  oral.  (1  Daniel  on  Negotiable  Instruments, 
sec.  274.)  The  law  touching  the  validation  of  a  promissory 
note  irregularly  issued  by  a  corporation,  and  invalid  in  its 
execution,  is  set  forth  in  PhiUips  v.  Sanger  Lumber  Co,,  130 
Cal.  431,  a  case  in  principle  almost  identical  with  the  one 
under  consideration.  There,  as  here,  the  action  was  upon  a 
promissory  note  invalid  in  its  execution;  there,  as  here,  the 
plaintiff  claimed  a  ratification ;  there,  as  here,  the  corporation 
received  the  benefits  of  the  loan  evidenced  by  the  note ;  there, 
as  here,  with  knowledge,  and  by  long-continued  silence,  ac- 
quiesced in  the  contract,  and  never  attempted  or  offered  to 
rescind ;  and  there,  as  here,  there  is  in  the  answer  of  the  cor- 
poration no  offer  to  restore  the  consideration.  This  court, 
in  holding  that  the  corporation  was  bound  by  its  specific 
contract  under  the  doctrine  of  ratification,  said:  **Nor  will 
the  result  be  changed  if  we  assume  that  there  was  no  author- 
ity originally  for  the  execution  of  the  note.  An  agency  may 
be  created  by  subsequent  ratification,  as  well  ad  by  precedent 
authority  (Civ.  Code,  sec.  2307) ;  and  where  an  oral  authori- 
zation would  suffice  for  conferring  an  agency,  it  will  be  rati- 
fied by  accepting  or  retaining  the  benefit  of  the  act  with 
notice  thereof.  (Civ.  Code,  sec.  2310.)  The  case  here  comes 
clearly  within  these  provisions.  Oral  authority  is  sufficient 
to  create  an  agent  to  execute  a  note  or  notes  (1  Daniel  on 
Negotiable  Instruments,  sec.  274) ;  and  this  is  equally  true 
in  the  case  of  corporations  as  of  natural  persons.  (Water- 
man on  Corporations,  sec.  30  j  Oreig  v.  Riordan,  99  Cal.  322; 
Crowley  v.  Oenesee  Co,,  55  Cal.  273.)  The  transaction  in  this 
case  was  fully  entered  in  the  books  of  the  defendant,  and  no- 
tice thus  imparted  to  it.  (1  Waterman  on  Corporations,  480; 
Holden  v.  Hoyt,  134  Mass.  184.)  After  such  notice  it  re- 
tained the  consideration  of  the  transaction,  and  thus  accepted 
its  benefits.  It  must  therefore  be  held  to  have  ratified  the 
transaction." 

This  language,  mutatis  mutandis,  is  directly  applicable 
to  the  case  at  bar.  It  would,  perhaps,  be  more  technically 
accurate  to  say  that  an  estoppel  in  pais  was  raised  by  the 
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conduct  of  the  corporation  against  the  enforcement  of  the 
note,  rather  than  that  it  had  formally  ratified  it.  (.Blood  v. 
La  Serena  L.  and  W.  Co.,  113  Cal.  221.)  But  as  the  legal 
effect  is  the  same,  it  can  here  matter  but  little  by  what  name 
it  be  called. 

Except  for  this  ratification  or  for  this  estoppel,  it  is  un- 
questionably true  that  plaintiff  could  not  enforce  the  contract 
evidenced  by  the  promissory  note,  since  it  would  in  no  sense 
have  been  the  contract  of  the  corporation.  And  in  such  cases, 
as  the  authorities  all  hold,  the  recovery  of  the  plaintiff  must 
be,  not  on  the  express  contract,  which  is  invalid  or  void,  but 
for  money  had  and  received,  quantum  meruit,  quantum  vale- 
bat,  or  indebitattLs  assumpsit,  as  the  facts  may  warrant.  But 
here  the  cause  of  action  is  directly  upon  the  promissory  note 
originally  invalid,  but  made  valid  by  the  conduct  of  the  cor- 
poration. Such  an  action  is  itself  sustainable  under  all  of  the 
authorities  dealing  with  like  facts.  We  have  already  cited 
PhiUips  V.  Sanger  Lumber  Co.  as  being  directly  in  point. 
There  may  be  added  from  our  own  state,  UnderhiU  v.  Santa 
Barbara,  93  Cal.  306;  San  Diego  v.  Pacific  Beach  Co.,  112  Cal. 
61;  Illinois  Trust  etc.  Bank  v.  Pacific  By.  Co.,  117  Cal.  332; 
Oribble  v.  Columbus  Brewing  Co.,  100  Cal.  71 ;  and  Blood  v. 
La  Serena  L.  and  W.  Co.,  113  CaL  221;  and  elsewhere 
reference  may  be  made  to  Bensiek  v.  Thom,as,  66  Fed.  104; 
Witter  V.  Grand  Rapids  Flour  U%a  Co.,  78  Wis.  543;  Hotel 
Co.  V.  Wade,  97  U.  S.  13;  Union  Pacific  By.  Co.  v.  Chicago, 
etc.,  51  Fed.  326. 

It  is  further  contended  that  by  reason  of  plaintiff's  former 
action  to  foreclose  the  mortgage,  and  his  failure  therein,  by 
reason  of  the  decision  against  the  validity  of  the  mortgage, 
he  is  estopped  from  prosecuting  this  action,  and  that  the 
former  judgment  is  a  bar.  It  is  to  be  noticed,  however,  that 
the  decision  itself  in  the  former  case  limits  its  applica- 
bility strictly  to  the  question  of  the  mortgage  lien,  saying: 
''Whether  the  defendant  would  be  estopped  from  contesting 
the  claim  of  the  plaintiff  to  recover  the  moneys  advanced  to  it 
by  him  is  not  here  involved.  The  plaintiff  seeks  by  this  action 
the  sale  of  the  defendant's  property  in  payment  of  the  note 
held  by  him,  but  unless  the  defendant  has  created  a  lien  upon 
the  property,  the  plaintiff  cannot  maintain  the  present  action 
for  compelling  its  sale.''    The  question  there  presented  was 
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one  addressed  to  equity  for  the  foreclosure  of  an  alleged  hen 
created  upon  real  property.  In  an  action  to  foreclose  a  mort- 
gage the  mortgaged  premises  constitute  the  primary  fund  out 
of  which  the  debt  is  to  be  paid^  and  a  personal  judgment  can 
only  follow  after  the  exhaustion  of  the  security.  The  effect 
of  that  decision  is,  that  there  was  not,  and  never  had  been, 
any  security  for  the  promissory  note.  In  the  present  action 
the  plaintiff  seeks  enforcement  of  the  contract  evidenced  by 
a  promissory  note  which  is  not,  and  never  was,  secured. 
That  he  is  entitled  to  prosecute  such  an  action,  even  though 
an  abortive  attempt  was  made  to  give  security,  is  decided  in 
Powell  V.  Patterson,  100  Cal.  236,  where  the  plaintiff  brought 
suit  to  foreclose  a  mortgage  which  was  void.  There  was  pre- 
tended security,  but  in  fact  no  security  at  all,  and  this  court 
held  that  as  tiie  mortgage  sought  to  be  foreclosed  was  void 
and  of  no  effect,  the  plaintiff  was  entitled  to  a  personal  judg- 
ment upon  the  note.  If  in  that  case  it  was  permissible  for  the 
court,  in  an  action  brought  specifically  to  foreclose  a  mort- 
gage, to  declare  the  security  void  and  still  render  a  personal 
jud^n^ient  for  the  amount  of  the  note,  no  reason  can  be  per- 
ceived why  a  plaintiff  in  a  separate  action  at  law  upon  the 
note  alone  should  not  be  entitled  to  his  recovery. 

In  conclusion,  it  may  be  said  that  if  the  ruling  of  the  court 
in  refusing  to  strike  out  certain  parts  of  plaintiff's  complaint 
was  technically  erroneous,  it  worked  no  possible  injury  to  the 
defendant.  The  evidence  was  sufficient  to  establish  knowl- 
edge and  acquiescence  upon  the  part  of  the  corporation  and 
its  members. 

The  judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[Sac.  No.  1033.    In  Bank.— December  11,  1903.] 

BANK  OF  YOLO,  Respondent,  v.  THE  SPERBY  FLOUB 
COMPANY,  Appellant. 

Action  kOAissT  OoRPoaATioN—VENUB— Place  of  PraroKMANCS  of  Ooh- 
TRACT. — A  plaintiff  suing  a  corporation  upon  a  contract  lias  a  right 
to  commence  tlie  action  in  the  coontj  where  the  contract  was  made, 
or  where  it  was  to  be  performed.  The  contract  is  deemed  to  have 
been  made  in  the  county  where  the  offer  of  one  party  was  accepted 
by  the  other;  and  the  place  of  performance,  where  none  is  expressly 
named,  of  a  contract  of  the  corporation  to  repay  money  advanced 
to  it  by  the  plaintiff  bank,  is  at  the  bank  where  it  can  be  found. 

Id. — General  Buli  as  to  Place  of  Pebfobmanoe.— In  a  suit  upon  the 
contract  of  a  corporation  where  no  place  of  performance  is  expressly 
stipulated,  it  ought  to  be  held  performable  in  the  place  where  the 
circumstances,  viewed  in  the  light  of  pertinent  code  provisions,  in- 
dicate that  the  parties  expected  or  intended  it  to  be  performed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Yolo 
County  refusing  to  change  tho  place  of  trial  of  the  action. 
E.  E.  Gaddis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qoodfellow  &  Eells,  for  Appellant 

E.  R.  Bush,  for  Respondent 

BEATTY,  C.  J.— The  defendant  is  a  California  corpora- 
tion,  ha\dng  its  principal  place  of  business  in  San  Francisco. 
This  action  was  commenced  in  the  superior  court  of  Yolo 
County,  to  recover  money  alleged  to  have  been  advanced  to 
the  defendant  at  its  request  and  upon  its  promise  to  repay 
the  same  on  demand.  The  defendant  at  the  time  of  appear- 
ing in  the  action  demanded  a  change  of  the  place  of  trial  to 
the  city  and  county  of  San  Francisco,  upon  the  ground  that 
it  had  not  been  sued  in  the  proper  county.  The  motion,  sub- 
sequently made  in  pursuance  of  this  demand,  was  overruled, 
and  this  is  an  appeal  from  that  order. 

The  plaintiff  had  a  right  to  commence  the  action  in  the 
oounty  where  the  contract  was  made  or  where  it  was  to  be 
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performed.  (Const.,  art.  XII,  sec.  16.)  But  appellant  con- 
tends that  the  evidence  upon  which  its  motion  was  submitted 
dearly  showed  that  the  contract,  if  any  contract  was  ever 
made,  was  neither  made  in  Yolo  County  nor  to  be  performed 
there.  What  the  evidence  does  show  is,  that  the  cashier  of 
plaintiflE  at  Woodland,  in  Yolo  County,  called  up  the  agent  of 
defendant  at  Sacramento  by  telephone,  and  in  effect  offered 
to  advance  a  certain  sum  of  money  to  the  purchaser  of  a  lot  of 
wheat  (said  to  have  been  purchased  for  account  of  defendant) 
if  defendant  would  agree  to  honor  his  draft  for  fourteen  hun- 
dred dollars.  To  this  proposition  the  agent  of  defendant 
answered  by  telephone  that  they  would  honor  the  draft.  The 
plaintiff  then  advanced  to  the  purchaser  of  the  wheat  the 
money  which  it  seeks  in  this  action  to  recover,  and  drew  upon 
defendant  for  the  fourteen  hundred  dollars,  which  draft  was 
duly  honored. 

The  question  we  have  here  to  decide  is  not  whether  the  evi- 
dence upon  which  the  motion  was  submitted  was  sufficient  to 
establish  an  agreement  to  repay  to  the  bank  the  money  ad- 
vanced to  the  purchaser  of  the  wheat.  That  is  an  issue  which 
must  await  the  trial  of  the  cause.  We  have  only  to  determine 
whether  the  contract  alleged,  if  made  at  all,  was  made  in  Yolo 
County,  or,  if  not  made  there,  was  to  be  performed  there. 

We  are  inclined  to  hold,  upon  the  facts  stated,  that  in  legal 
contemplation  the  contract  was  made  in  Sacramento  County. 
A  contract  is  supposed  to  be  made  at  some  place,  and  the 
place  where  it  becomes  complete  is  the  place  where  it  is  made. 
If  a  contract  is  made  by  exchange  of  letters  or  telegrams,  it 
is  held  to  have  been  made  at  the  place  where  the  letter  is 
mailed,  or  telegram  filed,  containing  an  unconditional  accept- 
ance by  one  party  of  the  offer  of  the  other.  If  the  communi- 
cations are  oral,  either  with  or  without  the  telephone,  between 
parties  on  opposite  sides  of  a  county  line,  the  same  principle 
would  seem  to  require  that  the  contract  should  be  deemed  to 
hhve  been  made  in  the  county  where  the  offer  of  one  is  ac- 
cepted by  the  other — ^in  this  case  in  Sacramento. 

But  if  the  contract  was  to  be  performed  in  Yolo  County,  the 
action  was  rightly  commenced  there,  wherever  it  was  made, 
and  we  think  the  place  of  performance  was  in  Yolo  County. 
The   plaintiff  is  a  banking   corporation  doing  business  at 
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Woodland,  the  county-seat  of  Yolo,  and  a  promise  to  re- 
pay money  advanced  by  it — ^no  other  place  of  payment  being 
stipulated — ^must  be  deemed  a  promise  to  pay  at  its  bank,  the 
only  place  where  it  can  be  found.  This,  we  think,  is  a  reason- 
able deduction  from  the  provisions  of  the  Civil  Code  (sees. 
1488,  1489),  in  regard  to  the  place  where  an  oflfer  of  perform- 
ance may  be  made;  a  conclusion  not  affected  by  the  decisions 
construing  the  attachment  law,  in  which  it  is  held  that  a  con- 
tract for  the  direct  payment  of  money  is  not  *' payable  in 
this  state''  within  the  meaning  of  that  law,  unless  made  so 
payable  in  express  terms.  (See  Eek  v.  Hoffman,  55  Cal.  501 ; 
Dulion  V,  Shaton,  3  Cal.  207.) 

In  a  suit  upon  the  contract  of  a  corporation,  where  no 
place  of  performance  is  expressly  stipulated,  it  ought  to  be 
held  performable  in  the  place  where  the  circumstances,  viewed 
in  the  light  of  pertinent  code  provisions,  indicate  that  the 
parties  expected  or  intended  it  to  be  performed. 

Upon  these  considerations,  we  think  the  order  of  the  su- 
perior court  should  be  aflSrmed,  and  it  is  so  ordered. 

McParland,  J.,  AngeUotti,  J.,  Van  Dyke,  J.,  Shaw,  J^  and 
Lorigan,  J.,  concurred. 


[L.  A.  No.  1149.    Department  One.— December  18,  1903.] 

In  the  Matter  of  the  Application  of  E.  J.  CARTER  for  Writ 
of  Certiorari. 

PuBUC  Omcx— Absence  of  Pbopebtt  Right — Poblxo  Aokkct — ^TRmi- 
NATION  BT  SovEBBiGN  PowKB. — The  right  to  hold  a  public  offiee 
18  not  a  species  of  property  protected  by  the  proyisions  of  the  eon- 
Btitntion  of  the  United  States  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law.  A  public  office  is  a  mere  pub- 
lic agency,  which  may  be  terminated  by  the  sovereign  power  which 
created  it,  and  the  incumbent  has  no  private  property  in  the  office 
which  the  sovereign  power  must  respect.  In  a  eontroveraj  aa  to 
the  right  of  removal  therefrom. 

Cd. — Conditions  or  Incuhbknoy  and  Removal. — In  creating  an  office 
the  government  can  impose  such  limitations  and  conditions  with  in- 
spect to  its  duration  and  termination  as  may  be  deemed  beaty  and 
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the  incumbent  takes  the  offiee  eubjeet  to  the  eonditions  which  ac- 
company it.  It  may  always  be  tenninated  in  such  manner  and 
by  such  means  as  are  prescribed  by  the  law  which  created  it, 
whether  it  proyides  for  a  removal  for  cause,  upon  notice,  hearing, 
and  a  judicial  proceeding,  or  summarily  and  without  a  hearing. 
Ii>. — Test  or  Bight  to  Judicial  Inquibt. — The  incumbent  of  an  office 
has  no  constitutional  right  to  a  judicial  inquiry  and  decision  upon 
removal;  and  if  he  is  removed  in  strict  accordance  with  the  law, 
it  is  no  objection  to  the  validity  of  the  removal  that  it  was  done 
without  notice  or  inyestigation,  if  the  law  does  not  require  it.  The 
question  whether  the  proceeding  for  removal  is  judicial  in  character 
depends  on  whether  or  not  the  proceeding  prescribed  by  the  law  is 
or  is  not  of  that  description. 

Id.— Bbmoval  bt  Mayor  umdb  Chabtkb  "Fob  Causb''— Subsiquxmt 
NoncB — ^BncoTAL  hot  Judicial — Cebtiorabl — Under  a  city  char- 
ter giving  to  the  mayor  a  power  of  appointment,  and  a  power  to 
remove  "for  cause"  any  person  holding  office  by  his  nomination 
or  appointment,  and  requiring  a  subsequent  written  notice  thereof, 
stating  the  cause  to  the  person  removed,  and  immediate  notice  to 
the  council  of  his  action  and  the  reasons  therefor,  the  exercise  of 
the  power  of  removal  so  given  does  not  iuTolve  judicial  functions, 
and  the  propriety  of  the  removal  cannot  be  reviewed  upon  certio- 
rari. 

ID^— Efrct  or  IicFBOFEK  Bbhoyal— Othxb  Bemedies— Nugatory  Act. 
— ^If  there  is  an  unlawful  attempt  to  exercise  the  power  of  re- 
moval, other  equally  efficient  remedies  are  available  to  the  officer. 
The  prescribed  mode  must  be  pursued,  or  the  act  will  be  nugatory. 
If  no  cause  is  assigned,  or  no  notice  given,  or  if  the  cause  is,  in 
law,  no  cause,  the  attempt  to  remove  will  be  ineffectual,  and  may 
be  ignored  by  those  interested. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    N.  H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stearns  &  Sweet,  for  Appellant. 

J.  Wade  McDonald,  J.  S.  Callen,  and  A.  Euef,  for  Re- 
spondent. 

SHAW,  J. — ^This  is  an  appeal  by  the  petitioner  from  a 
judgment  of  the  superior  court  of  San  Diego  County  in  favor 
of  the  respondent.  The  proceeding  was  in  certiorari,  to  re- 
view the  order  of  the  respondent,  Frank  P.  Prary,  as  mayor 
of  the  city  of  San  Diego,  removing  the  petitioner  from  the 
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office  of  fire  commissioner  of  the  city.  By  the  terms  of  the 
charter  the  fire  commissioner  is  appointed  by  the  mayor,  sub 
ject  to  confirmation  by  the  board  of  delegates,  and  holdr 
office  for  the  term  of  four  years.  (Stats.  1889,  p.  720.)  The 
mayor  is  given  power  to  remove  for  cause  any  person  holding 
office  by  his  nomination  or  appointment  (Stats.  1889,  p. 
661.) 

The  respondent  makes  the  preliminary  objection  that  in 
making  the  order  of  removal  the  mayor  was  not  exercising 
judicial  functions,  but  was  acting  in  his  executive  capacity, 
and  hence  that  his  action  cannot  be  reviewed  on  certiorariy 
which  lies  only  to  review  the  proceedings  of  a  tribunal,  board, 
or  officer  exercising  judicial  functions.  (Code  Civ.  Proc,  sec 
1068.) 

The  authorities  on  the  question  whether  or  not  the  removal 
of  a  public  officer  for  cause  necessarily  involves  the  exercise 
of  judicial  functions  are  very  conflicting.  Numerous  de- 
cisions can  be  found  on  each  side  of  the  question.  In  Mechem 
on  Public  Offices  (sec.  454)  it  is  said:  ''Where  the  appoint- 
ment or  election  is  made  for  a  definite  term,  or  during  good 
behavior,  and  the  removal  is  to  be  for  cause,  it  is  now  clearly 
established  by  the  great  weight  of  authority  that  the  power  of 
removal  cannot,  except  by  clear  statutory  authority,  be  exer- 
cised without  notice  and  hearing";  and  the  authorities  are 
practically  uniform  that,  where  such  notice  and  hearing  is 
necessary  to  the  lawful  exercise  of  the  power,  the  proceeding 
is  judicial  or  quasi-judicial  in  character. 

An  examination  of  the  decisions  on  this  side  of  the  question 
shows  that  in  the  great  majority  of  the  decided  cases  the 
power  of  removal  could  be  exercised  under  the  law  in  force 
only  by  a  proceeding  which  involved  a  notice  to  the  officer  and 
the  hearing  of  a  charge  as  a  condition  precedent.  There  are 
some  cases,  however,  holding  that  where  the  statute  prescribes 
no  preliminary  proceeding,  but  authorizes  a  removal  "for 
cause,"  there  must  be  a  notice  and  hearing,  and  that  in  such 
cases  the  proceeding  is  judicial.  {State  v.  Donovan,  89  Me. 
451 ;  Andrews  v.  Board,  94  Me.  76 ;  State  v.  Walhridge,  119 
Mo.  383;^  McGregor  v.  Supervisors,  37  Mich,  389;  Merrick 
V.  Board,  41  Mich.  630;  Hayden  v.  Memphis,  100  Tenn.  582; 
State  V.  Council,  53  Minn.  242;*  Markley  v.  Cape  May,  55 
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N.  J.  L.  105.)  The  basis  of  these  decisions,  sometimes  ex- 
pressly stated,  but  always  apparently  assumed,  is,  that  the 
right  to  hold  public  office  is  a  species  of  property  which  is 
protected  by  the  provisions  of  the  United  States  constitution 
declaring  that  no  person  shall  be  deprived  of  property  with- 
out due  process  of  law,  and  that  no  law  shall  be  passed  im- 
pairing the  obligation  of  contracts.  This  proposition  is  as- 
sumed without  argument.  There  is  no  doubt  that  it  is  er- 
roneous. A  public  office  is  a  mere  public  agency  created  by 
the  people  for  the  purpose  of  the  administration  of  the  neces- 
sary functions  of  organized  society,  and  the  agency  may  at 
any  time  be  terminated  by  the  power  which  created  it.  As 
between  the  office-holder  and  individuals  in  their  private 
capacity,  and  perhaps  as  against  any  authority  except  the 
sovereign  power  itself  acting  in  pursuance  of  a  power  of 
removal  expressly  reserved  or  necessarily  implied  from  the 
nature  of  the  office,  the  officer  is  entitled  to  the  full  protection 
of  the  law  in  his  right  to  hold  the  office  practically  to  the  same 
extent  as  if  it  were  private  property.  But  here  we  have  a 
controversy  between  the  office-holder  and  that  functionary  of 
sovereignty  who  is  invested  with  the  power  of  removal,  and 
the  question  is  whether  or  not  the  officer  has  a  right  to  the 
office  which  the  sovereign  power  which  conferred  it  must  re- 
spect as  private  property.  The  authorities  are  uniform  that 
in  such  a  controversy  the  office  has  not  the  characteristics  of 
property.  (Throop  on  Officers,  sees.  345,  346,  subds.  17,  18, 
19 ;  Connor  v.  Mayor,  5  N.  Y.  296 ;  S.  C,  2  Sand.  369 ;  Nichols 
v.  McLean,  101  N.  Y.  533  ;i  Hoboken  v.  Gear,  27  N.  J.  L.  273; 
Kenny  v.  Hudspeth,  59  N.  J.  L.  322;  State  v.  Council,  53 
Minn.  242 ;«  Donahue  v.  County  of  WUl,  100  lU.  94.)  In  the 
case  last  cited  the  court  says:  **It  is  impossible  to  conceive 
how,  under  our  form  of  government,  a  person  can  own  or  have 
title  to  a  governmental  office.  Officers  are  created  for  the  ad- 
ministration of  public  affairs.  When  a  person  is  inducted 
into  an  office,  he  thereby  becomes  empowered  to  exercise  its 
powers  and  perform  its  duties,  not  for  his,  but  for  the  public 
benefit.  It  would  be  a  misnomer  and  a  perversion  of  terms 
to  say  that  an  incumbent  owned  an  office,  or  had  any  title  to 
it  .  .  .  The  officer  does  not  own  the  title  to  the  office  in 
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the  manner  that  men  own  property;  but  by  his  oommission  or 
induction  into  office  he  acquires  the  legal  right  to  exereiae  its 
functions  until  the  end  of  his  term,  or  until  his  resignation, 
removal,  or  its  forfeiture." 

It  logically  follows  from  these  principles  that  in  creating 
an  office  the  government  can  impose  such  limitations  and  con- 
ditions with  respect  to  its  duration  and  termination  as  may  be 
deemed  best,  and  that  in  such  a  case  the  incumbent  takes  the 
office  subject  to  the  conditions  which  accompany  it.  It  may 
always  be  terminated  in  such  manner  and  by  such  means  as 
are  prescribed  by  the  law  which  created  it  The  law  may 
provide  that  a  removal  can  be  made  only  for  cause,  and  after 
a  notice,  hearing,  and  decision,  which  shall  have  all  the  attri- 
butes of  a  judicial  proceeding,  or  it  may  provide  that  it  shall 
be  made  only  for  cause,  but  summarily  and  without  a  hearing. 
In  either  case  the  officer  takes  with  knowledge  of  the  con- 
dition; and  if  he  is  removed  in  strict  accordance  with  the 
law  it  is  no  objection  to  the  validity  of  the  removal  to  say 
that  it  was  done  without  notice  or  investigation,  where  the  law 
does  not  require  it.  He  has  no  constitutional  right  to  a  judi- 
cial inquiry  and  decision.  The  question  whether  the  proceed- 
ing is  judicial  in  character,  therefore,  depends  on  whether  or 
not  the  proceeding  prescribed  by  the  law  is  or  is  not  of  that 
description. 

In  the  present  case  the  power  of  removal  is  given  by  the 
following  section  of  the  charter : — 

''The  mayor  shall  appoint  all  officers  whose  election  or 
appointment  is  not  otherwise  specially  provided  for  in  this 
charter  or  by  law.  He  shall  have  power  to  remove,  for 
cause,  any  person  holding  office  by  his  nomination  or  appoint- 
ment; and  in  case  of  such  removal  shall  give  written  notice 
thereof,  stating  the  cause,  to  the  person  removed,  and  shall 
immediately  notify  the  common  council  of  his  action  and  the 
reasons  therefor."  (Charter,  art  III,  sec  7;  Stats.  1889^ 
p.  661.) 

We  do  not  wish  to  be  understood  as  expressing  any  opinion 
as  to  the  nature  of  proceedings  for  the  removal  of  officers 
or  public  employees  where  the  law  requires  charges  to  be 
made,  followed  by  a  notice  to  the  officer  and  a  hearing  and 
investigation  as  to  the  charge,  as  a  condition  precedent  to  the 
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removal.  In  the  case  before  us  no  such  proceeding  is  re- 
quired In  Hoboken  v.  Oear,  27  N.  J.  L.,  at  page  286,  the 
court,  speaking  with  reference  to  a  like  power  of  removal 
vested  in  the  common  council,  says:  ''It  is  contended  that  by 
using  the  terms  'for  cause  may  remove,'  the  legislature  in- 
tended  to  erect  the  council  into  a  kind  of  judicial  tribunal, 
which  could  not  get  jurisdiction  of  the  person  without  notice. 
Such  could  not  have  been  their  intent  If  they  had  so  in- 
tended, they  would  probably  have  given  some  more  provisions 
for  its  regulation,  some  provisions  for  serving  notice,  of  com- 
pelling the  attendance  and  swearing  of  witnesses;  they  would, 
at  least,  have  used  the  usual  terms  in  organizing  such  a  tri- 
bunal. The  expression  is  not  'for  cause  shown,'  but  simply 
'for  cause.'  ...  It  could  never  have  been  intended  that  up- 
on every  complaint  the  council  should,  like  the  Senate  of  the 
United  States,  resolve  themselves  into  a  high  court  of  im- 
peachment, to  try  whether  or  not  a  poundkeeper  or  a  night 
scavenger  had  been  guilty  of  malversation  in  office."  The 
language  of  the  section  above  quoted  not  only  fails  to  require 
any  hearing  or  proceeding,  but  also  strongly  implies  that  the 
removal  shall  be  summary,  and  without  any  antecedent  pro- 
ceeding. It  requires  that  the  mayor  shall  give  to  the  officer 
removed  a  written  notice  thereof,  stating  the  cause,  and  that 
a  similar  notice  shall  be  given  to  the  council.  If  a  previous 
notice  was  necessary,  and  a  hearing  of  the  charges  was  re- 
quired, before  a  removal  could  be  made,  it  would  be  absurd  to 
require  a  subsequent  notice  to  the  same  effect  We  are  of 
the  opinion  that  it  was  intended  that  there  should  be  no  pre- 
vious notice  or  hearing.  The  notice  to  be  given  afterwards  is 
not  for  the  purpose  of  enabling  the  officer  in  question  to 
make  a  defense  or  offer  evidence  relating  to  the  cause,  but 
merely  for  the  purpose  of  informing  him  thereof,  and  of 
making  the  same  a  matter  of  record.  We  are  not  inclined  to 
hold  that  a  power  to  remove  without  notice  or  hearing  is  a 
judicial  function,  particularly  where  the  effect  would  be  that 
this  court,  and  the  superior  courts  generally  throughout  the 
state,  would  be  called  upon  practically  to  superintend  the  ad- 
ministration of  the  executive  department  in  matters  which 
often  require  the  summary  exercise  of  power  without  the  de- 
lays of  legal  proceedings.  Where  no  further  proceedings 
are  prescribed  in  the  statute  giving  jwwer  of  removal  than 
CXLL  OU.— 21 
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Buch  aa  are  embraced  in  the  section  in  question,  it  should  not 
be  held  to  constitute  an  exercise  of  judicial  functions,  but 
rather  an  act  of  the  executive  department  of  the  state. 

'*A11  political,  legislative,  and  ministerial  boards  and  oflS- 
cers  are  constantly,  and  indeed  perpetually,  called  upon  to 
make  decisions  affecting  the  conduct  of  matters  intrusted  to 
them.  They  exercise  their  judgments  in  so  doing,  and  they 
determine  the  existence  or  non-existence  of  facts.  .  .  .  Such 
decisions,  however,  are  not  judgments  pronounced  by  a  judi- 
cial tribunal."  {Frasher  v.  Rader,  124  Cal.  134.)  The  fol- 
lowing cases  hold  that  the  power  to  remove  an  officer  for 
cause  is  not  judicial  in  character :  Donahue  v.  County  of  WQl, 
100  111.  94;  Connor  v.  Mayor,  5  N.  Y.  285;  State  v.  Hawkins, 
44  Ohio  St.  98 ;  Dongan  v.  District  Court,  6  Colo.  534 ;  Dakota 
V.  Cox,  6  Dak.  510;  Trimble  v.  People,  19  Colo.  196;*  WOson 
V.  People,  90  111.  204;  People  v.  Higgins,  15  111.  110;  State 
V.  Johnson,  30  Pla.  433;  Heffran  v.  Hutchins,  160  HI.  554;* 
and  see  Clay  v.  Stuart,  74  Mich,  411.* 

If  there  is  an  unlawful  attempt  to  exercise  such  power, 
other  equally  efficient  remedies  are  available  to  the  officer. 
The  prescribed  mode  must  be  strictly  pursued  or  the  act  wiU 
be  nugatory.  If  no  cause  is  assigned,  or  no  notice  given,  or 
if  the  cause  is,  in  law,  no  cause,  the  attempt  to  remove  will 
be  ineffectual,  and  may  be  ignored  by  those  interested. 

The  case  of  People  v.  Supervisors,  10  Cal.  844,  is  cited  as 
holding  that  proceedings  to  remove  an  officer  are  necessarily 
judicial  in  character.  That  case  is  clearly  distinguishable 
from  the  one  at  bar.  At  that  time  an  act  of  the  legislature 
provided,  as  section  964  of  the  Political  Code  now  provides, 
that  the  officer  required  to  approve  official  bonds  could,  upon 
subsequent  information  as  to  the  insufficiency  thereof,  require 
a  new  bond  to  be  given,  and  for  a  failure  to  comply  with  such 
requirement  could  cite  the  officer  to  appear  at  a  time  specified 
and  show  cause  why  he  should  not  be  removed,  and  u]x>n 
such  hearing  could  remove  the  officer  if  the  new  bond  was  not 
given  as  required  after  the  hearing.  The  power  to  entertain 
these  proceedings  was  lodged  in  the  county  judge.  The  county 
board  of  supervisors  attempted  to  exercise  the  power,  although 
the  law  did  not  give  it  to  them.    The  court  held  that  the 
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proceeding  was  quasi-judicial  in  nature,  and  that,  as  the 
supervisors  had  attempted  to  exercise  the  power  in  the  ab« 
sence  of  any  authority,  it  was  clearly  an  attempt  to  exercise 
judicial  power  which  they  did  not  possess.  The  distinction 
between  that  case  and  this  is,  that  in  that  case  the  express 
provisions  of  the  law  had  prescribed  a  proceeding  which  had 
all  the  attributes  of  a  judicial  proceeding,  and  therefore  it 
was  declared  to  involve  the  exercise  of  judicial  functions. 
In  the  case  at  bar,  as  we  have  seen,  there  is  no  such  express 
provision,  and  the  proceeding  which  is  required  cannot  be 
declared  to  be  an  exercise  of  judicial  functions.  It  follows 
from  these  considerations  that  the  mayor  was  not  exercising 
judicial  functions  in  making  the  removal  complained  of,  and 
hence  that  a  writ  of  certiorari  will  not  lie.  This,  as  we  under- 
stand it,  was  the  conclusion  of  the  court  below,  and  we  en- 
tirely agree  with  that  conclusion. 
The  judgment  appealed  from  is  aflbmed. 

Angellottiy  J.,  and  Van  Dyke,  J.,  concurred. 


[Grim.  No.  1005.    In  Bank.— Deeamber  18,  1908.] 
THE  PEOPLE,  Respondent,  v.  LEUNG  OCK,  Appellant 

Cbiicinal  Law— Mtjbdxb— SOiT-DiRNSS— Bvzdinob — ^Possxssion  of 
MoKKT^ — Upon  a  prosecution  for  murder,  where  the  defendant 
■ought  to  justify  the  kiUing  upon  a  plea  of  self-defense,  and  the 
proeeeution  sought  to  show  that  the  deeeased  had  money  in  his 
cabin,  and  that  defendant  was  in  funds  inunediately  thereafter, 
and  the  defendant  testified  that  the  deceased  had  made  a  demand 
upon  him  for  mon^,  evidence  is  admissible  to  show  that  the  de- 
fendant had  used  part  of  a  Chinese  company's  money,  as  pertinent 
in  the  establishment  of  those  matters;  and  it  was  neither  the  intent 
nor  the  effect 'of  such  evidence  to  hold  the  defendant  before  the 
jury  as  an  embezzler. 

Id. — Tempxramxnt  and  Deheanor  or  Defendant. — Where  it  appears 
that  the  defendant  visited  the  witness,  it  was  proper  to  ask  the 
witness  as  to  his  actual  knowledge  of  the  temperament  of  the  de- 
fendant,— ^If  Jovial,  pleasant,  talkative,  or  otherwise,— where  it  was 
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proposed  to  follow  the  qaestion  bj  showing  that  hia  demeanor  niKva 
the  viait  he  made  after  the  homieide  was  different  from  that  usoal 
to  him. 

Ld.>-EZPLANATIOM     of     EVIDENOl    AT    PbEUIONA&T    BZAMIKATION.— An 

objection  that  the  court  erred  in  refusing  to  allow  the  defendant 
to  explain  his  reasons  for  giving  different  testimony  at  the  pre- 
liminary examination  from  that  given  upon  the  trial  was  not  ten- 
able, where  the  court  merely  sustained  a  proper  objection  as  to 
whether  he  gave  correct  testimony  at  that  other  hearing,  in  advance 
of  any  testimony  given  by  him  at  the  trial,  but  he  was  anbae- 
quently  allowed  to  explain  and  did  explain  fully  that  his  testimony 
at  the  preliminary  hearing  was  false,  and  that  he  testified  falsely 
through  fear. 

Id. — Objection  to  PaiUMiNABY  Examination — ^Pubposs  or  Pbbsenci 
or  iNTEBPRETsa. — ^An  objection  that  there  had  been  no  valid  pre- 
liminary examination,  and  that  the  interpreter  thereat  waa  in  court 
for  the  express  purpose  of  prosecuting  the  defendant,  was  properly 
overruled,  where,  so  far  as  the  record  discloses,  there  was  a  valid 
preliminary  examination,  and  defendant  admitted  that  he  was  in- 
formed thereat  as  to  his  right  to  counsel,  and  to  have  witnesses  sub- 
poenaed and  examined  in  his  behalf,  and,  so  far  as  the  record  dia- 
doses,  the  interpreter  was  not  present  in  court  for  the  purpose  stated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County  and  from  an  order  denying  a  new  triaL  J. 
S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  D.  Fairchild,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  E.  B.  Power,  Deputy 
Attorney-General,  for  Respondent 

HENSHAW,  J.— The  defendant  was  informed  against  for 
the  murder  of  one  Wing  Ga  in  the  county  of  Siskiyou,  was 
tried  and  convicted  of  murder  in  the  first  d^n^ee,  and  the 
death  penalty  was  imposed.  He  appeals  from  the  judgment 
and  from  the  order  denying  him  a  new  trial.  .  The  points  pre- 
sented upon  appeal  are  briefly  stated  by  his  counsel  without 
argument  and  without  citation  of  authority.  They  have, 
however,  one  and  all,  been  carefully  examined,  and  the  con- 
elusion  has  been  reached  that  they  are  without  merit 
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1.  It  is  asserted  that  the  court  erred  is  allowing  Chong 
Chung  to  testify  as  to  the  defendant  having  used  part  of  a 
Chinese  company's  money,  and  it  is  said  that  this  testimony 
had  a  tendency  to  hold  the  defendant  before  the  jury  as  an 
embezzler.  Such,  however,  was  neither  the  intent  nor  the 
effect  of  the  evidence.  The  defendant  admitted  the  killing, 
but  sought  to  justify  upon  the  plea  of  self-defense.  From 
his  own  evidence  it  appears  that  the  deceased  had  made  a 
demand  upon  him  for  money.  It  was  further  sought  to  be 
shown  by  the  prosecution  that  the  deceased  had  money  in  his 
cabin ;  that  the  defendant  was  penniless  before  the  homicide, 
and  was  in  funds  immediately  thereafter.  In  the  establish- 
ment of  these  matters  the  question  was  pertinent. 

2.  It  is  alleged  that  the  court  ''erred  in  allowing  Wong 
Chu  Quan  to  testify  as  to  his  conclusions  as  to  the  kind  of 
a  man  defendant  was. ' '  Here  a  citation  is  given  to  folio  268. 
No  such  evidence  is  found  at  this  folio.  Elsewhere  in  the 
record  it  appears  that  the  defendant  visited  the  witness,  and 
the  latter  was  asked  as  to  the  temperament  of  the  defendant 
— if  jovial,  pleasant,  talkative,  or  otherwise.  It  was  ex- 
plained that  the  question  went  only  to  the  witness's  actual 
knowledge  in  this  regard,  and  that  it  was  proposed  to  follow 
this  question  by  showing  that  his  demeanor  upon  the  visit  he 
made  after  the  homicide  was  different  from  that  usual  to 
him.     The  question  was  pertinent  and  permissible. 

3.  Again  it  is  asserted  that  the  court  erred  in  refusing  to 
allow  the  defendant  to  explain  his  reasons  for  giving  different 
testimony  at  the  preliminary  examination  from  what  he 
gave  upon  the  trial  of  the  case.  To  this  the  answer  is,  that 
a  question  was  asked  of  the  defendant  at  the  outset  of  his  ex- 
amination as  follows:  *'Did  you  give  correct  testimony  at  that 
other  hearing?"  The  objection  was  sustained  to  this,  the 
court  stating  that  it  sustained  the  objection  for  the  time  be- 
ing. The  ruling  was  manifestly  proper,  as  at  that  point  in 
the  proceedings  it  did  not  appear  what  testimony  the  defend- 
ant was  about  to  give.  Later,  however,  he  was  allowed  to  ex- 
plain, and  did  explain  fully,  that  the  testimony  which  he  gave 
at  the  preliminary  hearing  was  false,  and  he  was  permitted 
further  to  explain  the  reason  why  he  testified  falsely,  stating 
that  he  did  so  through  fear. 
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4.  It  is  said  that  the  conrt  *' erred  in  allowing  the  defendant 
to  testify  as  to  the  discrepancies  between  the  testimony  of 
defendant  at  the  preliminary  examination  and  at  the  trial, 
over  our  objection  that  there  had  been  no  valid  preliminary 
examination,  and  that  the  interpreter  at  said  examination, 
Fong  Loon,  was  here  for  the  express  purpose  of  prosecuting 
the  defendant."  There  is  no  citation  to  the  record  to  sup- 
port any  of  these  statements,  and  we  have  searched  it  in  vain 
for  their  corroboration.  So  far  as  the  record  discloses,  there 
was  a  valid  preliminary  examination ;  so  far  as  the  record  dis- 
closes, Fong  Loon  was  not  present  for  the  express  purpose  of 
prosecuting  the  defendant;  so  far  as  the  preliminary  exam- 
ination is  concerned,  it  appears  from  defendant's  own  state- 
ment that  he  was  informed  as  to  his  right  to  counsel,  and  as 
to  his  right  to  have  witnesses  subpoenaed  and  examined  upon 
his  behalf. 

These  being  all  the  points  presented  for  consideration,  and 
an  independent  examination  of  the  record  disclosing  no  others 
meriting  attention,  the  judgment  and  order  appealed  from  are 
affirmed. 

Lorigan,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Shaw,  J.,  An- 
gellotti,  J.,  and  Beatty,  C.  J.,  concurred. 


[Sae.  No.  987.    Department  T?ro. — ^December  16,  1903.] 

CATHERINE  MANN,  and  ESTHER  DURGAN,  Respond- 
ents,  V.  SUSAN  A.  MANN  et  al..  Appellants;  D,  L. 
MANN,  Intervener. 

Estate  fob  Lite  or  Gbaktor — Oonstbuction  or  Oomtract — Lkass — 
Geakt. — A  contract  between  a  mother  and  her  son,  by  which,  in 
conBideration  of  past  care  and  attention,  and  on  condition  that  the 
son  shall  supply  her  with  necessaries  and  give  her  such  care  as 
her  age  and  condition  may  require,  ''so  far  as  he  is  able  to  do  so,'* 
she  granted  to  him  all  of  her  personal  property,  and  also  aU  of  her 
interest  in  a  homestead  entry,  with  the  right  to  cultivate  or  rcct 
the  same  during  her  life,  and  to  prove  up  as  sole  heir  to  the  laod 
after  her  death,  is  not  a  leaee,  for  want  of  a  certain  rent,  and  for 
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want  of  validity  as  a  lease  of  agrieultnral  land,  but  is  to  be  eon- 
straed  as  making  to  the  son  a  grant  of  a  freehold  estate  for  the 
life  of  the  mother. 
Ibw — Gbant  in  Fkb  bt  Tbnant  k>b  Lifs — ^Txkmination  or  Life  Estatb 
—Grant  bt  Patentkb — Adykbsx  Possession — ^Presowptive  Title. 
— ^Where  the  tenant  for  life,  claiming  to  be  the  absolute  owner  of 
the  homestead  under  the  contract,  granted  an  estate  in  fee  to  one 
of  the  plaintiff S|  under  whom  the  other  plaintiff  claims,  the  posses- 
sion of  the  grantee  of  such  estate,  after  the  termination  of  the  life 
estate,  bj  the  death  of  the  mother,  became  adverse  to  the  grantee 
of  the  mother,  who  had  herself  obtained  a  patent  for  the  home- 
stead and  granted  it  to  the  testator  of  the  defendants,  and  where 
such  adverse  possession  was  accompanied  by  the  payment  of  all 
taxes  upon  the  lands  and  was  continuously  hostile  for  the  stat- 
utory period,  it  ripened  into  a  prescriptive  title,  which  the  law  will 
protect  as  against  the  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County  and  from  an  order  denying  a  new  trial. 
Q.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
F.  W.  Street^  for  Appellants. 
J.  P.  O'Brien,  for  Respondents. 

McPARLAND,  J. — ^This  is  an  action  to  quiet  title  to  cer- 
tain agricultural  lands.  Judgment  went  for  plaintiffs,  and 
from  the  judgment  and  an  order  denying  a  new  trial  defend- 
ants appeal. 

The  plaintiff  Esther  Durgan  claims  an  undivided  half  of 
the  land  in  contest  under  a  conveyance  from  the  plaintiff 
Catherine  Mann,  executed  a  short  time  before  the  commence- 
ment of  this  action,  and  her  right  to  recover  depends  upon 
the  right  of  said  Catherine.  The  court  found  that  plaintiffs 
have  title  to  the  premises  by  prescription,  and  that  "for  more 
than  five  years  before  the  commencement  of  this  action  the 
plaintiff  Catherine  Mann  has  been  in  the  open,  visible,  noto- 
rious, adverse,  hostile,  exclusive,  continuous,  and  uninter- 
rupted possession  of  all  the  lands,  premises,  and  property  de- 
Bcribed  in  the  amended  complaint  herein";  that  during  said 
time  she  has  *' occupied  and  claimed  said  land  and  premises 
aa  of  her  own  sole,  separate,  and  indefeasible  estate,  and  ex* 
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elusive  of  any  other  right  or  interest";  and  that  during  said 
time  she  had  paid  all  taxes  on  the  land.  These  findings  are 
fully  justified  by  the  evidence,  which  shows,  indeed,  that  for 
more  than  twenty  years  continuously  before  the  bringing  of 
the  action  said  plaintiff,  and  her  predecessor,  Daniel  L.  Mann, 
had  held  adverse  possession  of  the  land  under  claim  of  owner-' 
ship,  unless  they  were  estopped  from  asserting  such  adverse 
holding  by  reason  of  an  alleged  relation  of  landlord  and  ten- 
ant 

The  facts  upon  which  this  alleged  estoppel  is  based  are 
these:  On  September  13,  1876,  the  land  here  in  contest  was 
United  States  public  land,  and  one  Sarah  A.  Mann  had  filed 
a  homestead  entry  thereon,  and  on  that  day  she  executed  to 
her  son,  Daniel  L.  Mann,  the  following  instrument:  ''This 
agreement,  made  this  13th  day  of  September,  A.  D.  1876, 
between  Sarah  A.  Mann,  the  party  of  the  first  part,  and 
Daniel  L.  Mann,  the  party  of  the  second  part:  Witnesseth: 
That  for  the  consideration  of  the  care  and  attention  hereto- 
fore given  by  my  son,  the  said  Daniel  L.  Mann,  and  for  the 
further  consideration  hereinafter  set  forth,  the  said  party 
of  the  first  part  hereby  grants  to  the  party  of  the  second 
part,  all  of  her  personal  property,  and  hereby  authorizes  him 
to  take  immediate  possession  thereof;  also  all  of  my  interest 
of,  in  or  to  the  homestead  right  of  the  party  of  the  first  part 
of,  in  or  to  the  land  described  in  the  certificate  of  homestead 
entry.  No.  1903,  of  the  receiver  of  the  U.  S.  land  office  at 
Stockton,  California,  giving  to  my  said  son  the  right  to  culti- 
vate or  rent  the  same  or  any  part  thereof  during  my  lifetime, 
with  full  i)ower  at  my  death  to  prove  up  on  the  same  as  my 
sole  heir  to  said  land,  reserving  herein  the  right  to  occupy 
and  reside  in  the  house  on  said  land  so  long  as  I  may  live. 
This  grant  of  the  right  to  cultivate  and  lease  the  land  during 
my  lifetime  is  given  on  condition  that  my  son  shall  supply 
the  necessaries  of  life  for  me  so  long  as  I  shall  live,  and  give 
me  such  care  as  my  age  and  condition  may  require,  so  far  as 
he  is  able  to  do  so.  In  witness  whereof,"  etc.  Upon  the  ex- 
ecution of  this  instrument,  Daniel  went  into  i>ossession  and 
inclosed  the  land  by  a  fence,  and  held  it  continuously  until 
1890,  undoubtedly  believing  that  the  land  would  be  his  ab- 
solutely after  the  death  of  his  mother,  and  claimed  it  as  his 
own.    On  December  17,  1890,  Daniel,  by  deed,  conveyed  tho 
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land  in  fee  to  his  wife,  Catherine  Mann,  plaintiff  herein,  who, 
as  before  stated,  held  and  claimed  the  same  absolutely  under 
such  deed.  But  Sarah  A.  Mann,  notwithstanding  her  attempt 
by  said  instrument  of  September  13,  1876,  to  give  Daniel  the 
right  to  prove  up  on  the  homestead  and  get  the  government 
title  after  her  death,  herself  made  final  proof  on  the  home- 
stead entry,  and  on  May  20,  1882,  received  a  United  States 
patent,  conveying  said  land  to  her.  Afterwards,  on  October 
12, 1885,  she  executed  a  deed  to  John  F.  Mann,  purporting  to 
convey  him  in  fee  all  of  said  land.  Afterwards,  in  December, 
1894,  John  F.  Mann  died  testate,  and  devised  said  land  to  the 
defendants  in  this  action,  who  claim  under  him.  Afterwards, 
on  October  4,  1892,  Sarah  A.  Mann  died. 

Now,  the  contention  of  appellant  is,  that  under  the  fore- 
going facts  the  relation  of  landlord  and  tenant  continuously 
existed  from  the  date  of  the  instrument  of  September  13, 
1876,  to  the  commencement  of  this  action;  that  such  relation 
existed  between  Daniel  and  his  mother,  Sarah,  and  afterwards 
her  grantee,  John  F.  Mann,  from  1876  to  1890,  when  he 
conveyed  to  the  plaintiff  Catherine;  that  such  relation  ex- 
isted continuously  between  Catherine,  on  the  one  side,  and 
Sarah  A.  Mann  until  her  death,  and  John  F.  Mann  and  his 
devisees,  the  appellants,  on  the  other,  from  the  date  of  the 
deed  to  Catherine  and  her  possession  until  the  commencement 
of  this  action ;  and  that,  therefore,  Daniel  and  Catherine,  who 
are  assumed  to  have  been  tenants,  could  not  assert  any  claim 
to  the  land  adversely  to  the  other  parties  above  named,  who 
are  assumed  to  have  been  the  landlords.  In  our  opinion,  this 
position  is  not  tenable. 

Most  of  the  decisions  touching  the  relation  of  landlord  and 
tenant  deal  with  a  lease  of  the  usual  character, — that  is, 
where  there  has  been  created  an  estate  for  years,  called  the 
**term'*;  and  the  instrument  here  in  question  did  not  create 
an  estate  of  that  character.  It  was  not  a  lease.  It  was  sub- 
stantially a  conveyance  of  a  freehold  estate  for  life,  and  the 
relation  of  the  parties  thereto  was  that  of  grantor  and  grantee 
— ^not  that  of  landlord  and  tenant.  It  is  true  that  where  in  a 
deed  conveying  an  estate  for  life  there  is  an  express  reserva- 
tion of  rent,  with  a  covenant  by  the  grantee  to  pay  it,  the  in- 
strument may  for  some  purposes  be  treated  as  a  lease.  But 
lyy  the  instrument  in  question  here  an  estate  for  life  is  created, 
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in  consideration  of  past  kindness  of  the  grantee  to  the  grantor, 
and  of  the  hazy  and  uncertain  implied  promise  of  the  grantee 
that  during  the  life  of  the  grantor  he  will  supply  the  latter 
with  necessaries,  and,  ''as  far  as  he  is  able  to  do  so,"  will  give 
her  such  care  as  her  "age  and  condition  may  reciuire."  In 
this  promise  there  is  no  such  element  of  certainty  as  is 
necessary  to  constitute  rent,  which  is  an  essential  part  of  a 
lease.  What  effect  a  failure  of  the  grantee  to  comply  with  the 
condition  named  would  have  had  upon  his  estate  is  not  a 
question  involved  in  the  case.  Moreover,  it  is  provided  in 
section  717  of  the  Civil  Code  that  no  lease  of  land  for  agri- 
cultural purposes  for  a  period  of  more  than  ten  years  shall  be 
valid.  The  instrument  in  question,  therefore,  could  have  no 
validity  as  a  lease.  It  was  valid  as  a  conveyance  of  a  freehold 
estate  for  life,  or  it  had  no  validity  whatever;  and  when  the 
life  estate  terminated  by  the  death  of  Sarah  A.  Mann,  the  re- 
mainderman or  reversioner  had  the  immediate  right  to  pos- 
session, which  he  must  have  asserted  within  the  statutory 
period  of  limitations.  The  plaintiff  Catherine,  having  taken 
a  conveyance  in  fee  from  the  tenant  for  life,  was  not  estopped 
from  claiming  adversely  to  respondents,  or  their  testator,  after 
the  termination  of  the  life  estate.  In  Jackson  v.  Harsen, 
7  Cow.  323,^  Woodward,  J.,  speaking  for  the  court,  having 
said  that  so  long  as  the  life  estate  continued  there  could  be  no 
adverse  holding  by  the  tenant  for  life  as  against  the  rever- 
sioner, proceeds  as  follows:  "When  that  ceased,  the  right  of 
entry  accrued.  If,  after  the  termination  of  the  life  estate  the 
reversioner  permits  the  representatives  of  the  tenant  for  life 
to  hold,  claiming  as  their  own,  beyond  the  time  limited  for 
bringing  actions,  the  right  to  recover  is  gone.  I  consider  this 
proposition  as  settled  law."  In  Saunders  v.  Hanes,  44  N.  Y. 
365,  Gray,  C,  says:  "It  may  be  stated  as  a  general  proposi- 
tion that  when  the  tenant  for  life  has  conveyed  his  estate  in 
fee  the  possession  will  become  adverse  from  his  death  (3 
Washburn  on  Real  Property,  30),"  and  repeats  the  language 
used  in  Jackson  v.  Harsen,  above  quoted.  In  Miller  v.  Ewing, 
6  Cush.  34,  Shaw,  C,  J.,  speaking  for  the  court,  says:  "The 
right  of  the  reversioners  accrued  at  the  death  of  the  tenant 
for  life  in  1833,  ...  and  the  statute  of  limitations  begins  to 
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run  from  that  time,"  citing  Tilson  v.  Thompson,  10  Pick.  359. 
In  Oemei  v.  Lynn,  31  Pa.  St,  94,  the  court  says :  **The  statute 
of  limitations  does  not  run  against  parties  in  remainder  until 
after  the  death  of  the  tenant  for  life  who  has  aliened  the 
fee."  In  MiUer  v.  MiUer,  129  111.  630,  the  court,  speaking  of 
a  purchaser  from  the  tenant  for  life,  say:  ''The  possession  of 
the  purchaser  is  not,  and  cannot  be,  during  the  continuance  of 
the  life  estate,  adverse  to  the  remainderman  or  reversioner, 
so  as  to  set  the  statute  of  limitations  running  against  such  re- 
mainderman or  reversioner;  but  after  a  life  estate  falls  in, 
the  possession  will  be  adverse  as  to  a  remainderman  or  re- 
versioner." There  are  many  other  authorities  to  the  same 
I>oint,  but  the  foregoing  are  sufScient  to  be  here  cited.  Our 
conclusion  is,  that  resx)ondents  were  not  estopped  from  as- 
serting the  adverse  possession  found  by  the  trial  court,  and 
that  therefore  the  judgment  was  right.  These  views  are 
determinative  of  the  case,  and  there  are  no  other  phases  of 
the  discussion  of  counsel  which  call  for  special  notice. 
The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred* 


[8.  F.  No.  3643.    Department  One.— December  18,  1903.] 

In  the  Matter  of  the  Estate  of  DRURY  MELONE,  Deceased. 
HENRY  C.  MELONE,  Appellant,  v.  SARAH  B.  ME- 
LONE, Respondent 

ESTATBS  OT    DBCXASXD    PkESONS — ^PbOBATE  07    WiLL — ^PUBLICATION   OF 

Nonci  OF  Heaeing — ^Lboal  '  *  Nbwspapkel  ' ' — The  publication  of  the 
hearing  of  the  notice  of  the  probate  of  a  will  of  a  deceased  person 
Is  regulated  bj  section  1303  of  the  Code  of  Civil  Procedure,  which 
merely  requires  publication  thereof  ''in  a  newspaper  of  the  coun- 
ty"; and  the  Recorder,  a  legal  newspaper  published  in  the  citj  and 
eounty  of  San  Francisco,  is  a  "newspaper  of  the  eountj"  within 
the  meaning  of  that  section. 

ISU — ^AOT  DXFIinNO  "NKWSPAFXB  of  QXNERAL  CmCULATION'' — CONSTITU- 

noNAL  Law — Titub  of  Aot^-Exolusion  ow  Lsoal  Pboobbdings.-* 
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The  title  of  the  act  of  March  26,  1903  (which  adds  eections  4458 
and  4459  to  the  Politieal  Code,  and  providee  for  publieationa  in  a 
"newspaper  of  general  eireulation/ '  and  purports  to  define  that 
phrase),  is  limited  ezclusiyelj  by  its  terms  to  pnbUeations  made 
bj  state  officers,  and  commissioners  and  common  councils,  boards 
of  trustees,  or  supervisors  in  counties,  cities,  cities  and  eounties,  or 
towns;  and  the  act  is  unconstitutional  under  article  IV,  section 
24  of  the  constitution,  in  so  far  as  it  attempts  to  include  any  other 
class  of  publications  in  the  body  of  the  act.  The  act  is  inapplicable 
to  and  excludes  all  publications  made  in  legal  proceedings  in  the 
various  courts  of  this  stata. 

APPEAL  from  an  order  of  the  Superior  Coort  of  the  City 
and  County  of  San  Francisco  admitting  a  will  to  probate. 
J.  V.  Coffey,  Judge. 

The  probate  of  the  will  was  contested  on  the  ground  that 
the  publication  of  the  notice  of  hearing  was  made  in  the  Re- 
corder, a  law  journal  and  daily  newspaper  published  in  the 
city  and  county  of  San  Francisco,  and  was  insufiScient,  on  the 
ground  that  it  was  not  made  in  a  ''newspaper  of  general  cir- 
culation." 

Stanley  Moore,  P.  F.  Dunne,  and  James  H.  Budd,  for  Ap- 
pellant. 

Chickering  &  Qregory,  and  Qarrett  W.  McEnemey,  for  Re- 
spondent. 

SHAW,  J. — This  is  an  appeal  from  an  order  admitting  to 
probate  the  last  will  and  testament  of  Drury  Melone,  deceased. 
The  only  point  made  upon  the  appeal  is,  that  the  notice  of 
the  time  and  place  appointed  for  proving  the  will  was  not 
published  in  a  newspaper  of  general  circulation,  according  to 
the  definition  of  such  newspaper  as  given  in  section  4459  of 
the  Political  Code,  a  section  added  to  that  code  by  the  legisla- 
ture of  1903.  (Stats.  1903,  p.  478.)  Section  1303  of  the 
Code  of  Civil  Procedure  provides,  that  when  the  petition  for 
the  probate  of  a  will  is  filed  the  clerk  of  the  court  must  set 
the  petition  for  hearing  upon  some  day,  and  must  give  notice 
of  the  hearing  "by  publishing  the  same  in  a  newspaper  of  the 
county."  It  is  admitted  that  the  newspaper  in  which  the 
notice  in  question  in  this  case  was  published  was  a  newspaper 
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of  the  ooonty  within  the  meaning  of  this  section,  and  that, 
unless  section  4459  of  the  Political  Code  requires  a  newspaper 
of  a  different  character,  the  publication  was  in  all  respects 
legaL 

We  are  of  the  opinion  that  in  so  far  as  section  4459  of  the 
Political  Code,  purporting  to  define  the  meaning  of  the  phrase 
''newspaper  of  general  circulation,"  appears  to  be  applicable 
to  a  publication  made  in  the  coiirse  of  proceedings  for  the 
probate  of  a  will  it  is  unconstitutional  and  void.  The  title  of 
the  act  of  March  25, 1903,  is  as  follows :  ''An  act  to  add  a  new 
title  to  part  IV  of  an  act  entitled,  'An  act  to  establish  a  Po- 
litical Code,'  approved  March  12, 1872,  to  be  known  as  title  Y, 
regulating  publications  by  state  ofiScers  and  commissioners, 
common  councils,  boards  of  trustees,  or  supervisors,  in  coun- 
ties, cities,  cities  and  counties,  or  towns."  The  title  V  thus 
enacted  consists  of  two  sections  of  the  Political  Code,  num- 
bered respectively  4458  and  4459.  Section  4458  is  a^  follows : 
*' Whenever  any  publication,  or  notice  by  publication,  or  offi- 
cial advertising  is  required  to  be  given  or  made  by  the  provi- 
sions of  this  code,  the  Civil  Code,  the  Code  of  Civil  Procedure, 
the  Penal  Code,  or  by  any  law  of  the  state,  by  any  officer  now 
existing,  or  any  hereafter  to  be  created,  in  tiiis  state,  or  any 
political  subdivision  thereof,  or  by  any  officer  of  a  county, 
city,  city  and  county,  or  town,  such  publication  or  notice  by 
publication,  or  official  advertising,  shall  be  given  or  made  only 
in  a  newspaper  of  general  circulation,  where  such  a  news- 
paper is  published  within  the  jurisdiction  of  said  official." 
The  title  relates  exclusively  to  publications  made  by  state 
officers  and  commissioners,  common  councils,  boards  of  trus- 
tees, or  supervisors,  in  counties,  cities,  cities  and  counties,  or 
towns.  By  the  provisions  of  section  4458,  above  quoted,  an 
attempt  is  made  to  provide  regulations  for  publications  re- 
quired by  either  of  the  codes,  or  by  any  law  of  the  state,  to  be 
made  by  any  officer  now  existing  or  hereafter  created  in  this 
state  or  any  political  subdivision  thereof.  Thus  it  is  at- 
tempted to  include  in  the  body  of  the  act  a  large  class  of  pub- 
lications which  are  not  mentioned  or  referred  to  in  the  title. 
We  are  not  disposed  to  be  critical  of  the  sufficiency  of  the 
title  of  an  act  where  general  terms  are  employed  which  are 
susceptible  of  subdivision  into  a  large  number  of  subordinate 
parts.    But  where  the  legislature  sees  fit,  after  employing  gen- 
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eral  terms,  to  go  further  in  the  title  and  point  out  specifically 
the  precise  parts  to  which  it  is  intended  that  the  act  shall  re^ 
late,  this  limits  the  effect  of  the  act  to  the  subjects  thus 
pointed  out.  Article  IV,  section  24,  of  the  constitution  de- 
clares: *' Every  act  shall  embrace  but  one  subject,  which  shall 
be  expressed  in  its  title.  But  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  its  title,  such  act 
shall  be  void  only  aa  to  so  much  thereof  as  shall  not  be  ex- 
pressed in  its  title."  Section  4458  declares  that  the  publi- 
cations there  specified  shall  be  made  only  in  a  newspaper  of 
general  circulation.  The  following  section,  number  4459, 
which  defines  what  is  meant  by  the  phrase  *' newspaper  of  gen- 
eral circiilation,"  of  course  refers  to  the  publications  de- 
scribed in  section  4458,  and  is  to  be  considered  as  intended  to 
define  what  newspaper  shall  be  sufficient  in  character  to  come 
within  the  definition  of  the  term,  as  used  in  the  preceding 
section. ,  In  its  application,  therefore,  section  4459  is  limited 
by  the  effect  of  section  4458,  and  the  definition  of  a  news- 
paper embodied  in  section  4459  has  no  application  except  to 
publications  lawfully  required  and  regulated  by  section  4458. 
In  so  far  as  section  4458  is  unconstitutional,  section  4459  is 
inoperative.  Under  the  provisions  of  the  constitution  above 
quoted,  the  effect  of  section  4458  is  limited  to  the  specific  sub- 
jects expressed  in  the  title,  and  the  section  is  valid  only  with 
respect  to  publications  made  by  state  officers  and  commission- 
ers, common  councils,  boards  of  trustees,  or  supervisors,  in 
counties,  cities,  cities  and  counties,  or  towns.  And  the  effect 
of  section  4459  is  necessarily  confined  to  the  same  classes  of 
publications.  This  classification  excludes  all  publications 
made  in  the  course  of  legal  proceedings  in  the  various  courts 
of  the  state,  and  as  to  such  publications  the  entire  act  is  void 
and  inapplicable.  Therefore,  the  contention  of  the  appel- 
lant that  the  publication  of  the  notice  in  question  was  not 
made  in  a  newspaper  of  the  character  that  would  make  it  a 
legal  publication  is  not  well  taken. 
The  order  appealed  f  ram  is  affirmed 

Angellotti,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[8ae.  No.  1091.    Department  One.— December  19,  1903.] 

WILLIAM  S.   MOSS,   Respondent,  v.  MATtY  B.   ODELL, 

Appellant 

MOBTGAOK— DBKD    ABSOLUTS— POSSESSION    OF    MOBTGAGXS— AOOOUNTINO 

— GoiiPKMSATiONw — In  an  aetion  by  the  mortgagor  for  an  aeeount- 
ing  and  reeonyeyanee  of  property  eonyejed  to  a  mortgagee  by  deed 
absolute  in  fonn,  intended  as  a  mortgage^  the  mortgagee  in  poe- 
■eesion  ia  not  entitled  to  compensation. 

Id. — ^Itxms  or  Aooottmt— Momxtb  Bsgxivxd  to  XJbx  ow  MbRTOAisoa^ 
MoNSTS  DiSBUBSKD— Statxttb  07  LIMITATIONS. — Moneys  reeeiyed 
by  the  mortgagee  in  possession  to  the  use  of  the  mortgagor,  as  the 
owner  of  the  equitable  interest,  were  properly  chargeable  to  the 
mortgagee;  and  the  mortgagee  shonld  haye  been  credited  with 
moneys  paid  to  the  mortgagor  and  to  his  use.  The  statute  of  limi- 
tations as  to  the  accounting  only  begins  to  ron  from  the  last  item 
charged  on  either  side. 

I]>.— Patmsnt  or  NoTB  or  MoBTOAau  to  Mobtoaoob^-Appligation 
or  Patmknts — Time  or  Advances. — Payments  made  by  the  mort- 
gagee to  the  mortgagor,  without  direction  as  to  their  specific  appli- 
cation, are  to  be  regarded  as  applied  on  a  note  of  the  mortgagee 
to  the  mortgagor  which  was  due  prior  to  the  mortgage,  and  the  ad- 
yances  by  the  mortgagee  under  the  mortgage  must  be  regarded  as 
commencing  only  upon  the  satisfaction  of  such  note. 

Id.— Delivbby  or  Paid  Notb  Mobs  than  Fotjb  Yeabs  atteb  Maturity. 
— ^The  subsequent  deiiyery  of  the  satisfied  note  to  the  mortgagee 
more  than  four  years  after  its  maturity  is  without  significance,  so 
far  as  treating  it  as  discharged  by  payments  of  the  mortgagee  ap- 
plied thereon  is  concerned. 

Id.— Bbjeotion  or  Gbedits — Qbbateb  Ebbob  m  Inte&est— Appellant 
not  Injxtbxd — ^ArriBMANGB  or  JuDOMENT. — ^Where  the  rejection  of 
eredits  which  should  haye  been  allowed  to  the  mortgagee  appellant 
were  more  than  offset  by  an  error  in  the  interest  account  in  fayor 
of  the  mortgagee,  so  that  the  result  of  a  correct  statement  of  the 
account  would  show  a  less  indebtedness  on  the  mortgage  than  that 
allowed  by  the  court,  the  appellant  is  not  injured  by  the  result; 
and  the  judgment  determining  the  amount  of  indebtedness  secured 
by  the  mortgage  will  be  affirmed. 

Id. — INTEBLOOUTOBY    DbGBEE  —  BeFEBENOS  —  APTIBMANCE  —  PRINCIPLES 

NOT  Fixed — Consent  to  Heabing  by  CJoubt— Bkview  upon  Appeal. 
— ^Where  an  interlocutory  decree  for  an  accounting  affirmed  by  this 
eourt  ordered  a  reference  to  take  the  account  against  a  mortgagee 
in  possession,  but  did  not  purport  finally  to  determine  the  rights  of 
the  parties  as  to  the  rules  or  principles  upon  which  the  account  was 
to  be  taken^  and  by  consent  of  the  parties  the  reference  was  abaa- 
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doned,  and  a  hearing  had  by  the  judge,  the  matter  and  method  of 
the  accounting  was  thereby  set  at  large,  and  the  deeision  of  the 
court  is  subject  to  renew  in  this  court. 
Id.— OoNsTOUCTioN  OF  Finding— Non-Patm«nt  of  Noi»— Ijdoai.  Satib- 
FAcnoN.— A  finding  as  to  non-payment  of  the  note  from  the  mort- 
gagor to  the  mortgagee,  taken  in  connection  with  the  other  &id- 
ings,  is  construed  to  mean  that  there  was  never  any  express  appUca- 
tion  of  the  advances  as  a  payment  thereon,  and  not  that  the  note 
was  not  in  fact  satisfied  by  the  legal  appUcation  of  the  monqr* 
advanced  to  the  mortgagee  as  paymento  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Q.  W.  Nicol,  Judge  presiding. 

The  facts  are  stated  in  the  opinion, 

Louttit  &  Middlecoff,  for  Appellant 

Budd  &  Thompson,  for  Respondent 

SMITH,  C. — ^This  suit  was  brought  against  defendant  in 
possession,  under  a  deed  from  the  plaintifiE  to  her,  of  date 
November  29,  1889,  which,  the  complaint  alleges,  was  intended 
as  a  mortgage.    The  deed  was  absolute  on  its  face,  but  was 
accompanied  by  a  written  agreement,  by  the  terms  of  which 
the  deiendant  agreed  to  reconvey  to  the  plaintiff  on  the  twen- 
ty-ninth day  of  November,  1894,  if  on  or  before  that  date  he 
should  have  repaid  to  defendant  all  advances  made  by  her  for 
the  benefit  of  plaintiff  for  taxes  or  assessments  on  the  land 
conveyed  or  otherwise.    The  complaint  prayed  for  an  account- 
ing and  reconveyance  and  for  general  relief.    On  a  former 
trial  the  court  found  that  the  transaction  was  intended  as  a 
mortgage  to  secure  the  advances  contemplated,  and  adjudged 
that  at  the  date  of  the  transaction  the  plaintiff  was,  and  ever 
since  has  been,  the  owner  of  the  land  in  question;  that  the 
defendant  was  a  mortgagee  in  possession,  and  that  an  ac- 
counting was  necessary  to  a  final  determination  of  the  rights 
of  the  parties  herein;  which  was  ordered  accordingly.     The 
judgment  was  affirmed  on  appeal.     {Moss  v.  OdeU,  134  CaL 
464.)     The  present  appeal  is  by  the  defendant  from  a  subse- 
quent judgment  settling  the  account  between  the  parties,  and 
adjudging  a  balance  against  the  plaintiff  of  three  hundred 
ddlars,  upon  the  payment  of  which  he  is  to  be  l0t  into  pos- 
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session ;  otherwise  the  mortgage  to  be  foreclosed.  The  points 
urged  by  appellant  for  reversal  relate  exclusively  to  the  ,\c- 
coont;  to  which  it  is  objected — 1.  That  defendant  was  im- 
properly charged  with  her  note  to  the  plaintiff  for  the  sum  of 
$3,409,  of  date  June  2,  1887,  payable  two  years  after  date, 
with  ten  per  cent  interest ;  2.  That  the  sum  of  nine  hundred 
dollars  received  by  her  for  the  sale  of  certain  land,  called  the 
Butterick  place,  was  also  an  improper  charge;  and  3.  That 
she  should  have  been  credited  with  the  sum  of  five  hundred 
dollars  paid  to  one  Bullock,  on  a  note  for  that  amount  made 
by  the  plaintiff  to  one  William  L.  Moss,  and  the  sum  of  two 
hundred  dollars  claimed  to  have  been  paid  to  plaintiff  him- 
self, and  also  with  a  reasonable  compensation  for  the  care  of 
plaintiff  and  his  property. 

These  objections,  other  than  the  first,  may  be  briefly  dis- 
posed of.  The  defendant,  as  mortgagee  in  possession,  was  not 
entitled  to  compensation.  (3  Pomeroy's  Equity  Jurispru- 
dence, sec.  1217.)  As  to  the  items  of  five  hundred  dollars  and 
two  hundred  dollars,  it  may  bo  assumed  that  they  should  have 
been  allowed.  As  to  the  item  of  nine  hundred  dollars  charged 
against  her  for  money  received  from  the  sale  of  the  Butterick 
place,  this  seems  to  be  supported  by  her  own  evidence,  which, 
we  think,  was  not  inconsistent  with  the  fact  that  when  the 
sale  was  made  she  held  the  title  to  that  and  other  lands  con- 
veyed to  her  by  the  plaintiff.  Notwithstanding  this,  the 
plaintiff  may  have  had  an  equitable  interest,  and  if  this  was 
the  case,  the  money  was  received  by  the  defendant,  as  she  says 
it  was,  for  the  use  of  the  plaintiff.  Nor  can  it  be  held  that 
this  or  any  other  item  of  receipts  or  disbursements  was  barred 
by  the  statute.  (Code  Civ.  Proc.,  sec.  844.)  Otherwise,  the 
defendant's  right  of  action  to  foreclose  would  also  be  barred. 

This  leaves  us  to  consider  only  the  defendant's  note  to 
plaintiff,  which  it  is  in  effect  found  by  the  court — referring 
to  the  mortgage — ^was  not  delivered  to  the  defendant  ''at  the 
time,  or  as  part  of  the  same  transaction,"  but  was  ''received 
from"  plaintiff  by  defendant,  November  21,  1894, — that  is  to 
say,  more  than  four  years  after  it  became  due,  at  which  time, 
it  is  claimed  by  the  appellant,  it  was  barred  by  the  statute  of 
limitations.  But  in  fact  the  note  had  been  satisfied  in  the 
year  1890,  by  payments  made  Mrs.  Odell,  without  direction  as 
CXLLCaL-~22 
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to  their  specific  application,  and  hence  to  be  regarded  as 
applied  on  the  note.  (Civ.  Code,  sec.  1479,  subd.  3.)  This 
accounts  for  the  subsequent  delivery  of  the  note  to  Mrs.  Odell, 
which  is  therefore  without  significance.  The  advances  by 
Mrs.  OdeU  under  the  contract  of  November  29,  1889,  must 
therefore  be  regarded  as  commencing  only  upon  the  satisfac- 
tion of  the  note  in  1890. 

In  stating  the  account,  as  we  have  seen,  the  court  disal- 
lowed the  items  of  five  hundred  and  two  hundred  doUars, 
which  we  have  assumed  should  have  been  allowed,  and  also 
fifty  dollars  paid  by  Mrs.  Odell  as  interest  on  the  former  item. 
But  there  is  a  countervailing  error  in  favor  of  the  defendant, 
which  is,  that  she  is  allowed  interest  at  eight  per  cent  per 
annum  upon  all  her  advances,  and  charged  with  seven  per 
cent  only  on  her  receipts,  from  their  respective  dates  until 
the  first  day  of  February,  1902.  But  this  is  incorrect,  both  as 
to  different  rates  of  interest  and  method  of  computation ;  for 
all  moneys  received  by  her  operated  when  received  to  reduce 
the  plaintiff's  indebtedness  to  her  pro  taniOy  thus  reducing  the 
interest-bearing  principal.  Upon  this  basis,  allowing  Mrs. 
Odell  her  rejected  credits,  and  crediting  to  Moss  her  receipts 
at  their  respective  dates,  the  result  of  a  correct  statement  of 
the  account  will  be  to  show  that  Moss's  indebtedness  to  her 
(if  there  is  any)  is  much  less  than  that  allowed  by  the  courL 
She  is  therefore  not  injured  by  the  result. 

We  advise  that  the  judgment  appealed  from  be  affirmed. 

Qray,  C,  and  CJooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Shaw,  J.,  Van  Dyke,  J.,  AngeUotti,  J. 

The  following  opinion  was  delivered  by  the  court  in  Bank 
upon  denial  of  a  petition  for  rehearing  January  16,  1904 : — 

THE  COURT.— The  petition  for  rehearing  is  denied.  The 
rules  or  principles  upon  which  the  account  was  to  be  taken 
and  stated  were  not  irrevocably  fixed  and  settled  by  the 
iormer  interlocutory  decree,  and  the  decision  of  this  court 
affirming  the  same.     {Moss  v.  OdM,  134  CaL  464.)    That  part 
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of  the  interlocutory  decree  does  not  of  itself  purport  to  finally 
determine  the  rights  of  the  parties,  but  was  a  mere  direction 
to  the  referee  to  take  proof  and  report  as  to  certain  facts. 
The  report  was  to  be  made  to  the  court.  The  matter  was  still 
in  fieri,  and  the  court  could  at  any  time  change  the  directions 
to  the  referee.  In  fact,  however,  the  reference  was 
abandoned,  and  by  consent  of  the  parties  the  evidence  relating 
to  the  account  was  heard  by  the  judge  of  the  court  below  and 
the  account  was  stated  by  him  as  part  of  the  findings.  This 
set  the  matter  at  large  with  respect  to  the  interest  to  be  al- 
lowed and  the  method  of  casting  the  account,  and  leaves  it 
subject  to  review  by  this  court  on  this  appeal. 

Nor  is  there  anything  in  the  opinion  upon  the  former  ap- 
peal purporting  to  declare  the  law  upon  these  points,  or  to 
affirm  this  part  of  the  interlocutory  decree.  On  the  contrary, 
that  opinion  expressly  left  open  the  questions  relating  to  the 
rules  and  principles  upon  which  the  account  should  be  settled 
and  the  credits  adjusted,  thus  in  effect  holding  that  the  decree 
then  before  the  court  was  not  final  in  these  particulai*s,  and 
this,  whether  correct  or  not  in  principle,  has  thus  become  the 
law  of  the  case.  We  construe  the  finding  that  the  note  for 
$3,409  was  not  paid,  taken  in  connection  with  the  other  find- 
ings, to  mean  that  there  never  was  any  express  application  of 
the  advances  as  a  payment,  and  not  that  the  note  was  not  in 
{act  satisfied  by  the  moneys  advanced. 


[Sae.  No.  951.    In  Bank.— Beeember  19,  1903.] 

ELIZA  M.  E.  HARTLEY,  Respondent,  v.  FRANK  M.  VER- 
MILLION, and  FRANK  H.  BUCK,  Appellants. 

PuBUO  Highway — Obstbuction — Injunction. — ^Where  it  appears  that 
a  road  elahned  by  the  defendants  as  a  private  road  was  laid  out 
or  desi^ated  by  the  parties  through  or  across  whose  land  it  ran 
first,  and  has  since  been  used  by  all  persons  who  had  occasion  to 
pass  that  way,  and  became  dedicated  or  abandoned  to  the  public 
prior  to  the  placing  of  an  obstruction  thereon  by  the  defendants, 
this  constituted  it  a  highway,  or  public  road,  within  the  terms  of 
the  statute  as  well  as  at  common  law,  and  the  defendants  were  prop- 
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«^  oijoined  from  obBtraeting  or  interfering  therewitb,  to  the  ia- 
faaj  of  the  pUdntiif . 

to.— '^Pbiyati"  and  "  Public '*  Boads— Powni  of  Lbgislatukb — 
CLASSinaATiON  or  Hiohways.— The  legislature  has  no  power  to  lay 
ont  "private"  roads  so  as  to  make  them  the  property  of  individuala 
or  priyate  ways  at  eommon  law;  but  the  road  laid  out  as  a  "private 
road"  becomes  a  publie  way,  over  which  all  maj  lawfully  pass  who 
have  occasion.  The  distinction  between  "publie"  and  "private" 
roads  is  one  merely  of  classification  of  highways. 

Id. — Prescriptive  Ubb  of  Boad — Implzxd  Dedication. — Where,  aa  in 
this  case,  the  public,  or  such  portion  of  the  public  as  had  occasion  to 
use  the  road,  traveled  over  the  same  without  asking  or  receiving 
any  permission,  and  without  objection  from  any  one,  for  the  period 
of  time  beyond  that  required  by  law  to  bar  a  right  of  action,  a 
right  in  the  publie  to  the  use  of  the  road  arises  by  prescription  or 
implied  dedication. 

Id. — Estoppel  op  Defendant. — ^Where  one  of  the  defendants  sold  to  the 
plaintiff  a  strip  of  land  along  his  north  line  for  the  purpose  of  a 
right  of  way  from  the  plaintiff's  premises  to  the  road  in  question, 
as  a  means  of  reaching  a  public  highway,  such  defendant  is  estopped 
from  denying  as  against  the  plaintiff  that  there  was  a  dedication  of 
the  road  in  question. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County  and  from  an  order  denying  a  new  trial  A.  J.  Buck- 
les, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Raleigh  Barcar,  and  0.  B.  Coghlan,  for  Appellants. 

M.  A.  Wheaton,  L  M.  Ealloch,  and  George  A.  Lamont,  for 
Respondent 

VAN  DYEE,  J. — ^This  action  was  brought  to  declare  a  strip 
of  land  running  north  a  mile  and  a  quarter  to  a  mile  and  a 
half  from  the  county  road  in  Solano  County,  commonly  called 
the  £.  R.  Thurber  road,  to  the  south  line  of  defendant  Ver- 
million's so-called  home  place,  a  public  highway,  and  to  re- 
strain defendants  from  obstructing  the  same.  The  answer 
denied  that  the  so-called  road  or  highway  was  a  public  road 
or  highway,  but  averred  that  the  same  was  a  private  road,  the 
property  of  the  defendants,  in  which  the  general  public  had 
DO  interest  whatever.    The  court  found  in  favor  of  the  plain- 
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tiflP,  and  entered  judgment  accordingly,  and  enjoined  the  de- 
fendants from  obstructing  or  interfering  with  the  said  public 
road;  from  which  judgment  and  the  order  denying  defend- 
ants' motion  for  a  new  trial  the  defendants  appeal.  The  main 
point  on  the  appeal  is  the  contention  on  the  part  of  the  de- 
fendants that  the  evidence  does  not  sustain  the  finding  of  the 
court  that  the  road  in  question  is  a  public  road  and  highway. 
The  following  is  a  summary  of  the  evidence  on  the  part  of 
the  plaintiff:  William  Lockie  testified  in  substance  that  he 
had  known  the  road  in  dispute  eight  or  ten  years,  and  has 
used  it  and  seen  others  use  it.  He  used  it  off  and  on  for 
about  ten  years  prior  to  1898,  and  has  been  in  the  habit  of 
traveling  over  the  same  since,  and  while  traveling  over  the 
road  no  one  ever  objected.  '*I  never  asked  permission  of  Mr. 
Vermillion  or  Mr.  Buck,  or  any  one  else,  to  travel  that  road." 
James  Lockie,  another  witness  for  plaintiff,  testified  that  he 
had  known  the  road  in  dispute  for  eight  years  and  had  used 
it  for  about  five  years.  *' When  I  traveled  the  road  in  dispute 
I  never  asked  permission  of  any  one.  I  didn't  know  I  had  to. 
.  .  .  While  traveling  it  I  could  see  no  difference  between  it 
and  other  roads  which  had  been  known  to  be  county  roads,  but 
it  was  not  quite  as  wide  as  others."  E.  A.  Peabody,  another 
witness  for  plaintiff,  testified  that  he  traveled  the  road,  and 
that  no  objection  was  made  to  his  doing  so  at  any  time, 
and  he  asked  no  one's  permission  to  travel  it.  It  was  open, 
and  people  seemed  to  be  going  and  coming,  and  he  supposed  it 
to  be  all  right.  Michael  Farrell,  also  for  the  plaintiff,  testified 
he  had  known  the  disputed  road  for  about  twenty  years ;  had 
been  over  it,  he  thought,  before  any  of  the  land  belonged  to 
Mr.  Buck  (defendant).  ''When  I  traveled  the  road  no  one 
objected  to  it,  nor  did  I  ever  ask  any  one's  permission  to  travel 
it  It  was  not  necessary,  as  it  appeared  to  me."  B.  E.  Bur- 
ron,  also  for  the  plaintiff,  testified  that  he  had  been  perfectly 
familiar  with  the  road  for  about  twenty-two  years,  and  had 
used  it  whenever  he  wanted  to.  *'I  have  never  asked  any 
one's  permission  to  use  the  road  this  side  of  Mr.  Vermillion 'a 
I  never  asked  any  one's  permission  to  travel  the  road  be- 
tween Mr.  Vermillion's  upper  place  and  E.  R.  Thurber  road, 
and  no  one  ever  made  an  objection  to  my  traveling  it.  I  never 
asked  any  one's  permission  to  travel  over  the  disputed  road 
prior  to  1898.    I  did  not  ask  permission,  because  those  people 
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traveled  it,  and  we  were  doing  just  the  same  as  other  people 
were  doing."  James  Burton  testified  similarly.  I.  K.  Buck, 
also  a  witness  for  the  plaintiff,  testified  he  had  been  familiar 
with  the  disputed  road  about  fifteen  years,  and  resided  on  it, 
the  second  house  from  the  B.  R.  Thurber  road.  It  passes  over 
his  (the  witness's)  land.  From  the  so-called  Thurber  road  up 
to  VermiUion's  home  place  he  thinks  it  is  a  mile  and  a  half. 
He  says:  **No  one  ever  objected  to  my  traveling  over  any  part 
of  the  disputed  road,  and  I  never  asked  permission  to  use  any 
portion  of  it."  William  H.  Buck,  also  for  the  plaintiff,  testi- 
fied that  he  was  familiar  with  the  disputed  road,  and  had  been 
for  something  like  eighteen  years.  He  had  used  it  as  far  as 
his  place  all  that  time.  His  place  is  on  the  disputed  road, 
which  runs  across  one  end  of  his  land  about  eighty  rods.  He 
says:  **I  never,  in  the  use  of  this  road,  asked  or  received  per- 
mission from  any  one  to  travel  it,  or  any  part  of  it.  So  far  as 
it  passes  over  my  land,  I  never  gave  any  one  permission  to 
pass  over  it.  I  never  objected  to  any  one  going  over,  and  do 
not  recollect  that  any  one  ever  asked  my  permission.  I  had 
no  other  way  out  to  the  Thurber  road  only  this  road."  W. 
W.  Smith,  also  for  the  plaintiff,  testified  that  he  is  a  resident 
of  Vacaville,  and  had  known  the  disputed  road  since  1859, 
traveling  over  it  in  the  spring  and  summer  of  that  year.  "I 
never  asked  any  one's  permission  to  travel  it."  On  cross- 
examination  he  admits  that  he  got  defendant  Vermillion's  per- 
mission to  cross  his  upper  place,  but  says  he  did  not  get  any 
one's  permission  to  travel  the  disputed  road,  which  did  not 
pass  into  or  over  that  upper  Vermillion  place  at  all.  It  com- 
menced at  the  south  line  of  Vermillion's  upper  place  and  ran 
south  to  the  so-called  Thurber  road,  which  is  admitted  to  be 
one  of  the  public  highways  of  that  county.  He  says  he  ne^er 
knew  of  the  public  being  prohibited  from  traveling  that  road 
until  last  summer,  when  the  defendants  put  a  gate  across  it  to 
stop  Hartley  from  traveling  it.  D.  J.  Parmelee,  another  wit- 
ness for  the  plaintiff,  testified  that  he  lived  some  distano^ 
north  of  the  north  end  of  the  disputed  road,  and  has  known 
the  said  road  for  about  nineteen  years,  and  has  traveled  the 
same.  "I  never  asked  permission  to  travel  over  the  disputed 
road  before  last  summer.  That  was  the  time  when  the  gate 
was  put  across  it  as  already  stated."  Ralph  H.  Piatt,  for  the 
plaintiff,  testified  that  he  resided  in  Vacaville,  and  had  trav- 
eled the  road  since  May  1,  1874.    "I  never  asked  anybody's 
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permission  to  travel  over  it.  I  did  not  think  it  was  necessary. 
I  thought  it  was  a  public  road  up  until  a  little  while  ago,  a 
little  before  last  August,  as  I  remember  it,  and  there  was 
never  any  objection  made  by  any  one  to  my  traveling  it."  C. 
M.  Hartley  testified  that  he  had  been  the  agent  for  his  mother, 
the  plaintiff,  and  had  traveled  the  disputed  road  for  some 
fourteen  years  without  any  objection  from  any  one,  or  with- 
out asking  any  one's  x>ermission.  The  ranch,  or  place,  of  the 
plaintiff  of  which  the  witness  acted  as  agent  is  to  the  east  of 
defendant  Vermillion's  upper  or  home  place,  and  prior  to 
1895  he  had  been  accustomed  to  pass  through  the  defendant 
Vermillion's  upper  place,  and  thence  down  to  the  road  in  dis- 
pute. In  December,  1895,  he  was  served  with  a  notice  by  Ver- 
million thereafter  not  to  pass  over  said  land.  The  notice 
says:  ''The  land  referred  to  is  situate  in  Vaca  Township, 
Solano  County,  California,  and  is  bounded  on  the  north  by 
land  of  Hatch,  and  on  the  east  by  land  of  Hartley,  on  the 
south  by  land  of  F.  H.  Buck,  and  on  the  west  by  land  of  F.  B. 
McEevitt  and  land  of  F.  H.  Buck,  and  known  as  the  Ver- 
million ranch  or  farm."  This  tract  does  not  include  any  of 
the  disputed  road,  but  lies  to  the  north  of  it.  This  witness 
also  produced  an  agreement  entered  into  between  the  plaintiff 
and  the  defendant  Buck  for  the  sale  of  a  strip  of  land  on 
the  northerly  line  of  defendant  Buck's  tract  above  referred 
to,  for  a  right  of  way  out  to  the  disputed  road  to  the 
south  of  the  defendant  Vermillion's  gate,  and  south  of 
the  defendant  Vermillion's  tract  described  in  the  notice 
above.  Part  of  the  consideration  of  this  strip  for  a  right 
of  way  was  the  sale  by  plaintiff  to  Buck  of  about  forty  acres 
of  land  joining  Buck's  tract  at  a  reduced  price.  In  the  deed 
conveying  the  strip  in  question  the  description  runs  along 
the  north  boundary-line  of  the  said  Buck  ''to  the  center  of  a 
road  used  by  said  Buck  and  others,"  being  the  road  in  dis- 
pute, and  in  the  agreement  Buck  agrees  "to  pay  one  half  of 
the  cost  of  bridges  along  the  above-described  right  of  way, 
and  to  fence  the  said  right  of  way  on  the  north  side  its  en- 
tire length  at  his  own  cost  and  expense."  There  was  quite  a 
deep  creek  running  southerly  east  of  the  road  in  dispute  and 
between  it  and  the  Hartley  tract,  which  it  was  necessary  to 
bridge  in  order  to  make  the  strip  purchased  available  as  a 
means  of  reaching  the  road  in  dispute,  which  bridge  cost 
between  two  hundred  and  fifty  and  three  hundred  dollara 
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He  further  testified  that  on  the  east  side  of  the  disputed  road 
was  a  large  gate-post  which  had  been  standing  there  for  the 
past  ten  or  twelve  years,  and  that  it  had  been  used  as  a 
comer-post  for  the  fences.  The  fence  running  along  the  north 
side  of  the  Thurber  road  is  nailed  to  it,  and  the  fence  on  the 
east  side  of  the  disputed  road  is  also  nailed  to  it ;  and  on  the 
west  side  of  the  road  is  also  an  old  gate-post  used  in  a  similar 
manner.  These  two  gate-posts  at  the  entrance  to  the  road  in 
dispute  are  corner-posts  of  fences,  and  are  about  thirty  feet 
apart,  and  never  interfere  with  the  travel  on  the  disputed 
road.  He  says:  **I  never  asked  Mr.  Buck's  or  anybody's 
permission  to  travel  the  disputed  road  at  any  time  whatever; 
never  conversed  with  anybody  with  reference  to  asking  per- 
mission to  travel  that  road  during  the  whole  period  of  four- 
teen years  over  which  I  have  traveled  it  I  always  claimed  the 
right  to  travel  the  disputed  road  the  entire  fourteen  years 
that  I  traveled  it.  I  paid  about  eighteen  dollars  towards 
fixing  the  roadway  now  in  dispute.  Before  the  shaling  was 
done,  I  rode  over  the  properties  of  W.  H.  Buck  and  I.  BL 
Buck."  Defendant  Buck,  in  the  fall  of  1893,  spoke  to  him 
of  his  desires  of  shaling  the  road  along  William  Buck's  and 
I.  E.  Buck's,  and  asked  how  much  he  thought  he  ought  to 
contribute.  ''And  the  upshot  of  it  was  I  gave  him  eighteen 
dollars  to  assist  in  putting  shale  on  that  bad  place."  This 
was  not  as  a  consideration  for  traveling  the  road,  but  simply 
to  aid  in  putting  it  in  repair.  ''I  felt  that  whenever  I  traveled 
that  road  nobody  ooiild  stop  me."  Nothing  transpired  to  the 
contrary  until  defendant  Buck  objected  to  his  hauling,  along 
just  before  the  commencement  of  the  suit  in  1899,  on  account 
of  the  dust  that  his  haxding  created.  The  plaintiff  testified 
that  the  preceding  witness,  Clement  Hartley,  was  her  son, 
and  acted  under  her  authority  in  the  premises,  and  that  he 
had  been  her  agent  attending  to  her  business  during  the  last 
fourteen  or  fifteen  years.  *'I  never  asked  permission  of  Mr. 
Buck  or  Mr.  Vermillion,  or  any  one  else,  for  mj'self,  or  my 
teams,  or  my  employees,  to  travel  the  disputed  road.  Ob- 
jection to  my  teams  or  employees  and  agents  in  traveling 
the  disputed  road  was  never  made  to  me."  She  testified: 
*'I  would  never  have  made  the  deed  with  Mr.  Buck  conveying 
him  that  land  for  the  price  I  did,  and  accepted  the  conveyance 
of  the  right  of  way  as  part  of  the  consideration,  if  I  had  not 
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believed  that  by  getting  this  right  of  way  I  was  getting  a  free, 
open  road  all  the  way  to  Yacaville  from  my  place. '^  On  the 
part  of  the  defendants,  D.  K.  Com  testified  that  he  had  been 
a  supervisor  of  Solano  County  for  eight  years  from  1884, 
and  says:  ''So  far  as  I  know,  that  road  has  always  been 
traveled  by  the  public  generi^y.  I  have  never  known  per- 
mission being  given  by  the  owners  of  the  land  over  which  the 
road  runs  to  any  one.  I  never  asked  permission.*'  Also, 
for  the  defendants,  E.  N.  Eager,  who  had  been  county  sur- 
veyor of  that  county,  testified  that  he  knew  the  road,  and  while 
making  a  county  map  he  put  the  disputed  road  on  the  map  as 
a  private  xoad«  Defendant  Buck,  who  claims  the  road  in 
question  to  be  a  private  road,  could  name  but  one  person, 
M.  R.  Miller,  whom  he  stopped  from  traveling  that  road  prior 
to  the  obstruction  of  the  plaintiff,  and  that  was  about  four- 
teen years  before  the  trouble  with  the  plaintiff.  L.  L.  Hatch, 
for  the  defendants,  stated  that  the  line  of  travel  from  the 
county  road  to  his  ranch  is  up  through  past  Mr.  Pinkham's, 
I.  K  Buck's,  L.  W.  Buck's,  Prank  Buck's,  through  Mr. 
Chubb 's,  and  then  through  Mr.  Prank  Buck's  upper  place, 
and  through  Mr.  Vermillion 's  place ;  has  known  the  road  for 
twenty-five  years.  "It  has  been  traveled  by  teams  during  all 
that  time,  by  people  who  lived  there,  and  by  others."  He 
says  he  did  not  consider  it  a  public  road  because  it  was  not 
a  county  road ;  it  was  not  kept  up  by  the  county.  He  says : 
**I  never  asked  permission  of  any  one  to  travel  the  disputed 
road  at  all.  I  suppose  so  far  as  Mr.  Buck's  house  it  looks 
pretty  near  as  a  public  road;  looked  the  same  as  a  public 
road  to  me.  It  has  been  worked  generally  by  the  parties  that 
lived  on  it."  The  defendant  Vermillion  says:  "The  character 
of  the  use  of  the  road,  so  far  as  I  have  known  it,  from  the 
E.  B.  Thurber  road  north,  has  been,  the  people  that  lived 
along  it  used  it  principally.  Mr.  Buck  has  a  great  many  hands 
there,  and  gets  off  a  great  deal  of  fruit — great  many  vehicles 
and  wagons,  and  I  suppose  as  far  as  Mr.  Buck's  house  it 
looks  pretty  near  as  a  public  road — ^looked  the  same  as  a 
public  road  to  me.  It  has  been  worked  generally  by  parties 
that  lived  on  it,  parties  owning  property  adjacent  to  it."  He 
was  asked  on  cross-examination  whether  he  ever  stopped  any 
one  from  passing  over  the  disputed  road,  and  answered:  "No; 
I  don't  think  so  myself,  unless  they  passed  through  my  place. 
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— Q.  Now,  I  will  ask  you  again,  is  it  a  fact  or  not,  that  every 
one  that  desired  to  make  an  effort  to  pass  over  this  disputed 
road  between  the  Thurber  road  and  the  gate  at  your  upper 
place  passed  over  it  without  asking  permission  of  any  one  to 
do  sot — ^A.  Well,  I  can't  call  to  mind  any  time  that  any  one 
was  barred  out  from  down  there  particularly. ' '  William  Eii>- 
pey,  for  the  defendant,  never  heard  the  road  called  a  public 
road.  F.  H.  Buckingham,  also  for  the  defendant,  testified  that 
he  was  at  that  time  one  of  the  supervisors  of  the  county  anS 
road  commissioner,  and  knows  the  road  running  across  the 
valley  referred  to  as  the  Thurber  road.  He  also  says  he  knows 
the  disputed  road  as  far  as  Mr.  Buck's  north  line,  and  as  far 
as  Mr.  Vermillion's  south  line;  no  further  than  that  He 
says  it  has  always  been  considered  a  private  road.  On  cross- 
examination  he  explains  why  he  considered  it  a  private  road ; 
that  it  had  been  a  matter  of  investigation  by  the  board  of 
supervisors,  and  had  not  been  adopted  as  a  county  road.  On 
cross-examination  he  admits  that  those  who  called  it  a  private 
road  included  the  entire  road,  beginning  at  the  Thurber  road 
and  running  through  Vermillion's  upper  place  to  Pleasant 
Valley.  John  Caughy  testified  that  he  had  charge  of  defend- 
ant Buck's  place,  and  said  that  Buck  paid  about  two  thirds 
of  the  expense  of  keeping  the  road  in  dispute  in  repair,  and 
that  it  cost  from  one  hundred  and  fifty  to  two  hundred  dollars 
a  year.  Defendant  Buck  testified  that  he  is  one  of  the  owners 
of  the  land  over  which  the  road  passes;  that  he  has  traveled 
the  road  about  fifteen  years  without  asking  permission  from 
any  of  the  other  landowners,  and  the  only  one  that  he  can 
recollect  of  ever  having  given  permission  to  pass  through 
his  place  was  Mr.  Zimmerman,  which  was  quite  recently. 
He  says:  ''I  think  Mr.  Hartley  sold  me  the  land  a  little 
cheaper  than  if  he  had  not  obtained  this  right  of  way."  He 
was  asked  on  cross-examination:  ''Would  the  right  of  way 
which  you  conveyed  to  the  Hartleys  have  been  of  any  ad- 
vantage or  benefit  to  them  unless  they  could  continue  on  down 
over  this  disputed  road  to  the  Thurber  road  t — ^A.  Probably 
not,  probably  not — Q.  You  knew  all  those  years  that  every- 
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body  was  traveling  that  road  that  had  occasion  to  travel  it, 
did  you  nott — ^A.  Yes." 

It  is  contended  by  defendants'  counsel,  correctly,  that  the 
conveyance  of  the  right  of  way  by  defendant  Buck  through 
his  land  to  the  road  in  question  would  not  bind  the  defend- 
ant  Vermillion ;  but  it  must  be  remembered  also  that  defend- 
ant Vermillion  did  not  own  a  foot  of  land  over  which  the  road 
passes  from  his  upper  place  to  a  point  very  nearly  to  the 
Thurber  road,  a  distance  of  about  a  mile.  He  purchased 
a  narrow  strip  along  the  Thurber  road  on  the  east  side  of  the 
road  in  dispute,  as  he  says,  to  insure  bis  right  of  way  through 
to  the  Thurber  or  public  county  road.  The  evidence  shows 
that  the  so-called  disputed  road  was  laid  out  or  designated 
by  the  parties  through  or  across  whose  land  it  ran  first,  and 
has  since  been  used  not  only  by  them  but  by  all  others  who 
had  occasion  to  pass  that  way,  and  became  ''dedicated  or 
abandoned  to  the  public"  prior  to  the  obstruction  placed 
therein  by  the  defendants  in  1899.  ThiB  constituted  it  a  high- 
way or  public  road  within  the  terms  of  the  statute,  as  well  as 
at  common  law.  ''In  all  counties  of  this  state  public  high- 
ways are  roads,  streets,  alleys,  lanes,  courts,  places,  trails,  and 
bridges,  laid  out  or  erected  as  such  by  the  public,  or  if  laid  out 
or  erected  by  others,  dedicated  or  abandoned  to  the  public, 
or  made  such  in  actions  for  the  partition  of  real  property." 
(Pol.  Code,  see.  2618.)  In  ShetTnan  v.  Buick,  32  Cal.  241,» 
the  subject  of  public  and  private  roads  is  discussed  in  the 
opinion  of  the  court  by  Justice  Sanderson  at  considerable 
length,  in  which  he  takes  occasion  to  criticise  the  terminology 
in  certain  acts  of  the  legislature  on  the  subject.  It  is  said: 
''If  the  legislature  provides  for  the  laying  out  and  establish- 
ing of  a  certain  class  of  roads  or  highways  which  from  any 
cause,  whether  for  the  purposes  of  classification,  or  otherwise, 
is  denominated  'private,'  or  as  being  for  the  especial  benefit  of 
certain  individuals  upon  whom  the  burden  of  cost  and  repair 
is  cast,  instead  of  the  public  at  large,  it  by  no  means  follows 
that  such  roads  become  the  private  property  or  estate  of  the 
individuals  designated,  •  •  •  for  where  roads  are  laid  out, 
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whether  mainly  for  the  accommodation  of  particular  neigh- 
borhoods  or  individuals  or  not,  it  must  be  understood  as  hav- 
ing been  provided  for  the  use  of  every  one  who  may  have  occa- 
sion to  travel  it,  and  hence  as  being  public.  In  other  words, 
the  legislature  has  no  power  to  lay  out  and  establish  private 
roads  in  the  sense  that  they  are  to  be  the  private  property  of 
particular  individuals,  or  that  they  are  what  are  denominated 
'private  ways'  at  common  law;  and  hence,  so  far  as  they 
undertake  to  do  so,  their  action  is  simply  null  and  void ;  but 
the  road  so  laid  out  and  established  becomes  a  way  over  which 
all  may  lawfully  pass  who  have  occasion,  and  therefore  pub- 
lic ;  and  the  language  employed  by  the  legislature,  so  far  as  it 
relates  to  the  legal  character  of  the  road — as  public  or  private 
— ^must  be  understood  as  being  used  for  the  purpose  of  dis- 
tinguishing it  from  all  other  roads,  or,  in  general  terms,  for 
the  purposes  of  classification.  In  accurate  legal  contempla- 
tion the  term  'private  road'  involves  a  contradiction.  The 
term  is  unknown  to  the  common  law.  It  has  its  origin  in 
American  legislation.  It  cannot  be  regarded  as  having  been 
employed  as  a  substitute  for  the  word  'way,'  as  used  at  com- 
mon law.  .  .  .  For  the  purpose  of  distinguishing  between 
such  roads  and  those  which  subserve  equally  the  interests  of 
all,  a  name  for  the  former  was  needed,  for  the  legal  term 
'highway'  was  alike  applicable  to  both;  hence  the  terms  'pub- 
lic' and  'private'  roads.  The  latter  is  not  to  be  understood 
as  being  synonymous  with  'ways'  at  common  law,  but  as  in- 
dicating a  particular  class  of  highways  or  public  ways  over 
which  any  one  may  pass  without  committing  trespass." 

It  is  a  matter  of  oommon  knowledge  that  many  roads  and 
highways  in  this  state — ^starting,  perhaps,  first  as  mere  trails 
— ^became  public  highways  without  any  formal  or  express 
dedication,  but  by  long  uninterrupted  use  and  general  ac- 
quiescence. When,  as  in  this  case,  the  public,  or  such  portion 
of  the  public  as  had  occasion  to  use  the  road,  traveled  over  the 
same,  with  full  knowledge  of  the  landowners  interested,  with- 
out asking  or  receiving  any  permission  and  without  ob- 
jection from  any  one,  for  a  period  of  time  beyond  that 
required  by  law  to  bar  a  right  of  action,  a  right  in  the 
public   to   the   use  of   the   road    arises   by  prescription    or 
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implied  dedication.  {Schwerdtle  y.  County  of  Placer,  108 
Cal.  589.)  In  the  opinion  in  that  case  a  large  number  of 
authorities  are  cited  to  the  effect  that  a  dedication  is  pre- 
sumed from  long  and  continued  adverse  use  as  a  road  or 
highway.  In  this  connection  it  may  be  remarked  that  as  to 
the  defendant  Buck,  he  is  estopped  from  denying  that  there 
was  a  dedication  of  the  road  in  question.  In  Stone  y.  Brooks, 
35  Cal.  490,  lots  were  sold  as  abutting  on  or  extending  to 
Perry  Street,  "which  at  that  time,  so  far  as  actually  opened, 
was  but  a  ctU  de  sac,"  and  it  was  held  as  a  dedication  by  the 
seller  of  the  portion  of  the  lot  represented  as  an  extension 
of  Perry  Street.  In  the  opinion  many  cases  are  cited  to  the 
same  effect.  The  evidence  is  clear  that  Buck  sold  the  strip 
of  land  to  the  plaintiff  along  his  north  line  for  the  purpose 
of  a  jrxght  of  way  from  plaintiff's  premises  to  the  road  in  ques- 
tion fjs  a  means  of  reaching  a  public  highway. 

Cooper  V.  Monterey  County,  104  Cal.  438,  relied  upon  by 
appellants,  is  altogether  different  from  the  case  at  bar.  There 
it  was  said  the  language  of  the  finding  did  not  negative  the 
idea  that  the  use  might  have  been  under  a  mere  license. 
Here  the  finding  is,  that  for  more  than  ten  years  last  past 
there  has  existed,  and  now  continues  to  exist,  a  public  road 
and  highway  in  Vaca  Valley,  from  the  public  road  known  as 
the  B.  R.  Thurber  road  to  the  land  of  defendant  Vermillion, 
and  that  for  more  than  ten  years  last  past  before  the  com- 
mencement of  this  suit  the  plaintiff  has,  with  the  general 
public,  used  the  said  road  and  highway  as  a  public  road  and 
highway,  without  let  or  hindrance  of  any  kind,  until  the 
erection  by  the  defendant  of  the  gate  upon  the  third  of 
August,  1899.  These  findings  expressly  negative  the  pre- 
sumption that  the  use  of  the  road  was  by  license  or  permis- 
sion, but,  on  the  contrary,  as  a  matter  of  right  and  without 
permission  of  any  one,  and  we  think  the  findings  of  the  oourt 
are  abundantly  sustained  by  the  evidence. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  Beatty,  C.  J.,  and 
Henshaw,  J^  concurred. 
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[&  ¥.  No.  3526.    In  Bank.— Deeember  19,  1903.] 

In  the  Matter  of  the  Estate  of  CHABLES  B.  POTTER,  De* 

ceased. 

Estates  of  Dxoxasxd  Pxbsons — Petition  to  Eniobcb  Oonvxtancb  of 
Land— Dismissal — Aiondkknt  Nxmo  Pbo  Tunc — Costs — Af- 
PiAL. — ^Wliere  a  petition  to  enforce  a  contract  for  the  oonvejanee 
of  land  of  a  deceased  person  was  contested  by  the  administratory 
and  was  dismissed  without  prejudice,  under  section  1602  of  the 
Code  of  Civil  Procedure,  and  several  months  thereafter  the  ad- 
ministrator moved  for  and  obtained  an  amendment  to  the  judg- 
ment nunc  pro  tunc,  taxing  the  costs  against  the  petitioner,  the 
petitioner  is  entitled  to  appeal  from  the  judgment  so  amended 
within  sixty  days  from  the  date  of  the  amendment,  upon  a  bill  of 
exceptions  prepared  and  served  thereafter  in  due  time. 

MOTION  to  dismiss  an  appeal  from  orders  of  the  Superior 
Court  of  Sonoma  County  amending  and  modifying  a  judg- 
ment of  that  court  nunc  pro  tunc.    Emmett  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Haskell  &  Denny,  and  J.  T.  Campbell,  for  Appellant. 

Lyman  Green,  and  F.  A.  Meyer,  for  Respondent 

THE  COUBT.— This  is  a  motion  to  dismiss  the  appeals 
from  sundry  orders  taken  by  appellants  under  the  following 
circumstances:  A  petition  was  filed  by  the  appellants  in  the 
matter  of  the  estate  of  the  deceased,  seeking  specific  perform- 
ance of  a  contract  for  the  sale  and  conveyance  of  land,  made 
by  deceased  with  them.  The  proceedings  were  under  sections 
1597  and  1598  of  the  Code  of  Civil  Procedure.  The  admin- 
istrator  made  answer,  controverting  the  alleged  right  to  com- 
pel conveyance,  and  concluded  by  a  prayer  that  the  petitioners 
take  nothing  by  their  petition.  After  hearing,  the  court  dis- 
missed the  petition  without  prejudice,  as  contemplated  by 
section  1602  of  the  Code  of  Civil  Procedure.  The  decree  was 
entered  accordingly.  This  decree  was  given  upon  the  eleventh 
day  of  June,  1902.  Some  months  thereafter  the  administra- 
tor filed  his  "notice  of  a  motion  for  judgment  nunc  pro  tunc,'* 
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by  which  he  proposed  to  ask  the  court  to  amend  its  judgment 
by  adding  thereto  a  judgment  for  costs  against  the  petitioners, 
stating  that  the  motion  would  be  made  upon  the  ground  ''that 
said  administrator  inadvertently  failed  on  said  eleventh  day 
of  June,  to  ask  for  said  judgment,  and  upon  the  ground  that 
said  court  at  any  time  has  the  right  to  enter  said  judgment." 
The  court  did  order  its  judgment  amended  nunc  pro  tunc, 
and  taxed  the  costs  against  the  petitioners  in  the  sum  of  one 
hundred  and  fifty-eight  dollars.  From  this  judgment,  as 
amended,  they  appeal.  Various  other  orders  were  made  by 
the  court,  and  a  contention  arises  between  the  parties  as  to 
whether  or  not  these  orders  are  appealable.  But  without 
entering  into  a  minute  examination  and  discussion  of  them, 
it  is  sufficient  here  to  say  that,  giving  fullest  weight  to  the 
action  of  the  trial  court  in  the  premises,  it  amounted  to  a 
modification  and  amendment  of  its  judgment.  From  the 
judgment  so  amended  and  modified  an  appeal  taken  within 
sixty  days  will  lie.  (Estate  of  Corwin,  61  Cal.  160;  Stutt- 
metster  v.  Superior  Court,  71  Cal.  322.)  It  is  further  urged 
that  there  is  no  proper  bill  of  exceptions  to  support  the  ap- 
peal, but  the  certificate  of  the  judge  shows  that  the  bill  of 
exceptions  was  prepared  and  served  in  time. 
The  motion  to  dismiss  is  therefore  denied. 


[8m.  No.  088.    Department  Two. — ^Deeember  21,  1908.] 

GEORGE  W.  LINDY,  Plaintiff-Bespondent,  v.  MARTHA 
McCHESNEY  et  al.,  Defendants-Respondents,  and 
MARY  E.  MANN,  Defendant-Appellant. 

JBSTAIXS  OV  DiCEASBD  PERSONS — PrOCEEDINO  TO  DETEBlimE  HEIBSmP — 

GosTS — ^DEPOSITIONS  NOT  UsED. — In  a  proceeding  to  determine  heir- 
ship of  the  estate  of  a  deceased  person,  where  the  plaintifi!  and  one 
of  the  defendants  each  claimed  the  entire  estate  as  against  all  other 
claimants,  as  sole  child  and  heir,  and  the  judgment  was  in  favor 
of  the  other  defendants,  who  were  devisees  and  legatees  under  the 
win  of  the  decedent,  a  judgment  in  their  favor  for  costs  was  proper, 
and  Miflh  judgment  might  property  inefaid^  tlw  costs  of  depositions 
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taken  by  them,  though  not  used  at  the  trial,  in  the  absence  of  a 
showing  that  it  was  unnecessary  to  take  them,  or  that  they  shouM 
not  be  allowed  for  some  special  reason. 
Id. — Discretion  of  Court — Apportionment  op  Costs. — The  court  has 
discretion  in  a  proceeding  to  determine  heirship,  under  section  1664 
of  the  Code  of  Civil  Procedure,  to  apportion  the  costs  between  the 
parties;  but  it  is  proper  to  award  costs  to  the  successful  claimants^ 
as  against  an  unsuccessful  adyerse  claimant  of  the  whole  eetate. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Joa- 
quin County  denying  a  motion  to  retax  and  apportion  costs. 
Edward  I.  Jones,  Judge. 

Woods  &  Levinsky,  and  James  H.  Budd,  for  Appellant. 

Denson,  Oatman  &  Denson,  for  Plaintifif-Respondent 

John  A.  Percy,  and  Budd  &  Thompson,  for  Martha  E.  Mo- 
Chesney  et  al.,  Respondents. 

James  A.  Louttit,  and  Louttit  &  Middlecoff,  for  William 
A.  Cowdery,  Respondent. 

H.  R.  McNoble,  for  Rosa  B.  Hunt,  Respondent 

E.  0.  Larkins,  for  Henry  West  et  al.,  Respondents. 

Carl  E.  Linds,  for  Mary  E.  Humes,  Respondent 

Gk>uld  &  Bogue,  for  Philander  N.  West  et  al.,  Respondents. 

McFARLAND,  J. — This  is  a  proceeding  under  section  1664 
of  the  Code  of  Civil  Procedure,  to  ascertain  and  declare  the 
rights  of  all  persons  claiming  as  distributees  of  the  estate  of 
George  M.  Easson,  deceased.  The  appeal  here  is  by  Mary  B. 
Mann  from  an  order  denying  her  motion  to  strike  out  from 
a  bill  of  costs  filed  by  the  respondents  certain  chaises  for 
taking  depositions,  which  were  not  used  at  the  trial,  and  ''to 
apportion  the  costs"  in  the  proceeding  "in  accordance  with 
the  provisions'*  of  said  section  1664. 

The  record  on  the  present  appeal  is  very  meager,  and 
shows  nothing  as  to  the  nature  of  the  respective  claims  of 
the  parties  to  the  estate  of  said  Kasson.    It  merely  showa 
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that  the  judgment  was  in  favor  of  the  defendants  who  are 
respondents  here,  and  against  the  appellant,  Mann.  The  case, 
however,  was  here  once  before,  and  is  reported  in  Estate  of 
Kasson,  127  Cal.  496,  and  counsel  for  both  parties  refer  in 
their  briefis  to  the  case  as  there  reported.  If  we  can  look  into 
that  case,  we  see  that  the  appellant,  Mann,  claimed  the  entire 
estate  as  the  child  and  sole  heir  of  the  deceased,  and  that  the 
respondents  daim  as  devisees  and  legatees  under  a  will  made 
by  said  Kasson,  so  that  the  contest  was  between  appellant  on 
the  one  side,  and  the  respondents  on  the  other;  and  as  ap- 
pellant lost,  there  is  no  reason  why  she  shoula  not  be  liable 
for  the  costs,  as  any  other  losing  party  in  a  civil  action.  It 
is  true  that  section  1664  gives  the  court  discretion  to  appor- 
tion the  costs  between  the  parties,  but — if  we  can  look  into  the 
former  record — ^the  present  case  does  not  call  for  such  action. 
On  the  other  hand,  if  we  are  confined  to  the  record  on  the 
present  appeal,  there  is  nothing  in  it  to  show  any  abuse  of 
discretion.  As  to  the  items  for  taking  depositions,  they  are 
proper  disbursements  to  put  into  a  cost-bill,  unless  it  be  shown 
that  they  were  unnecessary,  or  that  for  some  special  reason 
they  should  not  be  allowed, — ^which  is  not  shown  here.  It  is 
frequently  proper  and  necessary  for  a  party  to  have  deposi- 
tions taken,  although  afterwards  the  case  may  take  sucn 
course  as  to  make  it  unnecessary  to  use  them.  For  instance, 
the  opposite  party  may  fail  to  make  out  a  case,  or  a  nonsuit 
may  be  granted,  in  which  case  the  party  taking  the  deposi- 
tions would  not  be  called  upon  to  use  them. 
The  order  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
GXLLOal.— 23 


J 
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[S.  F.  No.  3669.    In  Bank.— December  21,  1903.] 

SAN  FRANCISCO  LAW  AND  COLLECTION  COMPANY, 
Respondent,  v.  STATE  OP  CALIFORNIA,  AppeUant. 

Action  against  State — BoxmTT  on  Coyote  Scalps — New  Trial. — The 
provisions  of  the  Code  of  Civil  Procedure  relative  to  new  trials 
apply  to  actions  against  the  state  to  recover  the  bounty  on  coyote 
scalps  brought  under  the  act  of  March  23,  1901.  The  action  autboi^ 
ized  by  that  act  is  not  a  special  proceeding,  but  an  ordinary  action 
for  money  due,  and  the  rules  of  law  apply  thereto  which  are  applic- 
able to  ordinary  actions. 

Id. — ^Appeal — Time  pob  Filing  Tbanscbipt — Settlement  of  Excep- 
tions.— In  an  action  in  which  a  motion  for  a  new  trial  will  lie,  the 
appellant  has  forty  days  after  the  settlement  of  a  bill  of  ezeep- 
tions  on  motion  for  new  trial,  which  may  be  used  on  appeal  from 
the  judgment,  in  which  to  file  his  transcript  on  appeal;  and  where 
it  appears  that  the  time  has  not  elapsed,  and  the  settlement  has 
been  deferred  by  stipulation  of  the  parties,  a  motion  to  dismisa  the 
appeal  on  the  ground  that  the  transcript  has  not  bean  filed  must  be 
denied. 

Id. — Appeal  by  State — Undeetaking — Construction  op  Cods. — Al- 
though section  1058  of  the  Code  of  Civil  Procedure  in  terms  only  ex- 
empts the  state  from  giving  an  undertaking  on  appeal  when  it  ia 
a  party  plaintiff,  and  does  not  expressly  exempt  it  when  it  is  a 
party  defendant,  yet,  from  the  other  terms  of  that  section,  the  in- 
tention to  exempt  the  state  in  all  eases  is  clear;  and  where  the 
provisions  of  the  Code  of  Civil  Procedure  relating  to  undertakings 
on  appeal,  as  originally  passed  and  as  last  amended,  were  not  in- 
tended to  include  the  state,  the  general  words  of  such  proviaiona 
should  not  be  held  applicable  to  the  state,  unless  the  intention  of 
the  legislature  that  they  should  be  applicable  is  clearly  shovm. 

Id. — Services  op  Notice  op  Appeal— Time  por  Filino. — ^TWie  aerWee  of 
a  notice  of  appeal  may  precede  the  filing  of  it,  and  the  statute 
does  not  prescribe  any  particular  time  after  service  within  whieh 
it  must  be  filed,  and  it  may  be  filed  at  any  time  before  the  expira- 
tion of  the  time  for  appeal,  though,  when  an  undertaking  ia  re- 
quired, it  must  be  filed  within  five  days  after  service  of  the  notiee. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Sacramento  County.  Joseph  W.  Hughea, 
Judge, 

The  faets  are  stated  in  the  opinion  of  the  court 
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U.  S.  Webb,  Attorney-General,  George  A.  Startevante,  As- 
gistant  Attorney-General,  and  Devlin  &  Devlin,  for  Appel- 
lant. 

T.  Carl  Spelling,  for  Respondent. 

ANGELLOTTI,  J. — This  is  a  motion  to  dismiss  an  appeal 
from  a  judgment  entered  against  defendant  in  the  superior 
court  of  Sacramento  County,  for  the  sum  of  $8,885.  The 
action  was  brought  under  the  provisions  of  the  act  of  March 
23,  1901,  (Stats.  1901,  p.  646,)  authorizing  suits  against  the 
state  on  claims  arising  under  the  act  iudng  a  bounty  on 
coyote  scalps,  approved  March  31,  1891.  The  motion  to  dis- 
miss the  appeal  is  based  on  several  grounds,  which  will  be 
separately  considered. 

1.  It  is  urged  that  the  appellant  has  failed  to  serve  or  file  a 
transcript  on  appeal  within  the  time  prescribed  by  the  rules 
of  this  court.  The  notice  of  appeal  was  served  on  April  17, 
1903,  and  filed  on  April  28, 1903,  and  no  transcript  on  appeal 
had  been  served  or  filed  at  the  time  of  the  serving  of  the  notice 
of  motion  to  dismiss  the  appeal,  July  23,  1903,  or  at  the  date 
of  the  hearing  of  the  motion,  August  3,  1903.  It  appears, 
however,  that  a  notice  of  intention  to  move  for  a  new  trial 
upon  a  bill  of  exceptions  was  regularly  given ;  that  thereafter 
a  proposed  bill  of  exceptions  was  regularly  and  in  due  time 
served  on  respondent;  that,  by  stipulation,  the  hearing  and 
settlement  of  said  bill  was  continued  to  September  1,  1903, 
until  which  time  respondent  was  given  to  prepare  amend- 
ments; and  that  the  bill  of  exceptions  has  not  been  settled. 
If  the  action  be  one  in  which  a  motion  for  a  new  trial  will  lie, 
it  is  clear  that  the  fact  that  the  bill  of  exceptions  to  be  used 
on  the  hearing  of  the  pending  motion  for  a  new  trial,  and 
which  may  be  used  on  this  appeal  from  the  judgment,  has 
not  yet  been  settled,  and  that  its  settlement  has  been  deferred 
by  stipulation  of  the  parties,  is  a  complete  answer  to  the 
motion  to  dismiss  on  the  ground  that  the  transcript  on  appeal 
has  not  been  filed.  The  appellant  has  forty  days  after  the 
settlement  of  said  bill  within  which  to  file  such  transcript. 
(Kelly  V.  Ning  Yung  etc.,  Admr.,  138  Cal.  602;  Bernard  v. 
Sloan,  138  Cal.  746.) 

It  is  claimed  that  the  trial  court  has  no  authority  to  grant 
a  new  trial  in  a  proceeding  under  the  act  of  March  31,  1901 ; 
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that  there  is  consequently  no  authority  for  the  settlement  of 
a  bill  of  exceptions  on  a  motion  for  a  new  trial  in  such  a 
proceeding;  that  such  a  bill  cannot  be  used  on  the  apx>eal 
from  the  judgment ;  and  that  the  fact  that  it  is  still  unsettled 
is  therefore  no  answer  to  the  motion  to  dismiss.  The  argu- 
ment is  undoubtedly  sound,  if  there  be  no  authority  for  the 
granting  of  a  new  trial  in  such  proceedings. 

We  are,  however,  satisfied  that  a  motion  for  a  new  trial 
will  lie  in  such  a  proceeding.  The  action  authorized  by  the 
act  of  1901  is  an  ordinary  action  for  the  recovery  of  money 
alleged  to  be  due  from  the  state,  and  is  in  no  true  sense  of  the 
word  a  special  proceeding.  The  fact  that  no  action  can  be 
maintained  against  the  state  without  its  express  permission  is 
immaterial.  When  such  permission  is  granted  by  statute  for 
the  maintenance  of  suits  against  the  state  by  those  who  claim 
that  the  state  is  indebted  to  them,  there  is  no  material  distinc- 
tion between  the  proceeding  instituted  thereunder  and  any 
action  for  money  against  an  ordinary  defendant,  and  the 
rules  of  law  applicable  to  the  ordinary  action  are  applicable 
to  such  suit,  except  in  so  far  as  it  is  prescribed  otherwise 
by  the  legislature.  The  act  provides  for  a  "suit"  in  any 
superior  court  of  the  state  and  the  prosecution  of  the  same 
to  '* final  judgment"  It  declares  that  **The  rules  of  practice 
in  civil  cases  shall  apply  to  such  suits,  except  as  herein 
otherwise  provided,  with  the  right  to  appeal  to  either  party." 
There  is  no  special  provision  therein  relative  to  the  pleadings 
and  mode  of  trial.  The  issues  of  fact  made  by  the  complaint 
and  answer  in  the  ordinary  way  are  to  be  tried  and  deter- 
mined in  the  ordinary  way,  and  there  is  nothing  in  the  lan- 
guage of  the  act  to  indicate  an  intention  to  deprive  either  the 
plaintiff  or  the  state  of  the  right  accorded  to  parties  to  an 
action  to  apply  for  a  re>examination  of  the  issues  of  fact  for 
the  causes  specified  in  section  657  of  the  Code  of  Civil  Pro- 
cedure, unless  the  words  ''with  the  right  of  appeal  to  either 
party"  indicate  such  intention. 

We  are  satisfied  that  they  indicate  no  such  intention,  and 
that  the  provisions  of  the  Code  of  Civil  Procedure  relative  to 
new  trials  are  applicable  to  suits  against  the  state  under  the 
act  of  March  23,  1901. 

2.  It  is  claimed  that  the  appeal  is  ineffectual  for  any  pur- 
pose, by  reason  of  the  fact  that  no  undertaking  on  appeal  for 
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damages  and  costs  has  ever  been  filed  by  the  state,  or  deposit 
of  money  made  in  lieu  thereof,  and  that  the  giving  of  such 
undertaking  has  not  been  waived.  (Code  Civ.  Proc,  sees. 
940,  941.) 

This  claim  is  based  upon  the  fact  that  section  1058  of  the 
Code  of  Civil  Procedure  does  not  in  terms  exempt  tl.e  state 
from  giving  undertakings  when  it  is  a  party  defendant,  al- 
though the  section  does  in  terms  so  except  the  state  when  it  is 
a  party  plaintiff,  and  exempts  any  state  officer,  when,  in  his 
oMcial  capacity  or  in  behalf  of  the  state,  he  is  a  party  plain- 
tiff or  defendant.  The  intention  to  dispense  with  the  bond 
in  all  cases  where  the  state  or  the  people  of  the  state,  or  any 
state  officer  in  behalf  of  the  state,  or  any  county,  city  and 
county,  city,  or  town  is  a  party  plaintiff  or  defendant,  is 
clear,  and  the  reason  for  the  omission  from  section  1058  of 
the  Code  of  Civil  Procedure  of  any  provision  in  terms  ex- 
empting the  state  from  the  giving  of  bonds  and  undertakings 
in  actions  wherein  it  is  a  party  defendant  was  probably,  as 
suggested  by  plaintiff,  that  at  the  time  of  the  last  amendment 
of  said  section  the  state  could  not  be  brought  into  court  as  a 
defendant  The  general  provisions  relative  to  the  giving  of 
an  undertaking  on  appeal  as  security  .for  damages  and  costs 
(sections  940  and  941  of  the  Code  of  Civil  Procedure)  have 
not  been  amended  since  the  year  1874.  As  originally  enacted, 
and  as  last  amended,  they  were  not  intended  to  include  the 
state,  for  by  section  1058  of  the  Code  of  Civil  Procedure,  as 
originally  enacted  in  1872,  explicit  provision  was  made  for  the 
exemption  of  the  state  from  the  effect  of  such  provisions  in  all 
eases  in  which  it  could  then  be  made  a  party. 

This  being  the  condition  of  the  legislation  at  the  time  of  the 
enactment  of  the  various  provisions  authorizing  suits  against 
the  state  on  claims  for  money,  the  general  words  of  the  statu- 
tory provisions  relative  to  undertakings  on  appeal  should  not 
be  held  applicable  to  the  state,  unless  the  intention  of  the 
legislature  that  they  should  be  so  applicable  is  clearly  shown. 
(See  20  Ency.  Plead,  and  Prac,  588;  Ex  parte  Macdonald, 
76  Ala.  603;  State  of  Nevada  v.  Rhoades,  6  Nev.  373.)  No 
such  intention  anywhere  appears.  No  one  can  conceive  of 
any  reason  why  the  state  should  be  compelled  to  give  an  un- 
dertaking on  appeal  in  a  proceeding  under  this  act.  Such  an 
undertaking  is  given  by  an  appellant  to  secure  to  the  respond* 
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ent  the  costs  on  appeal  and  such  damages  as  may  be  awarded 
thereon.  Under  the  express  terms  of  the  act  authorizing  the 
suit,  all  costs  must  be  paid  hy  the  plaintiff,  and  any  judgment 
that  it  may  ultimately  recover  can  be  only  for  the  amount 
actually  due  plaintiff,  without  interest  and  without  costs.  It 
is  suggested  that  damages  might  be  awarded  plaintiff  against 
the  state  for  a  frivolous  appeal  taken  by  its  officers,  but  the 
suggestion  is  probably  not  seriously  made.  Such  an  under- 
taking on  appeal  could  serve  no  useful  purpose.  The  right  of 
appeal  in  these  proceedings  is  guaranteed  to  the  state  by  the 
act,  but  there  is  no  provision  for  the  giving  of  an  undertaking 
on  appeal  by  the  state,  and  we  know  of  no  way  in  which,  in 
the  absence  of  legislation  providing  a  mode  therefor,  the  state 
could  comply  with  the  requirements  of  the  general  law  rela- 
tive to  the  giving  of  such  an  undertaking,  or  security  in  lieu 
thereof.  To  hold  that  the  giving  of  tlie  same  is  necessary 
to  perfect  an  appeal  by  the  state  would  be  practically  to  deny 
the  state  the  right  of  appeal  in  these  cases.  (See  Common- 
wealth V.  Franklin  Canal  Co.,  21  Pa.  St.  117.) 

3.  It  is  further  urged  that  no  notice  of  appeal  was  served  in 
proper  time,  or  at  all.  As  already  stated,  the  notice  of  appeal 
was  not  filed  until  eleven  days  after  the  service  of  the  same, 
but  it  was  filed  within  six  months  of  the  date  of  entry  of  judg- 
ment. Section  940  of  the  Code  of  Civil  Procedure  provides 
that  "An  appeal  is  taken  by  filing  with  the  clerk  of  lie  court 
...  a  notice  stating  the  appeal  from  the  same,  .  .  .  and  serv- 
ing a  similar  notice  on  the  adverse  party  or  his  attorn^. 
The  order  of  service  is  immaterial,  but  the  appeal  is  inef- 
fectual for  any  purpose  unless  within  five  days  after  service 
of  the  notice  of  appeal,  an  undertaking  be  filed,"  etc 

It  is  well  settled  that  under  this  section  the  serving  of  the 
notice  of  appeal  may  precede  the  filing,  and,  as  was  said  in 
Robinson  v.  Lodge^  114  Cal.  41,  "The  code  does  not  prescribe 
any  particular  time  after  service  within  which  it  must  be 
filed."  In  that  case  the  service  preceded  the  filing  by  five 
days.  In  both  Noonan  v.  Nunan,  76  Cal.  44,  and  OaUoway  ▼. 
Rouse,  63  Cal.  280,  the  service  preceded  the  filing  by  a  day 
or  more,  while  in  Hewes  v.  Carville  Mfg.  Co.,  62  Cal.  516, 
the  service  of  the  notice  preceded  the  filing  by  eighteen  days. 
In  all  these  cases,  the  motion  to  dismiss  the  api>eal  was  denied. 
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We  have  not  found  that  the  doctrine  of  Hewes  v.  CarvUle 
Mfg,  Co.,  62  Cal.  516,  has  been  overruled  so  far  as  the  ques- 
tion here  involved  is  concerned.  The  cases  relied  upon  by 
plaintiff  as  overruling  it  are  cases  relating  entirely  to  the  un- 
dertaking on  appeal,  which,  to  be  valid,  must  be  filed  within 
five  days  after  the  service  of  the  notice  of  appeal.  When  it 
is  once  conceded,  as  it  must  be  under  the  decisions,  that  the 
filing  of  the  notice  may  be  on  a  day  subsequent  to  the  service, 
and  that  the  code  does  not  prescribe  any  particular  time  after 
service  within  which  such  filing  must  be  had,  it  logically  fol- 
lows that  the  notice  may  be  filed  any  time  before  the  expira^- 
tion  of  the  time  for  appeal.  The  appeal  is  not  perfected  until 
all  of  the  things  required  by  the  statute  to  be  done  have  been 
done.  The  notice  of  appeal  must  be  served,  the  undertaking 
must  be  filed  within  five  days  after  the  service  of  the  notice, 
and  the  notice  must  be  filed.  So  long  as  the  notice  of  appeal 
remains  unfiled,  the  appeal  has  not  been  taken,  and  the  pre- 
vailing party  is  at  liberty  to  proceed,  notwithstanding  the 
service  of  notice  and  the  filing  of  undertaking,  to  enforce 
his  judgment,  so  that  the  claim  of  plaintiff  that  the  losing 
party  may,  by  failing  to  file  his  notice  of  appeal  after  notice, 
"tie  up  the  judgment  for  six  months  without  ever  appeal- 
ing," is  not  well  founded.  The  notice  of  appeal  must  un- 
doubtedly be  both  served  and  filed  within  the  time  allowed  for 
the  taking  of  an  appeal,  but  we  find  no  warrant  in  the  statute 
for  holding  that  the  notice  must  be  filed  within  any  specified 
number  of  days  after  service. 
The  motion  to  dismiss  the  appeal  is  denied. 

Beatty,  C.  J.,  Shaw,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  concurred. 
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[Sae.  No.  874.    In  Bank.— December  21,  1903.] 

COUNTY  OP  TDBA,  Respondent,  v.  KATE  HATES  MIN- 
ING  COMPANT  et  al.,  AppeUants. 

iNJimcnoN— MiKiNO  Debris — Nuisance — Action  by  Oountt. — ^A 
eotinty,  m  the  owner  of  property  injured  by  the  deposit  of  mining 
debris  in  a  tributary  of  the  Yuba  Biyer,  may  maintain  an  aetion 
to  enjoin  the  deposit  therein  of  such  debris  by  a  mining  company 
eirgaged  in  sluiee-mining  upon  sueh  tribntazy.  The  publie  nuisance 
in  siich  ease  is  aiso  a  private  nuisance  to  the  county,  which  it  may 
enjoin. 

I©. — Situation  or  County  Propeett  "Adjacent**  to  Biysb — ^Puead- 
ING — ^PiNDiNG — SumciENOY  OF  EviDENCB. — Where  the  complaint 
alleged  and  the  court  found  that  the  county  property  was  ''adja- 
cent" to  the  Tuba  Biver,  the  finding  is  not  against  the  evidence, 
where  the  evidence  shows  that  the  property,  though  not  in  eontaet 
with  the  river,  was  sufficiently  near  thereto  to  be  injured  by  tbe 
deposit  of  debris  thereon  by  the  river  in  time  of  high  water.  The 
property  is  ''adjacent"  to  the  river  when  situated  near  or  dose 
to  it. 

Id. — ^Belief  bbtoki»  Issues— Invasion  or  Pbopebtt  Bights. — Where 
the  issues  tried  and  determined  related  solely  to  the  working  of  de- 
fendant's mine  by  the  hydraulic  or  sluicing  process,  so  as  to  de- 
posit debris  in  a  tributary  of  the  river,  reUef  granted  b^ond  the 
issues,  to  restrict  the  use  of  the  water  of  the  defendants  on  any 
other  ground  or  mine,  or  forbidding  a  bona  fide  sale  or  transfer 
of  the  water  supply  or  of  the  mining  property  of  the  defendants, 
which  may  be  used  for  any  lawful  purpose,  even  though  def enoants 
may  know  that  the  purchaser  will  not,  in  working  the  same,  respect 
the  rights  of  others,  if  the  sale  is  not  made  for  that  express  pur^ 
pose,  is  an  unwarranted  invasion  of  the  rights  of  property  of  the 
defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County  and  from  an  order  denying  a  new  trial  E.  A.  Davis, 
Judge. 

The  f  aota  are  stated  in  the  opinion  of  the  oourt 

C.  W.  Cross,  for  Appellants. 

The  judgment  grants  relief  not  authorized  by  the  pleading, 
and  not  embraced  within  the  issues,  and  is  erroneous.  (Code 
Civ.  Proc,  sec.  580 ;  Sterling  v.  Hanson,  1  Cal.  478 ;  Sigoumey 
V.  Zellerbach,  55  Cal.  431;  Northern  Railway  Co.  v.  Jordan^ 
87  Cal.  23;  Mondran  v.  Ooux,  51  Cal.  151;  Bachman  v. 
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Sepulveda,  39  Cal.  688;  Hicks  v.  Murray,  43  Cal.  515;  Reed 
V.  Norton,  99  Cal.  617;  Cummings  v.  Cummings,  75  Cal.  434.) 
The  remedy  on  a  judgment  broader  than  the  facts  alleged  and 
found  is  by  an  appeal  from  the  judgment  on  the  judgment- 
roll.  {Shepard  v.  McNeil,  38  Cal.  72;  Eeinlen  v.  EeUbron, 
71  Cal.  557;  Roberts  v.  Eldred,  73  Cal.  894.) 

E.  P.  McDaniel,  and  Robert  T.  Devlin,  for  Respondent 

The  only  limitation  on  the  power  of  a  court  of  equity  to 
grant  relief  under  the  general  prayer  for  relief  is,  that  it  must 
be  agreeable  to  the  case  made  by  the  bill,  and  not  different 
from  or  inconsistent  with  it.  {Cram  v.  Barnes,  1  Md.  Ch. 
151.)  Any  appropriate  relief  may  be  granted  under  a  gen- 
eral prayer.  {Repplier  v.  Buck,  44  Ky.  (5  B.  Mon.)  96.) 
The  relief  granted  is  appropriate  under  the  general  prayer 
jbr  relief,  and  is  not  inconsistent  with  the  complaint. 

ANQBLLOTTI,  J.— This  action  was  brought  by  the  plain- 
tiff, the  owner  of  certain  lots  of  land  in  the  city  of  Marysville, 
county  of  Yuba,  in  which  are  situated  the  county  courthouse, 
county  jail,  hall  of  records,  and  county  hospital,  and  also  the 
owner  of  the  wagon-bridge  crossing  the  Tuba  River  from  the 
foot  of  D  Street  in  said  city,  to  obtain  a  decree  enjoining  de- 
fendants from  discharging  debris  from  their  mineral  lands 
into  Sweetland  Creek  and  the  Yuba  River,  or  any  branch 
thereof,  to  the  injury  of  plaintiff's  said  property.  On  the 
trial,  the  action  was  dismissed  as  to  all  of  the  defendants  ex- 
cept the  above-named  mining  company  and  Charles  N.  Miller, 
its  superintendent,  and  judgment  went  for  plaintiff.  From 
the  judgment  and  order  denying  their  motion  for  a  new  trial 
said  defendants  appeal. 

The  complaint  alleged  that  the  property  of  plaintiff  is  adja- 
cent to  the  Yuba  River,  which  empties  into  the  Feather  River 
at  or  near  the  city  of  Marysville,  and  that  the  defendants 
are  in  possession  of,  working  and  operating  by  the  hydraulic 
process  and  the  ground-sluice  process,  certain  mines  and  min- 
ing claims  in  Nevada  County,  and  discharging  the  debris 
therefrom  into  Sweetland  Creek,  a  tributary  of  Yuba  River, 
about  three  miles  in  length,  whence  said  debris  is  carried 
down  the  Yuba  River,  and  is  deposited  and  lodged  in  the  beds 
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and  channels  of  the  river  and  upon  plaintiff's  property, 
and  will  continue  to  do  ao,  unless  restrained.  The  complaint 
alleged  the  general  effect  of  such  mining  operations  of  de- 
fendants upon  the  Yuba  River,  which  is  by  the  deposit  of 
debris  therein,  to  raise  the  bed  and  channel  of  the  river,  and 
cause  the  lands  on  each  side  thereof,  in  times  of  flood,  in  the 
absence  of  high  and  secure  levees,  to  be  covered  with  water 
and  debris,  to  the  great  damage  of  said  lands.  (As  to  the 
general  effects  of  such  mining  operations,  see  Mining  Debris 
case,  9  Saw.  441,  18  Fed.  753,  relating  to  the  same  locality.) 

It  was  further  alleged  that  it  will  require  many  years  to  ex- 
haust the  mines  of  defendants,  that  the  property  of  plaintiff 
is,  by  reason  of  said  mining  operations  of  defendants,  each 
year  becoming  more  seriously  threatened  with  destruction 
from  the  waters  of  the  river,  that  its  value  has  already  been 
greatly  depreciated  thereby,  and  that  if  said  defendants  and 
others  who  are  engaged  in  said  operation  are  permitted  to 
continue  to  engage  therein,  the  said  property  will  be  utterly 
destroyed  and  rendered  absolutely  valueless  for  any  purpose 
whatever.  It  was  further  alleged  that  plaintiff's  lands  have 
been  flooded,  but  there  was  no  evidence  to  sustain  this  allega- 
tion, the  testimony  in  this  regard  being  simply  that  but  for  the 
levees  it  would  have  been  ruined.  In  all  other  respects,  the 
material  allegations  of  the  complaint  must  be  held  to  be  sus- 
tained by  the  testimony.  It  is  true  that  the  evidence  failed  to 
show  that  defendants  were  mining  by  the  "hydraulic  pro- 
cess," but,  admittedly,  they  were  mining  by  the  **  ground- 
sluice  process,"  which,  according  to  the  evidence,  produced 
the  same  effect  in  kind  as  the  hydraulic  process,  only  to  a  leaa 
degree.  It  is  urged  that  the  property  of  plaintiff,  other  than 
the  bridge,  was  not  ** adjacent  to"  the  Yuba  River,  and  that 
the  finding  of  the  court  in  that  regai-d  is  not  sustained  by  the 
evidence.  The  property  is  all  near  the  river,  but  none  of  it 
borders  thereon.  To  be  ** adjacent"  to  the  river,  it  is  not  es- 
sential that  the  property  should  be  in  actual  contact  there- 
with. A  thing  is  adjacent  to  another  when  it  lies  near  or 
dose  to  it,  although  it  is  not  in  actual  contact  therewith. 

The  material  question  here  was  whether  it  was  near  enougrh 
to  the  river  to  be  damaged  by  such  overflow  thereof  as  might 
be  caused  by  the  acts  complained  of. 
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The  court  was  justified  in  concluding  that  the  operations 
of  defendants  constituted  a  public  nuisance,  specially  injuri- 
ous to  plaintiff  as  a  property-owner,  and,  therefore,  one  to  en- 
join which  plaintiff  could  maintain  an  action.  (Code  Civ. 
Proc,  sec.  731;  Civ.  Code,  sec.  3493;  Mining  Debris  case,  9 
Saw.  441;  18  Fed.  753.)  As  to  the  county,  as  a  property- 
owner,  the  nuisance  is  also  a  private  nuisance.  {Fisher  v. 
Zumwalt,  128  Cal.  493.)  The  county  is  not  suing  to  protect 
the  rights  of  others,  but  purely  in  its  proprietary  capacity, 
as  the  owner  of  certain  real  property. 

The  decree  enjoining  defendants,  their  officers,  agents,  etc., 
from  discharging  the  debris  into  Sweetland  Creek  or  Yuba 
River,  or  any  of  their  tributaries ;  and  from  dumping  or  plac- 
ing the  same  in  such  places  that  it  would  be  liable  to  be  washed 
or  removed  thereto,  and  from  suffering  or  allowing  its  or  their 
claims  to  be  worked  or  operated  by  the  hydraulic  process  or 
ground-sluice  process,  and  the  debris  therefrom  discharged 
into  said  river,  creek,  or  tributaries  thereof,  was  warranted 
by  the  pleadings,  evidence,  and  findings.  The  decree  further 
restrains  defendants  **from  suffering  others  to  use  his  or  its 
water  supply,  or  any  part  thereof,  for  tne  purpose  of  wash- 
ing into  such  streams  or  gulches  any  earth,  rocks,  boulders, 
day,  sand,  or  other  solid  material  contained  in  any  other 
ground  or  mine,  with  knowledge  on  the  part  of  said  defend- 
ants that  the  same  is  to  be  used  in  such  a  manner  as  to  work 
injury  to  the  property  of  the  plaintiff  described  in  the  com- 
plaint, .  .  .  and  also  from  selling,  leasing,  or  in  any  manner 
conveying,  transferring,  or  disposing  of  said  mine  and  mining 
ground,  or  any  part  thereof,  or  the  water  supply  of  the  said 
defendants,  or  either  of  them,  to  any  person  whatever  for  the 
purpose  of  being  worked  or  used  by  the  hydraulic  process  or 
the  ground-sluice  process,  and  the  mining  debris  discharged 
therefrom  into  said  creek  or  river,  or  any  of  their  or  its  tribu- 
taries, with  knowledge  of  said  purposes  on  the  part  of  said 
defendants. 

It  is  specially  urged  by  appellants  that  the  judgment  should 
be  modified  by  striking  therefrom  these  portions  thereof,  it 
being  claimed  that  neither  the  allegations  of  the  complaint 
nor  the  evidence  justified  the  insertion  thereof  in  the  decree. 
While  the  prayer  of  the  complaint  asked  for  this  relief,  there 
was  no  allegation  of  the  complaint  warranting  the  provision 
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as  to  the  iise  of  defendants'  water  **<n  any  other  ground  or 
mine."  The  object  of  the  action  was  to  restrain  the  defend- 
ants from  working  their  own  mining  property  in  a  certain 
way;  the  allegations  of  the  complaint  are  clearly  confined 
thereto,  and  so  far  as  the  complaint  is  concerned  the  water  is 
referred  to  merely  as  an  instrumentality  in  working  said 
property.  There  is  no  allegation  that  they  ever  suffered  or 
threatened  to  suffer  any  one  else  to  use  their  water  for  mining 
operations.  On  the  contrary,  the  allegation  as  to  the  water  is, 
that  the  defendant  mining  company  'Ms  now  using  and  will 
continue  to  use"  the  same  **to  mine  its  said  tracts  of  land," 
and  the  only  evidence  in  the  record  is  that  furnished  by  tne 
stipulation  **that  the  company  defendant  owns  and  controls  a 
water  supply  of  2,500  inches  and  ditches  to  convey  the  same  to 
the  mine  and  to  such  customers  as  may  purchase  water  when  it 
has  no  use  for  it."  There  was  no  issue  as  to  any  of  these  mat- 
ters and  no  finding  of  the  court.  While  the  court  was  author- 
ized to  fully  protect  plaintiff  against  any  threatened  acts  and 
injuries  complained  of,  it  could  not  grant  any  relief  except 
such  as  was  '' consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue/*  (Code  Civ.  Proc.,  sec.  580.) 
The  case  made  by  the  complaint  in  this  proceeding  related 
solely  to  the  mining  operations  of  defendants  on  their  own 
lands.  Other  portions  of  the  decree  will  restrain  defendants 
from  allowing  or  suffering  others  to  use  the  water  to  plain- 
tiff's injury  in  maintaining  operations  on  said  land,  and  be- 
yond this  the  court  was  not  authorized  by  the  pleadings  to  go, 
for  the  matter  was  not  embraced  within  the  issues.  The  object 
of  that  portion  of  the  decree  prohibiting  the  selling,  leasing, 
conveying,  transferring,  or  disposing  of  the  mine,  mining 
ground,  and  water  supply  of  defendants,  so  far  as  justified 
by  the  pleadings  and  the  law,  is  fully  attained  by  other  por- 
tions thereof.  What  plaintiff  seeks  to  prevent  by  this  is 
the  discharge  of  mining  debris  from  defendants'  lands  into  the 
creek  and  river,  and  their  tributaries,  by  persons  to  whom  the 
property  may  be  transferred  by  the  defendants.  By  another 
provision  of  the  decree,  as  already  shown,  defendants  are  pro- 
hibited from  suffering  or  allowing  their  claim  to  be  worked  or 
operated  by  the  hydraulic  process  or  ground-sluice  process, 
and  the  debris  therefrom  discharged  into  said  river,  creek, 
or  tributaries  thereof,  and  there  can  be  no  doubt  that  defend- 
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ants  would  be  liable  thereunder  for  the  doing  of  the  prohibited 
acts  by  those  to  whom  the  property  is  leased  by  defendants 
for  the  purpose  of  being  so  worked  and  operated.  It  may 
also  be  that  any  disposition  by  the  defendants  of  the  property 
to  another,  by  deed  or  otherwise,  for  the  express  purpose  of 
being  so  worked  or  used,  would,  if  such  prohibited  acts  were 
done  by  the  person  to  whom  the  transfer  was  made,  be  a  vio- 
lation of  that  portion  of  the  decree  which  prohibits  the  defend- 
ants from  doing  the  acts  productive  of  injury,  or  from  aiding 
others  in  the  commission  thereof.  But  this  portion  of  the 
decree  is  open  to  the  construction  of  forbidding  an  absolute 
bona  fide  sale  or  transfer  by  defendants  of  their  mining  prop- 
erty, which  may  be  put  to  a  lawful  and  proper  use,  to  any 
person  who  may  have  the  intention  to  work  or  use  the  same 
by  the  hydraulic  process  or  ground-sluice  process  and  dis- 
charge the  debris  therefrom  into  the  river,  creek,  or  tributaries 
thereof,  if  defendants  have  knowledge  of  such  intention  on 
the  part  of  the  purchaser.  We  have  not  been  cited  to  any 
authority  warranting  such  an  interference  with  the  rights  of 
property,  and  know  of  no  principle  upon  which  it  can  be 
held  that  a  man  may  not  sell  his  mine  simply  because  he  may 
know  that  the  purchaser  will  not,  in  working  the  same,  respect 
the  rights  of  others. 

The  order  den3ring  defendants'  motion  for  a  new  trial  is 
aflSrmed,  and  the  cause  is  remanded  to  the  lower  court,  with 
directions  to  modify  the  judgment  by  striking  out  the  parts 
thereof  quoted  in  this  opinion, — ^viz.,  the  part  relating  to  the 
use  of  defendants'  water  supply  on  other  lands  than  those  of 
defendants,  and  the  part  relating  to  the  selling,  etc,  of  de- 
fendants' mine,  etc, — and  as  so  modified  said  judgment  will 
stand  affirmed. 

Van  Dyke,  J.,  McParland,  J.,  Lorigan,  J,,  Shaw,  J.,  and 
Eenshaw,  J.,  concurred. 
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[Sac.  No.  1012.    In  Bank.— December  21,  1903.] 

In  the  Matter  of  the  Estate  of  MARY  E.  RYDER,  Deceased. 
L.  RYDER,  Appellant,  v.  MARY  MOORE,  Respondent. 

Estates  or  Dsoxasxd  Persons— Distribution— Jurisdiction — Con 
VXTANCK  BY  HuB-ApPARENT.— The  jurisdiction  of  the  superior 
eourt  over  the  estates  of  deceased  persons  is  entirely  statutory ;  and 
whatever  power  it  may  have  in  the  matter  of  the  distribution  of  an 
estate  of  a  deceased  person  to  consider  and  determine  the  rights  of 
the  grantees  of  heirs,  legatees,  or  devisees,  under  conveyances  made 
by  them  after  the  death  of  the  decedent,  rests  solely  upon  the  pro- 
Tisions  of  section  1678  of  the  Code  of  Civil  Procedure,  and  is  limited 
by  the  terms  of  said  section.  The  court  has  no  jurisdiction  to  de- 
termine the  right  of  the  grantee  of  an  heir-apparent  under  a  deed 
made  prior  to  the  death  of  the  decedent,  or  to  distribute  the  estate 
to  such  grantee,  against  the  objection  of  the  grantor,  who  is  the 
sole  heir  of  the  decedent. 

Id. — ^VoiD  Babgain-and-Salb  Deed — Subsequently  Acquired  Title. — 
A  bargain-and-sale  deed  by  an  heir-apparent  prior  to  the  death  of 
the  person  of  whose  estate  he  may  become  the  heir  is  legaUy  void 
for  want  of  any  interest  then  to  be  conveyed,  and  the  eiFeet  of 
the  deed  to  convey  the  subsequently  acquired  title  of  the  grantor 
cannot  authorize  the  grantee  to  claim  distribution  of  the  estate 
against  the  objection  of  the  heir.  Distribution  of  the  estate  of 
the  decedent  must  be  made  to  the  heir  who  insists  thereupon,  leav- 
ing the  question  of  the  effect  of  the  deed  upon  the  after-acquired 
title  of  the  heir,  under  section  1106  of  the  Civil  Code,  to  be  asserted 
in  a  proper  proceeding.  The  determination  of  questions  relative 
thereto  is  not  within  the  scope  of  the  probate  proceedings,  and  is 
not  authorized  by  statute. 

APPEAL  from  a  deeree  of  distribution  of  the  Superior 
Court  of  Yolo  County.    E.  E.  Gaddis,  Judge. 

The  f  sets  are  stated  in  the  opinion  of  the  court 

B.  dark,  and  G.  Clark,  for  Appellant 

The  conveyance  of  the  expectancy  of  an  heir-apparent  with- 
out the  consent  of  the  ancestor  is  void.  (Civ.  Code,  sees.  700, 
1045;  McClure  v.  Baben,  133  InA  507,-*  Alves  v.  Schlesinger, 
91  Ky.  290;  Boynton  v.  Hubbard,  7  Mass.  112;  Curtis  ▼. 
Curtis,  40  Me.  24.*)  It  did  not  convey  a  future  inherited 
interest.     (McCdU  v.  Hampton,  98  Ky.  166}) 
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Byron  Ball,  for  Bespondent 

The  bargain-and-sale  deed  conveyed  the  after-acquired 
title  of  the  grantor,  from  whatever  source  derived.  (Civ. 
Code,  sees.  1069,  1106;  3  Washburn  on  Real  Property,  3d  ed., 
sec.  35 ;  Hawkins  v.  Hawkins,  50  Cal.  558 ;  Nunnally  v.  White, 
3  Met.  (Ky.)  589;  Clarke  v.  Baker,  14  Cal.  630,  634  ;*  Sher- 
man V.  McCarthy,  57  Cal.  514,  515;  Stewart  v.  Powers,  98 
Cal.  518;  Oreen  v.  Qreen,  103  Cal.  110;  MerriU  v.  Clark,  103 
Cal.  367.) 

ANGELLOTTI,  J.— This  is  an  appeal  by  L.  Ryder,  the 
father  and  sole  heir  of  Mary  E.  Ryder,  deceased,  from  the 
decree  of  distribution  made  in  the  matter  of  her  estate,  dis- 
tributing all  of  the  property  of  the  estate  to  one  Mary  Moore, 
and  also  from  an  order  denying  his  motion  for  a  new  trial 
in  the  matter  of  said  distribution. 

It  appears  that  the  deceased  died  intestate  on  June  23,  1900, 
leaving  her  surviving  her  said  father,  the  appellant,  her  onl/ 
heir  at  law.  Her  estate  consisted  of  an  undivided  one  half 
of  a  parcel  of  land  in  Yolo  County,  which  she  had  acquired 
in  the  year  1876  by  inheritance  from  her  mother,  Emergene 
Ryder,  wife  of  appellant. 

Appellant  was  regularly  appointed  administrator  of  the 
estate  of  his  deceased  daughter,  and  in  due  time  presente<i 
his  final  account  as  such  administrator,  together  with  a  peti- 
tion for  the  final  distribution  of  the  said  undivided  one  half 
of  said  realty,  constituting  the  whole  of  the  residue  of  the 
estate,  to  himself,  as  the  sole  heir  of  deceased.  The  respond- 
ent, Mary  Moore,  thereupon  filed  her  opposition  to  the  distri- 
bution of  said  realty  to  appellant,  and  asked  that  the  same 
be  distributed  to  her,  the  sole  ground  of  her  claim  being,  as 
shown  by  the  allegations  of  her  opposition,  that  in  the  year 
1883,  seventeen  years  before  the  death  of  deceased,  the  appel- 
lant, who  as  a  distributee  of  said  Emergene  Ryder  was  then 
the  owner  of  the  other  undivided  one  half  of  said  realty,  had, 
for  a  valuable  consideration  and  by  a  deed  of  grant,  bargain, 
and  sale,  purported  to  convey  the  whole  of  said  parcel  of  land 
to  her,  and  that  she  had  not  thereafter  ever  parted  with  the 
title  so  attempted  to  be  conveyed  to  her. 

Appellant  answered  said  opposition,  alleging  that  the  deed 


176  Am.  D6e.44S. 


368  Estate  of  Ryder.  [141  Cal. 

made  by  him  to  said  Mary  Moore  was  made  through  inad- 
vertence and  mistake,  said  mistake  consisting  in  ''the  descrip- 
tion  in  said  deed  being  made  to  convey  five  acres  of  land  when 
it  was  the  intent  of  the  grantor  to  convey  two  and  one  half 
acres  of  land  and  no  more."  The  court  did  not  make  any 
finding  upon  the  question  of  mistake,  but,  finding  that  the 
deed  was  executed  by  appellant  as  hereinbefore  stated,  de- 
creed distribution  to  said  Mary  Moore. 

The  allegation  as  to  mistake  contained  in  the  so-called  an- 
swer to  the  opposition  was  insufficient  in  several  respects,  but 
it  was  treated  as  sufficient  by  respondent,  who  amended  her 
opposition  to  meet  the  same,  by  denying  "that  the  same  or 
any  part  thereof  was  or  is  a  mistake  in  any  particular  what- 
ever, or  that  it  does  not  clearly  and  explicitly  state  the  eon- 
tract  and  understanding  of  the  parties  thereto  at  the  time  of 
its  execution  and  delivery,  of  which  it  bears  date.'*  The  hear- 
ing proceeded  upon  the  theory  that  issue  had  been  made  upon 
the  question  of  mistake,  each  party  introducing  evidence 
thereon.  It  sufficiently  appears  from  the  record  that  appel- 
lant objected  to  the  distribution  being  made  to  respondent, 
upon  the  ground  that  it  was  not  the  intention  and  understand- 
ing of  both  parties  that  the  deed  should  convey  anything  ex- 
cept the  undivided  one  half  of  the  property  that  appellant 
then  owned,  and  that  the  words  purporting  to  convey  more 
were  inserted  by  mistake. 

It  is  urged  that,  under  these  circumstances,  the  superior 
court  had  no  right  in  this  proceeding  to  determine  as  to  the 
merits  of  respondent's  claim,  and  to  decree  distribution  to 
her,  and  we  are  of  the  opinion  that  this  contention  must  be 
sustained.  Notwithstanding  the  general  jurisdiction  of  the 
superior  court,  proceedings  in  probate  are  entirely  statutory, 
and  the  court  exercises  therein  a  special  and  limited  juris- 
diction, in  the  sense  that  its  jurisdiction  is  limited  by  the 
mode  and  procedure  prescribed  by  the  statute.  It  is  well 
settled  that  in  the  exercise  of  its  probate  jurisdiction  it  is 
not  authorized,  in  the  absence  of  express  statutory  authority, 
to  decide  controversies  not  strictly  within  the  probate  pro- 
ceedings. (See  Toland  v.  Earl,  129  Cal.  155  ;i  More  v.  More, 
133  Cal.  489, 496 ;  Martinovich  v.  Marsicano,  137  Cal.  354-356.) 

179  Am.  St  Bep.  100. 
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Its  function  therein  is  to  administer  the  estate  of  the  deceased 
and  distribute  the  residue  of  his  property  among  those  who 
are  eniitled  to  the  same  under  any  mil  properly  executed,  or 
under  the  laws  of  succession,  if  the  deceased  died  intestate. 
If  it  were  not  for  section  1678  of  the  Code  of  Civil  Proce- 
dure, the  only  questions  on  distribution  would  be  as  to  who 
were  the  heirs,  legatees,  and  devisees,  and  what  property  they 
were  entitled  to  as  such,  and  the  court  would  be  without  au- 
thority to  distribute  to  any  persons  other  than  heirs,  legatees, 
or  devisees,  for  that  section  is  the  only  provision  of  our  law 
that  authorizes  distribution  to  any  other  person.  {Estate  of 
Crooks,  125  Cal.  459;  Martinovich  v.  Marsicano,  137  Cal. 
354.)  The  said  section  provides  as  follows,  viz.:  "Partition 
or  distribution  of  the  real  estate  may  be  made  as  provided  in 
this  chapter,  although  some  of  the  original  heirs,  legatees,  or 
devisees  may  have  conveyed  their  shares  to  other  persons,  and 
such  shares  must  be  assigned  to  the  person  holding  the  same, 
in  the  same  manner  as  they  otherwise  would  have  been  to 
such  heirs,  legatees,  or  devisees.'' 

The  opinions  of  this  court  are  not  entirely  harmonious  as 
to  the  authority  of  the  court  on  distribution  to  determine, 
against  the  objection  of  an  heir,  legatee,  or  devisee,  as  to  the 
rights  of  a  third  person  claiming  under  a  conveyance  alleged 
to  have  been  made  by  such  devisee,  legatee  or  heir.  {Free- 
man V.  Bahm,  58  Cal.  Ill;  Chever  v.  Ching  Hong  Poy,  62 
CaL  71;  Estate  of  Vaughn,  92  Cal.  193;  WiUiam  HiU  Co.  v. 
Lawlor,  116  Cal.  359 ;  More  v.  More,  133  Cal.  489 ;  Estate  of 
Crooks,  126  Cal.  459;  Martinovich  v.  Marsicano,  137  Cal. 
354.)  It  may,  however,  be  conceded,  solely  for  the  purposes 
of  this  case,  that  under  the  provisions  of  section  1678  of  the 
Code  of  Civil  Procedure,  the  court  on  distribution  may  de- 
termine disputes  between  heirs,  legatees,  or  devisees,  and  per- 
sons claiming  to  be  the  grantees  of  thdr  shares  under 
conveyances  made  by  them,  although  the  determination  of 
such  disputes  would  not  ordinarily  be  within  the  functions 
of  the  probate  court.  If  such  authority  exists,  it  rests  solely 
upon  the  provisions  of  the  section,  and  is  limited  by  its  terms. 
{Martinovich  v.  Marsicano,  137  Cal.  354.)  But  this  section 
uidudes  only  conveyances  of  their  shares  made  by  ''heirs, 
legatees,  or  devisees,**  and  has  no  reference  to  conveyances 
GXLL  CaL— 84 
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made  prior  to  the  death  of  the  deceased,  by  persoiu  who  were 
not  at  the  time  of  the  conveyance  either  heirs,  legatees,  or 
devisees,  and  who  then  had  no  interest  in  the  property  that 
was  capable  of  being  conveyed.  (Civ.  Code,  sees.  700,  1045; 
Estate  of  Oarcelan,  104  Cal.  584  ;*  Estate  of  Wickersham, 
138  Cal.  355,  361.)  In  the  Estate  of  WickersJiam,  speaking 
of  an  attempted  conveyance  by  an  heir-apparent,  this  court 
said :  ''It  was  legally  void ;  nor  could  it  operate  to  transfer  to 
the  grantee,  upon  the  d^  <ith  of  Mrs.  Wickersham  (the  wife  of 
said  I.  Q.  Wickersham),  the  legal  interest  of  the  grantor  in 
her  estate.  He  therefore  still  remained  the  legal  owner  of 
that  interest."  While  such  a  contract  of  an  heir-apparent 
may  in  some  cases  be  enforced  in  equity  as  an  agreement  to 
convey,  or  by  way  of  estoppel,  it  is  not  a  conveyance  of  the 
legal  title,  and  is  not  within  the  letter  or  spirit  of  section  1678 
of  the  Code  of  Civil  Procedure.  What  was  said  in  the  opin- 
ion in  Estate  of  Wickersham,  138  Cal.  355,  as  to  the  power 
of  the  court  having  jurisdiction  of  the  estate  of  Mrs.  Wicker- 
sham to  determine  all  questions  as  to  the  enforcement  in 
equity  of  the  contract  there  involved,  was  obiter  dictum,  ft^r 
the  only  question  there  was  as  to  the  power  of  the  court  deal- 
ing with  the  estate  of  I.  O.  Wickersham. 

Respondent  relies  on  section  1634  of  the  Code  of  Civil  Pro- 
cedure, contained  in  the  chapter  relating  to  ** accounts," 
which  provides  that  if  a  petition  for  final  distribution  be 
filed  with  the  final  account,  the  notices  posted  must  so  state, 
and  in  such  case,  ''on  the  settlement  of  said  account,  distri- 
bution and  partition  of  the  estate  to  aU  entitled  thereto  may 
be  immediately  had,  without  further  notice  or  proceedings." 
This  section  in  no  degree  enlarges  the  scope  of  the  inquiry 
that  may  be  made  by  the  court  on  distribution,  but  was  de- 
signed simply  to  enable  the  court  to  make  distribution  in  the 
cases  there  specified,  to  the  persons  entitled  under  the  law  to 
distribution,  unthout  further  notice  than  t?iat  specified  in  the 
section.  The  provisions  as  to  the  powers  and  duties  of  the 
court  on  distribution  are  to  be  found  in  the  sections  contained 
in  the  chapter,  relating  to  the  partition,  distribution,  and  final 
settlement  of  estates,  and  the  sections  material  to  this  contro- 
versy are  sections  1665,  1666,  and  1678  of  the  Code  of  Civil 
Procedure.     Under  these  sections  the  only  persons  whose 
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elaiiDS  to  distribution  can  be  considered  are  those  who  claim 
directly  from  the  deceased  as  heirs,  devisees,  or  legatees,  and 
those  who  claim  as  their  assignees,  under  conveyances  made  by 
them  subsequent  to  the  death  of  deceased. 

Eespondent's  claim  is  based  upon  section  1106  of  the  Civil 
Code,  which  provides  as  follows:  ** Where  a  person  purports 
by  proper  instrument  to  grant  real  property  in  fee  simple, 
and  subsequently  acquires  any  title,  or  claim  of  title  thereto, 
the  same  passes  by  operation  of  law  to  the  grantee,  or  his 
successors.'* 

It  may  be  that  any  title  to  this  property  that  appellant  ac- 
quires from  deceased  passes  by  operation  of  law  to  respond- 
ent, by  virtue  of  the  deed  alleged  to  have  been  executed  by 
appellant  seventeen  years  prior  to  the  death  of  deceased.  The 
court  had  no  right,  however,  against  the  objection  of  appel- 
lant, to  determine  on  distribution  whether  or  not  any  such 
deed  was  ever  executed,  or  as  to  the  effect  thereof,  for  it  was 
not  a  conveyance  made  by  an  "heir,  legatee,  or  devisee."  At 
most,  it  was  an  attempted  conveyance  by  one  who  then  had  no 
transferable  interest  in  the  property  here  involved,  and  the 
determination  of  questions  relating  thereto  is  not  within  the 
scope  of  the  probate  proceedings,  and  is  not  authorized  by 
the  statute. 

The  decree  of  distribution  will  judicially  determine  the 
question  as  to  whether  or  not  the  appellant  acquired  any  title 
to  the  property  of  his  daughter  under  the  law  of  succession, 
and  a  decree  distributing  the  property  to  appellant  will  not 
estop  respondent  from  asserting,  in  a  proper  proceeding,  any 
claim  she  may  have  under  section  1106  of  the  Civil  Code  to 
the  title  so  determined  to  have  been  acquired  by  appellant. 

Our  conclusion  upon  the  question  discussed  makes  it  un- 
necessary to  consider  the  other  questions  presented  by  this 
appeal 

The  decree  of  the  superior  court  distributing  the  property 
of  the  estate  of  the  deceased  to  Mary  Moore  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

McFarland,  J^  Van  Dyke,  J^  Beatty,  0,  J.,  Lorigan,  J^ 
and  Henshaw,  J^  concurred. 
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[Sac.  No.  926.    Department  Two. — ^Deeember  22,  1903.] 

S.  C.  BROWN  et  al.,  AppeUants,  ▼.  CITY  OP  VISALIA  ct 
al.,  Respondents. 

PuBUo  Schools— Municipal  Inoobpoiution  Act — Pkiicakt  and  Gram- 
icAB  Schools — ^Limitation  of  Levy — ^Revxmtts  fob  High  School.— 
A  eitj  of  the  fifth  claM,  organized  under  the  Mnnieipal  Corporation 
Aet  of  1883,  whieh  limited  its  power  to  the  establishment  of  pri- 
mary and  grammar  schools,  and  to  the  levy  of  a  maximum  tax  for 
their  support,  has  additional  power,  under  the  subsequent  enact- 
ment of  sections  1669,  1670,  and  1671  of  the  Political  Code,  to  es- 
tablish and  maintain  a  high  school  within  the  limits  of  the  city; 
and  such  limitation  of  the  amount  of  levy  under  the  Municipal  Cor 
poration  Act  has  no  application  to  the  matter  of  providing  a  reve- 
nue for  the  maintenance  of  the  high  school  so  established. 

Id. — LxvT  or  Tazxs  fob  High  School— Estimate  or  High-School 
BoABD. — It  is  the  duty  of  the  board  of  trustees  of  such  city  to  levy 
a  special  tax  for  the  support  of  the  high  school  established  therein, 
upon  the  estimate  of  the  high-school  board,  whose  duty  it  is  to  make 
such  estimate  yearly  after  the  establishment  of  the  high  schooL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Alfred  Daggett,  and  Maurice  E.  Power,  for  Appellants. 

D.  E.  Perkins,  and  Bradley  &  Farnsworth,  for  Respondents. 

LOEIQAN,  J. — This  appeal  involves  the  validity  of  a  tax 
levy  for  high-school  purposes,  made  by  the  board  of  trustees 
of  the  city  of  Visalia. 

A  demurrer  to  the  complaint,  seeking  to  enjoin  the  collec- 
tion of  such  tax,  was  sustained,  and  plaintiffis  declining  to 
amend,  judgment  was  entered  against  them,  and  they  appeal. 

Visalia  is  a  city  of  the  fifth  class,  organized  under  the  Mu- 
nicipal Corporation  Act  of  1883  and  amendments  thereto,  and 
has  therein  primary  and  grammar  schools,  and  a  high  school 
and  high-school  district,  duly  organized  and  established  un- 
der sections  1669,  1670,  1671  of  the  Political  Code,  as  enacted 
in  1893  (Stots.  1893,  pp.  268,  274),  the  boundaries  of  said 
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district  being  commezisarate  with  those  of  the  said  city  of 
Visalia. 

In  October,  1890,  the  board  of  education  of  said  city,  es 
such,  presented  to  the  board  of  trustees  thereof  an  estimate 
of  the  amount  of  money  required  from  said  city,  to  maintain 
the  primary  and  grammar  schools  therein  for  the  current 
year,  after  deducting  the  amount  which  would  probably  be 
received  from  the  state  and  county  apportionment  for  that 
purpose.    This  estimate  was  twelve  hundred  and  fifty  dollars. 

Said  board  at  the  same  time,  but  constituted  however  as  a 
high-school  board,  pursuant  to  the  requirements  of  subdivision 
14  of  said  section  1670  of  said  Political  Code,  also  presented 
to  the  said  trustees  a  separate,  tabulated  estimate  of  the 
amount  of  money  required  for  conducting  said  high  school 
in  said  city  for  the  current  year — said  amount  being  some* 
thing  over  eleven  thousand  dollars. 

Thereafter,  said  board  of  trustees  made  its  annual  levy  of 
taxes  for  municipal  purposes,  and  in  addition  to  a  levy  for 
primary  and  grammar  school  purposes,  included  therein  a 
levy  of  eighty-four  cents  on  each  one  hundred  dollars  for  the 
high-school  fund,  based  on  the  estimate  of  said  high-school 
board,  as  presented  to  said  trustees. 

It  is  this  levy  of  eighty-four  cents  that  the  appellants  claim 
is  void. 

This  contention  is  based  upon  certain  provisions  of  the 
Municipal  Corporation  Act  which  govern  the  levy  of  taxes  in 
municipalities  of  the  fifth  class,  such  as  the  city  of  Visalia, 
and  which  appellants  claim  limit  the  amount  of  the  levy  which 
the  board  of  trustees  could  make  for  the  support  of  public 
schools  established  within  the  city,  including  primary,  gram- 
mar, and  high  schools. 

Referring  to  these  provisions,  on  which  this  claim  is  based, 
subdivision  9  of  section  764  of  the  act  vests  in  the  board  of 
trustees  power  to  levy  and  collect  annually  a  property  tax 
which  shall  be  apportioned  as  follows:  **  .  .  .  For  school 
fond  not  exceeding  twenty  cents  on  each  hundred  dollars 
.  ,  .  /'  or  possibly,  under  another  section  of  the  act,  twenty- 
five  cents  on  each  hundred,  for  the  like  purpose.  It  is  of  no 
moment  to  the  question  involved  here  which  provision  gov- 
erns, because  the  amount  levied  is  in  excess  of  either  limita- 
tion. 
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Section  978  thereof,  defining  the  powers  and  duties  of  the 
board  of  education  of  such  cities  of  the  fifth  class,  authorizes 
them,  first,  ''to  establish  and  maintain  public,  primary,  kin- 
dergarten, grammar,  and  evening  schools.*'  From  the  aver- 
ments in  the  complaint  it  is  apparent  that  the  only  schools 
maintained  in  said  city  under  said  section  are  primary  and 
grammar  schools. 

By  subdivision  8  of  the  same  section  said  board  is  also  au- 
thorized "to  determine  annually  the  amount  of  money  re- 
quired for  the  support  of  the  public  schools  and  for  carrying 
into  effect  all  the  provisions  of  law  in  reference  thereto,"  and 
"to  submit  ...  a  careful  estimate  of  the  whole  amount  of 
money  to  be  received  from  the  state  and  county,  and  of  the 
amount  to  be  required  from  such  city  for  the  above-mentioned 
purposes;  and  the  amount  so  found  to  be  required  from  the 
city  shall,  by  the  board  of  trustees,  be  added  to  the  above 
amounts  to  be  assessed  and  collected  for  city  purposes,  and 
when  collected  the  proceeds  thereof  shall  be  immediately  paid 
into  the  school  fund  of  such  city,  to  be  drawn  out  only  upon 
the  order  of  the  board  of  education." 

Those  are  the  only  provisions  in  the  Municipal  Corporation 
Act  to  which  our  attention  is  directed,  or  which  have  any 
bearing  upon  the  subject  under  consideration. 

It  is  insisted  by  respondent  that  these  sections  of  the  code 
have  no  application  to  the  matter  at  issue ;  that  the  levy  pro- 
vided for  under  the  Municipal  Corporation  Act  is  for  priuiary 
and  grammar  school  purposes  only ;  that  under  the  law  none 
of  said  funds  can  be  applied  to  high-school  purposes,  and  that 
the  money  to  be  levied  for  such  high  school  is  to  be  levied  by 
said  board  of  trustees,  not  by  virtue  of  the  sections  of  the 
Municipal  Corporation  Act,  but,  under  various  subdivisions 
of  section  1670  of  the  Political  Code.  These  subdivisions,  in 
as  far  as  they  are  necessary  to  illustrate  the  point  made  by 
counsel  for  respondent,  are  as  follows : — 

Subdivision  7  of  said  section  (Stats.  1897,  p.  81),  provides: 
"In  any  city  .  .  •  which  shall  have  established  a  high  school, 
the  board  of  education  or  board  of  school  trustees  shall  consti- 
tute the  high-school  board  and  shall  have  the  management  and 
control  of  said  high  school." 

Subdivision  14  thereof  declares  that:  "In  any  city  .  .  . 
which  shall  have  voted  to  establish  and  maintain  a  high  school. 
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it  shall  be  the  duty  of  the  high-school  board  therein  to  furnish 
to  the  authorities  whose  duty  it  is  to  levy  taxes  ...  an  esti- 
mate of  the  cost  of  purchasing  a  suitable  lot  .  .  .  and  erecting 
&  suitable  building,  of  furnishing  the  same  .  .  .  and  of  con- 
ducting the  school  for  the  school  year.  ...  It  shall  be  the 
duty  of  said  board,  each  and  every  year  thereafter,  to  present 
to  said  authorities  ...  an  estimate  of  the  amount  of  money 
required  for  conducting  the  school  for  the  school  year." 

Subdivision  15  provides  that:  "When  such  estimates  shall 
have  been  made  and  submitted  it  shall  be  the  duty  of  the 
authorities  whose  duty  it  is  to  levy  taxes  in  said  city  ...  to 
levy  a  special  tax  upon  all  of  the  taxable  property  of  said  city, 
sufficient  in  amount  to  maintain  the  high  school,  or  to  pur- 
chase the  site,  erect  a  building,  or  improve  the  buildings  or 
grounds.  Said  tax  shall  be  computed,  entered  upon  the  tax- 
roll,  and  collected  in  the  same  manner  as  other  taxes  are  com- 
puted, entered,  and  collected.** 

And  subdivision  18  of  said  section  provides  that  all  moneys 
so  collected  from  a  levy  of  such  tax  shall  be  paid  into  the 
treasury  of  the  city,  to  the  credit  of  the  high-school  fund,  and 
paid  out  upon  the  warrants  of  the  high-school  board. 

These  provisions,  with  the  sections  cited  from  the  Municipal 
Corporation  Act,  constitute  all  the  statute  law  upon  the  sub- 
jects, and  upon  a  comparison  and  consideration  of  these  pro- 
visions relied  on  by  the  respective  parties,  with  such  light  as 
is  thrown  upon  the  subject  in  a  general  way  by  decision  of 
this  court  relative  to  the  organization  of  high-school  districts, 
the  power  of  their  boards  and  the  duty  to  provide  for  high- 
school  maintenance,  we  are  satisfied  that  the  contention  of  re- 
spondent must  be  sustained. 

The  stress  of  appellants'  argument,  that  the  provisions  of 
the  Municipal  Corporation  Act  are  conclusive  upon  the  power 
to  levy  taxes  for  any  school  purpose,  rests  upon  the  assump- 
tion that  the  term  ** school  fund"  in  section  764  of  said  act 
comprehensively  embraces  the  amounts  to  be  levied  for  all 
school  purposes — primary,  grammar,  and  high  school — and 
that  the  term  "public  schools"  in  section  798  embraces  all 
schools  within  the  public  school  system  as  defined  by  the  con- 
stitution.    (Const.,  art.  IX,  sec.  6.) 

The  fact  is,  however,  that  the  Municipal  Corporation  Act  of 
1883,  including  the  sections  rdied  on,  was  in  existence  long 
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before  any  valid  legislation  was  enacted  (Pol.  Code,  sees.  1669, 
1670,  1671,— StatB.  1893),  providing  for  the  organization  of 
high-scliool  districts  and  the  establishment  and  maintenance 
of  high  schools,  and  it  can  hardly  be  assumed  that  such  schools 
were  comprehended  within  the  terms  ** public  schools,"  or 
"school  fund,"  as  used  in  the  Municipal  Corporation  Act, 
when  they  had  no  existence  in  fact.  At  the  time  this  Munici- 
pal Corporation  Act  was  passed,  the  legislature,  in  harmony 
with  the  constitutional  requirement  (art.  IX,  sec.  5),  had  pro- 
vided for  a  system  of  common  schools  which  embraced  only 
primary  and  grammar  schools,  and  all  existing  legislation  on 
the  subject  had  in  view  solely  the  establishment  and  supx>ort 
of  such  schools. 

Under  the  law  they  were,  and  are,  to  be  supported  primarily 
from  the  state  fund  and  the  fund  derived  from  county  taxes, 
and  these  funds  are  required  to  be  devoted  exclusively  to  that 
purpose  {Stockton  School  District  v.  Wright,  134  Cal.  67), 
by  the  boards  of  education  or  boards  of  school  trustees  under 
whose  control  they  are  placed,  supplemented  by  such  an 
amount,  derived  from  municipal  taxes,  as  will  make  up  the 
sum  actually  necessary  for  their  support  for  the  school  year. 
It  will  be  observed,  too,  that  the  only  schools  which  the  board 
of  education  is  authorized  to  maintain,  under  the  first  subdi- 
vision of  section  798  of  the  act,  and  necessarily  over  which  it 
has  control,  aside  from  kindergarten  and  evening  schools,  are 
primary  and  grammar  schools. 

This  being  true,  it  would  seem  only  a  reasonable  conclusion 
to  reach,  that  the  fund  to  be  provided  by  the  trustees  on  the 
estimate  of  said  board,  and  under  the  act,  is  for  the  only  pur- 
pose the  board  can  expend  it — for  maintaining  the  established 
primary  and  grammar  schools. 

The  board  is  not  authorized  to  establish  high  schools,  or  to 
require  or  expend  money  for  their  maintenance;  this  latter 
power,  it  will  be  observed  further  on,  belongs  exclusively  to 
the  high-school  board,  and  we  are  satisfied  that  this  is  what 
section  798  of  the  act  contemplates,  and  alone  contemplates, 
because  the  amount  to  be  levied  by  the  city  is  to  be  determined 
by  taking  as  a  basis  of  calculation  the  prospective  state  and 
county  fund,  and  this  is  a  proper  factor  to  be  taken  into  con- 
sideration only  in  estimating  a  fund  for  primary  and  gram- 
mar school  purposes.    So  that  construing  this  provision  of  it- 
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self,  and  in  view  of  the  fact  that  when  it  was  enacted  (because 
it  is  the  same  now  as  when  ori^nally  passed  in  1883)  there 
were  no  high  schools  in  existence,  and  in  the  light  of  the  con- 
gtitational  provision  which,  while  making  high  schools  part  of 
the  school  system,  provides  that  ''the  entire  revenue  derived 
from  the  state  school  fond  and  from  the  general  state  school 
tax  shall  be  applied  exclusively  to  the  support  of  primary  and 
grammar  schools,"  together  with  the  fact  that  the  moneys  de- 
rived from  the  county  taxes  can  only  be  applied  to  maintain* 
ing  primary  and  grammar  schools,  it  is  a  reasonable  deduction 
to  be  arrived  at,  that  the  amount  so  to  be  estimated  by  the 
board  of  education,  and  the  amount  to  be  levied  by  the  trusteep. 
on  such  estimate — as  far,  at  least,  as  high  schools  are  con- 
cerned— ^is  the  difference  between  what  would  probably  be  re 
ceived  from  the  state  and  county  to  be  exclusively  devoted  for 
primary  and  grammar  purposes,  and  the  total  amount  actual- 
ly needed  from  the  city,  and  authorized  to  be  levied  by  the 
trustees  for  that  purpose. 

Aside  from  this,  however,  the  true  solution  of  the  question, 
we  think,  is  to  be  reached  more  from  a  consideration  of  the 
subdivisions  of  the  Political  Code  than  an  examination  of  the 
provisions  of  the  Municipal  Corporation  Act.  These  code  pro- 
visions (sees.  1669,  1670,  1671),  providing  for  the  establish- 
ment and  government  of  high-school  districts,  and  particular- 
ly the  subdivisions  of  section  1670,  heretofore  set  out,  to  our 
mind  leave  no  doubt  upon  the  subject.  These  provisions  were 
intended  to,  and  did,  establish  a  system  of  schools — high 
schools — ^whichy  while  contemplated  by  the  constitution,  still 
no  provision  had  theretofore  been  made  for  their  organization 
and  establishment 

Primary  and  grammar  schools  existed  in  all  communities 
throughout  the  state,  and  their  establishment  and  maintenance, 
whether  existing  in,  or  outside  of,  municipalities,  had  from 
the  earliest  date  in  the  educational  system  of  this  state  been 
fully  provided  for  by  law.  In  establishing  high  schools,  the 
legislature — as  nothing  of  a  similar  character  had  heretofore 
existed — ^had  to  provide  a  complete  scheme  for  their  establish- 
ment, the  method  of  their  government,  and  the  manner  of  their 
maintenance.  While  it  was  intended  to  make  their  establish- 
ment, as  the  constitution  provided,  a  part  of  the  public  school 
n^ystem,  it  was  equally  intended  to  make  them  entirely  distinct 
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from  primary  and  grammar  schools — a  different  educational 
instrumentality,  governed  by  a  different  board,  provided  with 
a  distinct  fund,  to  be  secured  in  a  different  way  from  that  pro- 
vided for  securing  funds  for  the  common  schools.  The  whole 
scheme  of  their  creation  evinces  this  purpose. 

While  it  is  provided  by  subdivision  7  of  section  1670  of  the 
Political  Code  that  the  board  of  education  in  the  city  where 
the  high  school  is  established  shall  have  control  of  that  school, 
it  is  distinctly  provided  that  such  control  shall  be  had,  not  as 
a  board  of  education,  but  as  a  high-school  board.  For  all  pur- 
poses of  controlling  primary  and  granunar  schools,  it  shall  con- 
stitute a  hoard  of  education,  but  as  to  high  schools,  it  shall 
constitute  a  high-school  board;  and  this  distinction  is  made 
necessary  because,  under  section  798  of  the  Municipal  Act,  the 
moneys  obtained  under  the  general  levy  provided  for  therein 
shall  constitute  the  ** school  fund,"  to  be  paid  out  under  order 
of  the  board  of  education,  while  by  subdivision  18  of  section 
1670  of  the  Political  Code  the  taxes  derived  under  subdivision 
14  of  said  section  shall  be  paid  into  the  said  treasury  to  the 
wredit  of  the  *' high-school  fund/^  and  paid  out  only  on  the 
warrants  of  the  high-school  hoard. 

Now,  coming  to  the  vital  question  as  to  how  this  high-school 
fund  is  to  be  obtained :  It  must  be  conceded  that,  as  far  as  the 
power  of  the  board  of  education  is  concerned  to  estimate  the 
amount  necessary  to  conduct  the  schools  of  the  city,  as  pro- 
vided by  section  798  of  the  act,  it  does  so  solely  and  exclusively 
as  a  board  of  education.  In  estimating  the  amount  necessary 
for  maintaining  the  high  school,  by  subdivision  14  of  section 
1670,  it  acts  exclusively  and  solely  as  a  high-school  hoard,  Aa 
these  boards  are  distinct,  and  as  the  board  of  education,  as 
such,  has  control  only  over  the  school  funds  provided  for  the 
maintenance  of  primary  and  grammar  schools,  the  only  esti- 
mate it  can  make  and  furnish  the  board  of  trustees  in  that 
capacity  is  for  the  purposes  over  which  it  alone  has  control, 
to  wit,  primary  and  grammar  school  purposes;  and  as  the 
board  of  trustees  is  required,  under  the  same  section,  to  add 
such  amount  found  necessary  by  the  board  of  education  (less 
such  amount  as  probably  will  be  received  from  the  state  and 
county  for  school  purposes)  to  the  other  amounts  to  be  «9- 
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sessed  for  city  purposes,  it  must  reasonably  follow  that,  as  its 
power  to  make  the  levy  proceeds  solely  from  the  estimate  of 
the  board  of  education,  that  the  only  levy  it  can  make  under 
its  general  power  to  provide  not  exceeding  twenty  per  cent  for 
a  school  fund,  is  to  provide  the  fund  which  the  board  of  edu- 
cation as  such  can  alone  require  and  control,  to  wit:  the  fund 
necessary  for  primary  and  grammar  school  purposes  only. 

On  the  other  hand,  by  subdivision  14  of  section  1670  of  the 
Political  Code,  it  is  made  the  duty  of  the  high-school  board, 
as  distinguished  from  the  board  of  education,  to  furnish  to  the 
authorities  whose  duty  it  is  to  levy  taxes  (the  board  of  trus- 
tees, if  the  high-school  district  is  in  a  municipality ;  the  board 
of  supervisors,  if  the  district  is  outside  a  municipality)  each 
and  every  year  after  the  establishment  of  a  high  school,  an 
ifitimate  of  the  amount  of  money  required  for  conducting  the 
school  for  the  school  year. 

Subdivision  15  of  the  same  section  makes  it  obligatory  on 
the  authorities  whose  duty  it  is  to  levy  taxes  for  said  city  to 
levy  a  special  tax  upon  all  the  taxable  property  of  said  city, 
sufficient  in  amount  to  maintain  the  high  school,  and  provides 
that  said  tax  shall  be  computed  and  collected  in  the  same 
manner  as  other  taxes  are  computed  and  collected. 

It  will  be  observed  from  the  reading  of  these  provisions  that 
this  estimate  is  to  be  made  by  the  high-school  board,  and  that 
the  levy  is  not  to  be  made  under  any  general  provisions  of  the 
Municipal  Corporation  Act  empowering  the  eity  to  levy  taxes 
for  school  purposes,  but  is  to  be  the  levy  of  a  special  tax,  and 
therein,  we  think,  lies  the  solution  of  the  whole  question.  The 
board  of  education,  acting  under  the  Municipal  Corporation 
Act,  and  having  control  over  the  fund  for  primary  and  gram- 
mar school  purposes  only,  estimates  the  amount  necessary  for 
that  purpose  as  such  board,  and  under  the  general  provision  to 
levy  a  tax  for  a  school  fund,  the  board  of  trustees  upon  such 
estimate  does  so  for  the  only  purpose  the  board  of  education 
is  authorized  to  require  it ;  the  high-school  board,  acting  as  an 
independent  body  under  the  Political  Code,  makes  its  estimate 
for  a  high-school  fund  as  distinguished  from  any  other  school 
fund,  and  the  board  of  trustees,  under  subdivision  15  of  th^ 
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code,  levy  a  special  tax,  to  be  collected  as  other  taxes  of  the 
municipality  are  collected. 

It  was  only  proper,  in  providing  for  the  establishment  and 
support  of  high  schools,  that  the  legislature  should  provide 
that  the  revenue  therefor  should  be  collected  by  special  tax, 
because  when  the  establishment  of  these  schools  was  author- 
ized and  provision  made  for  their  maintenance,  the  Munici- 
pal Corporation  Act  had  already  placed  a  limit  upon  the 
amount  which  could  be  levied  by  the  trustees  for  existing  pri- 
mary and  grammar  schools — a  limit  within  which  a  reasonable 
fund  for  those  purposes,  and  no  other,  might  be  provided. 

Under  such  circumstances,  it  would  hardly  have  been  fair  to 
require  the  amount  necessary  to  establish  and  maintain  a  high 
school  to  be  obtained  within  the  same  limitation.  The  result 
might  be  that  revenue  obtained  within  the  limitation  would 
not  furnish  a  sufficient  amount  for  the  complete  mainten&noe 
of  either,  and  hence  the  efficiency  of  both  institutions,  which 
the  law  designed  to  foster,  would  be  impaired. 

On  the  other  hand,  by  requiring  the  revenue  for  the  high 
school  to  be  collected  by  special  tax,  the  power  of  the  board  of 
tnistees  to  fully  provide  within  the  limitation  for  primary  and 
grammar  schools  would  not  be  impaired.  This  construction  of 
these  statute  provisions  is  all  the  more  reasonable  when  we 
take  into  consideration  the  fact  that  it  has  always  been  the 
duty  of  a  municipality  to  establish  and  maintain  primary  and 
grammar  schools,  while  it  is  entirely  optional  with  it  whether 
it  shall  establish  and  maintain  a  high  school.  In  the  begin- 
ning of  this  opinion  we  referred  to  the  fact  that  the  matter  of 
high  schools  had  been  before  this  court  several  times,  and  whfle 
the  particular  point  now  under  review  was  never  presented, 
enough  was  involved  to  warrant  the  court  in  determining  that 
high  schools  are  governed  by  different  laws  of  taxation  than 
obtain  in  school  districts  generally,  whether  embraced  within 
municipalities  or  not.  (Chico  High  School  Board  v.  Super- 
visors, 118  Cal.  115;  Board  of  Education  etc.  v.  Board  of 
Trustees  of  Woodland,  129  Cal,  599.) 

In  the  first  case,  after  quoting  the  constitutional  provision 
jf  section  6  of  article  IX,  the  court,  at  page  119,  says :  "It  will 
be  seen  from  this  constitutional  provision  that  while  'high 
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schools'  are  an  integral  part  of  our  public  school  system,  the 
expense  of  their  maintenance  is  to  be  met  by  necessary  taxa- 
tion, independent  of  the  general  school  tax,  and  of  the  revenue 
derived  from  the  state  school  fund.  We  think  it  apparent 
from  the  language  used  in  1670  .  .  .  that  the  legislature  com- 
prehended that  the  duty  of  levying  taxes  for  the  support  of 
high  schools  would,  under  different  circumstances,  devolve 
upon  different  boards  or  authorities.  Hence  the  high-school 
board  is  required  to  furnish  estimates  of  the  amount  of  money 
required  *to  the  authorities  whose  duty  it  is  to  levy  taxes.'  " 
In  People  v,  Lodi  High  School  District,  124  Cal.  694,  the  court 
had  under  review  the  constitutionality  of  section  1670  of  the 
Political  Code.  In  that  case  the  high-school  district  was  not 
formed  in  any  city,  and  hence  the  duty  of  levying  taxes  for  its 
maintenance  under  said  section  was  cast  on  the  supervisors. 
The  principle  involved,  however,  is  the  same  as  if  the  high- 
school  district  embraced  a  city  of  the  fifth  class,  because  by 
section  1818  of  the  Political  Code  a  limitation  is  as  effectually 
placed  on  the  powers  of  the  board  of  supervisors,  both  as  to 
the  purpose  of  the  fund  and  the  amount  of  the  levy,  as  is 
placed  on  the  trustees  under  the  Municipal  Corporation  Act. 
In  the  case  referred  to  in  considering  subdivisions  14  and  15 
of  said  section  relating  to  the  levy  of  a  special  tax  for  the  sup- 
port of  high  schools,  the  court  says:  ''It  is  claimed  that  the 
section  is  special  legislation  because  it  takes  from  the  operation 
of  the  general  law  for  the  levy  of  taxes  a  certain  class  of  school 
districts,  and  it  applies  to  these  districts  alone,  and  vests  in  the 
board  of  supervisors  a  power  to  levy  a  tax  which  the  general 
laws  of  the  state  do  not  give  that  board ;  and  gives  to  the  high- 
school  board  initiatory  powers  with  respect  to  taxation  not 
possessed  in  any  other  district.  All  this  may  be  true  without 
making  the  law  special  legislation  in  the  sense  the  term 
'special'  is  used  in  the  constitution.  It  is  within  the  power  of 
the  legislature  to  constitute  these  schools,  and  to  provide  for 
their  support  by  methods  different  from  those  adopted  for  like 
purposes  as  to  other  schools.  In  a  sense  the  provision  had  to 
be  special,  for  no  part  of  the  state  school  fund  or  general  school 
tax  could  be  used  to  support  the  high  school.  The  law  is  gen- 
eral in  its  operation,  for  it  applies  alike  to  all  cities,  incorpo- 
rated towns,  and  school  districts  having  a  population  of  one 
thousand  inhabitants  or  more ;  and  it  is  general  in  its  purpose. 
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for  it  gives  to  all  the  inhabitants  of  the  state  similarly  situated 
equal  opportunity  to  avail  themselves  of  the  benefits  to  be  de- 
rived from  these  schools.  The  nature  and  objects  of  these 
schools  suggest  a  classification  different  from  the  common 
school  corporation,  and  rationally  justify  the  diversity  in  the 
legislation  as  to  them." 

We  are  satisfied  that  high  schools  were  intended  to  be  and 
are  oi^anized,  and  are  required  to  be  maintained  under  laws 
separate  and  distinct  from  those  appljdng  to  other  schools,  and 
that  the  complete  scheme  for  their  organization,  government, 
and  maintenance  is  to  be  found  in  the  provisions  of  the 
Political  Code  above  cited.  That  the  limitation  as  to  the 
amount  which,  under  the  municipal  act,  a  city  of  the  fifth 
class  may  raise  as  a  school  fund,  has  no  application  to  pro- 
viding revenue  for  the  maintenance  of  a  high  school  es- 
tablished in  said  city,  but  that  under  the  provisions  of  sub- 
divisions 14  and  15  of  section  1670  of  the  Political  Code  an 
additional  duty  is  imposed  upon  the  board  of  trustees  to  levy 
a  special  tax  to  be  collected  as  other  taxes  are  collected  for 
the  support  of  such  schools. 

Entertaining  these  views,  the  judgment  of  the  lower  court 
is  affirmed. 

McFarland,  J.,  Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J.,  and 
HenshaWy  J.,  concurred 


[8ae.  No.  932.    Department  Two.— Deeember  22,  1903.] 

TOWLE  BROTHERS  COMPANY,  Respondent,  v.  MRS. 
MARY  QUINN  et  aL,  Defendants;  CHARLES  F. 
HANLON,  Appellant 

FoBECLOSuu  or  Mortgage — Jubisdigtiok  or  Ooubt — Action  for  Par- 
tition.— ^In  an  aetion  for  the  foreeloeure  of  a  mortgage,  the  court 
has  merely  jurisdiction  to  foreclose  the  mortgage  sued  upon  and  the 
rights  of  all  parties  holding  under  and  subject  thereto.  It  had  no 
jurisdiction  to  reach  over  into  a  separate  partition  suit,  begun  prior 
to  the  execution  of  the  mortgage  by  one  of  the  tenants  in  common 
who  were  parties  to  that  suit,  and  to  take  control  and  jurisdietioc 
thereof  in  the  interest  of  the  mortgagee. 
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Id. — ^DuTT  or  Mobtoaoue  to  Imtebvenb  in  Partition  Suit. — The  mort- 
gagee having  no  lien  when  the  action  for  partition  was  begun,  the 
plaintiff  therein  was  not  bound  to  make  a  party  thereto;  but  it 
was  the  right  and  duty  of  the  mortgagee  to  intervene  in  the  parti- 
tion Buity  and  set  up  his  mortgage  lien,  and  have  it  adjusted  in  the 
partition  deeree  as  provided  by  the  code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Placer 
County  and  from  an  order  denying  a  new  trial  E.  D.  Ham, 
Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  F.  Hanlon,  and  William  O.  Cousins,  for  Appellant. 

The  respondent  having  no  title  when  the  partition  suit  was 
commenced,  was  not  a  necessary  party  thereto  (Code  Civ. 
Proc,  sec.  754),  and  the  mortgage  that  he  took  pendente  lite 
not  having  been  set  up  by  way  of  intervention,  the  mortgagee 
is  concluded  by  the  interlocutory  decree,  which  became  final 
by  failure  to  appeal  therefrom.  {Amador  etc.  Co.  v.  Mitchell, 
59  CaL  179;  Hart  v.  Steedman,  98  Mo.  256;  Loomis  v.  Riley , 
24  111.  310.)  The  adverse  title  of  appellant  could  not  be  liti- 
gated in  this  foreclosure  suit.  {Wilson  v.  Bank  of  California, 
121  Cal.  630;  San  Francisco  v.  Lawton,  18  CaL  465.^)  The 
court  foreclosing  the  mortgage  had  no  jurisdiction  over  the 
prior  partition  suit. 

(George  W.  Hamilton,  for  Respondent,  filed  no  brief. 

MoFAELAND,  J. — This  is  an  action  for  the  foreclosure  of 
a  mortgage,  and  defendant  Hanlon  appeals  from  the  judg- 
ment in  favor  of  plaintiff  and  from  an  order  denying  his 
motion  for  a  new  triaL 

Appellant  has  filed  an  elaborate  brief  in  which  he  makes  a 
number  of  contentions  for  a  reversal.  Respondent  has  not 
filed  any  brief,  and  has  not  made  any  reply,  either  written 
or  oral,  to  appellant's  points.  Under  these  circumstances  we 
cannot  be  expected  to  examine  appellant's  contentions  as 
fully  and  closely  as  if  respondent  had  presented  us  with  some 
arguments,  suggestions,  or  authorities  tending  to  weaken 
those  contentions.  Apparently  some  of  appellant's  positions 
are  tenable. 

m  Am.  Dm.  MT. 
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The  mortgaged  premises  were  owned  before  and  at  the 
time  of  the  execution  of  the  mortgage  sued  on  by  certain  per- 
sons named  Quinn,  and  the  appellant,  Hanlon,  as  tenants  in 
common.  On  April  10,  1896,  Hanlon  brought  an  action 
against  the  Quinns  for  a  partition  of  the  premises,  and 
prayed  also  for  an  accounting  for  rents,  issues,  and  profits, 
and  a  judgment  against  the  Quinns  therefor.  Six  days  after- 
wards he  filed  a  lis  pendens,  and  a  receiver  was  appointed  to 
take  charge  of  the  property.  On  April  7,  1897,  an  inter- 
locutory decree  was  made  in  said  action,  decreeing  that  Han- 
lon was  the  owner  of  one  fifth  of  the  premises  and  the  Quinns 
four  fifths,  and  awarding  Hanlon  costs  in  the  sum  of  $38.05, 
and  declaring  that  the  Quinns  had  been  in  possession,  re- 
ceiving the  profits,  etc.;  that  Hanlon  was  entitled  to  an  ac- 
counting, and  appointing  a  commissioner  to  take  the  account 
Afterwards  the  commissioner,  having  heard  the  matter,  re- 
ported that  the  Quinns  were  indebted  to  Hanlon  for  the  rents, 
etc.,  in  the  sum  of  two  thousand  dollars,  and  the  court  ren- 
dered judgment  in  Hanlon 's  favor  for  that  amount  and  costs. 
In  the  interlocutory  decree  the  court  found  that  the  prop- 
erty could  not  be  divided,  that  it  should  be  sold  and  the  pro- 
ceeds divided  between  the  tenants  in  common,  and  appointed 
three  referees  to  make  the  sale.  The  referees  advertised 
the  property  for  sale,  but  it  had  not  been  sold  at  the  time 
the  judgment  in  the  present  case  was  rendered.  In  the  mean- 
time Hanlon  had  taken  out  an  execution  on  his  two-thou- 
sand-dollar  judgment  against  the  Quinns,  had  purchased  the 
Quinns'  interest  at  the  sale,  and  had  received  a  sheriff's  deed 
therefor.  No  appeal  was  taken  from  the  interlocutory  decree, 
or  from  the  said  money  judgment  against  the  Quinns,  and 
the  time  for  appealing  had  expired. 

On  February  15,  1897, — ^which  was  more  than  ton  months 
after  the  commencement  of  the  partition  suit, — ^the  Quinns 
executed  the  mortgage  sued  on  to  respondent  to  secure  the 
sum  of  two  hundred  dollars.  This  mortgage  was  not  re- 
corded until  April  15,  1897,  which  was  after  the  entry  of  the 
interlocutory  decree  in  the  partition  suit.  The  respondent 
never  appeared  in  the  partition  suit,  nor  sought  in  any  way 
to  assert  his  rights  in  that  suit.  He  commenced  the  present 
foreclosure  suit  on  June  14,  1899.    The  original  complaint 
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was  in  form  an  ordinary  complaint  in  foreclosure,  with  the 
usual  prayer  for  the  sale  of  the  property,  etc., — Hanlon  being 
made  a  party  defendant  on  the  simple  averment  that  he 
claimed  some  interest  in  the  mortgaged  premises.  After* 
wards  by  leave  of  court,  and  over  the  objection  of  appellant, 
an  amendment  to  the  complaint  was  filed,  in  which  the  pro- 
ceedings in  the  partition  suit,  as  above  related,  were  set  forth, 
and  the  referees  appointed  in  the  partition  suit  to  sell  the 
property  were  made  parties  defendant.  And  it  was  prayed 
that  it  be  ordered  that  the  premises  be  sold  ''under  the  de- 
cree in  partition,"  and  that  "this  court  order  and  direct  the 
said  referees  to  pay  to  this  plaintiff  the  amount  of  its  judg- 
ment herein  from  any  sum  arising  from  a  sale  of  the  premises 
under  the  decree  in  partition  aforesaid  that  would  other- 
wise be  payable  to  the  said  defendants  Quinn  or  either  of 
them,"  and  that  respondent's  judgment  herein  be  ** first 
payable"  out  of  the  proceeds  of  the  sale  under  the  decree 
of  partition,  and  judgment  was  entered  in  accordance  with 
this  prayer. 

Waiving  other  points  made  by  appellant,  we  think  that  in 
this  action  to  foreclose  a  mortgage,  which  is  based  on  section 
726  et  seq.  of  the  Code  of  Civil  Procedure,  the  court  had  no 
power  to  reach  its  hands  over  into  the  separate  and  inde- 
pendent action  for  partition,  and  take  control  and  jurisdic- 
tion of  such  action.  It  had  merely  jurisdiction  to  foreclose 
the  mortgage  sued  on,  and  order  the  mortgaged  premises 
sold,  and  to  foreclose  the  rights  of  all  parties  holding  under 
and  subject  to  the  mortgage.  The  plaintiff  in  the  partition 
suit  was  not  called  upon  to  make  the  respondent  herein  a 
party  defendant,  for  he  had  no  lien  of  record  when  that  suit 
was  commenced.  (See  Code  Civ.  Proc.,  sees.  752-801.)  In- 
deed, when  the  suit  was  commenced  respondent  had  no  mort- 
gage at  all ;  and  the  one  which  was  afterwards  executed  to  it 
was  not  recorded  until  after  the  interlocutory  decree,  but 
respondent  undoubtedly  had  the  right,  and  it  was  its  duty, 
to  intervene  in  that  suit  and  set  up  its  mortgage  lien,  and 
have  it  adjusted  in  the  partition  decree  as  provided  by  the 
code.  At  least,  it  could  not  afterwards  in  its  separate  action 
to  foreclose  the  mortgage,  rightfully  ask  the  court  to  cross 
OXLI.  CaL— 25 
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oyer  and  take  charge  of  the  partition  suit.    This  is  not  a  bill 
to  vacate  a  judgment  on  the  ground  of  fraud,  etc. 
The  judgment  and  order  appealed  from  are  reversed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[Sae.  No.  1001.    Department  Two.— December  28,  1903.] 

DOROTHEA  BECKER,  formerly  Dorothea  Schwerdtle,  Ap- 
pellant,  v.  JOHN  GEORGE  SCHWERDTLE,  Respond- 
ent 

Trust — Gonfdential  Bxlation — ^Mother  jlhd  Son — ^Plkading — Sur- 
nciXNOT  or  Ooicplaiki^— Actual  Fraud. — ^In  an  aetion  to  enforce 
a  trust  in  real  property,  and  to  eompel  a  eonT«yanee,  a  complaint 
showing  the  confidential  relation  of  mother  and  son  between  the 
parties,  and  that  the  deed  was  ddiyered  hj  an  aged  mother  to  her 
son  in  expectation  of  her  death,  and  npon  the  special  trust  and 
confidence  reposed  in  him  that  in  ease  of  her  recovery  he  would 
pay  her  twenty  dollars  per  month  for  her  support,  which  he  fraud- 
ulently induced  her  to  believe  that  he  would  do,  and  that  when  the 
deed  was  delivered  he  did  not  intend  to  pay  said  sum  for  her  sap- 
port,  and  wholly  refused  to  do  so,  and  claimed  to  own  the  property, 
which  was  of  the  rental  value  of  sixty  dollars  per  month,  states 
a  cause  of  action  for  relief  on  the  ground  of  actual  fraud,  within 
the  rule  of  Brison  v.  Brison,  75  Gal.  527.1 

la.— Uncertainty— Want  of  Express  Promisr— SiLKNCfi — ^Tacpt 
Agreement — Ck)NSENT  to  Ck)NDiTioNS  or  Delivert  op  Deed. — ^The 
complaint  is  not  demurrable  for  uncertainty  because  the  complaint 
does  not  aUege  an  express  promise  by  the  defendant  to  make  the 
monthly  payments  requested  by  the  defendant's  mother.  It  is 
sufficient  that  the  averment  of  all  the  facts  connected  with  the 
delivery  of  the  deed  show  a  silent  acceptance  of  it  under  eireum- 
stances  which  made  the  silence  equivalent  to  a  tacit  agreement  and 
consent  to  the  conditions  which  accompanied  the  delivery  of  the 
deed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sao- 
ramento  County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
17  Am.  St.  Bep.  189. 
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A.  L.  ShinBy  for  Appellant 

The  complaint  states  a  cause  of  action  for  actual  fraud 
growing  out  of  confidential  relations.  (Brison  v.  Brison,  75 
Cal.  525  ;i  S.  C.  90  Cal.  323;  Hayes  v.  Oloster,  88  Cal.  560; 
Butler  V.  Hyland,  89  Cal.  577 ;  Boss  ▼.  Conway,  92  Cal.  632 ; 
Jackson  v.  Jackson,  94  Cal.  446;  Eayne  v.  Herman,  97  Cal. 
250;  White  ▼.  Warren,  120  Cal.  322;  Odell  v.  Moss,  130  Cal. 
352;  More  v.  More,  133  Cal.  489;  Civ.  Code,  sec.  2235;  2 
Pomeroy's  Equity  Jurisprudence,  sees.  955-958;  1  Story's 
Equity  Jurisprudence,  sec.  307;  Beach  on  Trusts  and  Trus- 
tees, sees.  105, 106.) 

White  &  Seymour,  for  Be8X)ondent 

The  complaint  does  not  state  a  cause  of  action.  (Civ. 
Code,  sec.  1040;  TiUaux  v.  TiUaux,  115  Cal.  663,  667-669; 
Smith  V.  Mason,  122  Cal.  426;  Soberanes  v.  Soberanes,  97 
Cal.  140;  Downing  v.  BademMher,  133  Cal.  220  ;2  Earle  v. 
Chance,  12  B.  I.  374.)  In  the  cases  cited  by  the  appellant 
there  was  an  express  agreement  made  with  intent  to  deceive, 
which  is  wholly  lacking  in  this  case.  The  allegations  of  the 
complaint  are  uncertain.  {Sheehan  v.  Sullivan,  126  CaL 
189.) 

LORIQAN,  J. — The  lower  court  sustained  a  demurrer  to 
the  second  amended  complaint  in  the  above  action,  without 
leave  to  amend.  A  judgment  of  dismissal  was  thereupon 
entered,  and  plaintiff  appeals. 

The  action  was  brought  to  have  a  trust  declared  as  to  cer- 
tain real  property,  and  to  compel  a  conveyance. 

The  complaint  sets  forth  that  plaintiff  and  defendant  are 
mother  and  son,  the  former  aged  sixty  years,  the  latter  thirty- 
six;  that  the  most  confidential  relations  always  existed  be- 
tween them,  plaintiff  reposing  the  greatest  confidence  in  her 
said  son,  advising  with  him  in  all  her  business  affairs,  and 
believing  that  he  would  deal  justly  and  fairly  with  her  in  all 
matters.  That  on  September  2,  1898,  she  was  the  owner  of 
certain  real  estate  in  Sacramento  and  Placer  counties,  of  the 
value  of  four  thousand  dollars,  and  on  that  date,  in  harmony 
with  a  desire  she  always  entertained  that  the  defendant  should 
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have  all  her  property  at  her  death,  made  and  acknowledged 
a  deed  in  his  favor,  intending  to  place  the  same  in  escrow,  to 
be  delivered  to  him  on  her  demise.  This  was  not  done,  how- 
ever, and  she  retained  it  in  her  possession.  Thereafter,  on 
March  31,  1899,  plaintiff,  becoming  very  ill,  and  being  en- 
feebled in  mind  and  body,  fully  believing  that  she  would  never 
recover  from  such  illness,  and  that  she  had  but  a  few  days  to 
live,  and  placing  every  trust  and  confidence  in  the  defendant, 
and  desiring  him  to  have  all  her  property  on  her  death,  and 
without  seeking  or  obtaining  advice  from  any  person,  and  in 
expectation  of  impending  death,  delivered  said  deed  to  de- 
fendant, transferring  to  him  all  her  property.  That,  at  the 
time  she  delivered  such  deed^  she  stated  to  defendant  that,  in 
case  of  her  recovery,  she  would  expect  him  to  pay  her  twenty 
dollars  per  month  for  her  support;  that  defendant  did  not 
say  whether  or  not  he  would  comply  with  said  request,  but 
having  great  trust  and  confidence  in  him  she  believed  he 
would  comply  with  it;  that  the  consideration  mentioned  in 
said  deed  (love  and  affection  and  better  maintenance,  sup- 
port, protection,  and  livelihood  of  defendant)  was  not  the 
true  consideration  thereof,  but  the  only  consideration  was  the 
trust  and  confidence  plaintiff  reposed  in  defendant,  together 
with  the  desire  that  he  should  have  all  of  her  property  at  her 
death ;  that  she  would  not  have  delivered  such  deed  had  she 
not  believed  that  she  had  but  a  short  time  to  live,  and  but 
for  the  trust  and  confidence  she  reposed  in  her  said  son ;  that 
contrary  to  her  expectation  she  recovered  from  said  iUness, 
but  at  all  times  since  has  been  in  ill-health,  and  without  ade- 
quate means  of  support;  that  she  has  requested  defendant  to 
pay  her  said  twenty  dollars  a  month  for  her  support,  but  he 
has  refused  to  do  so.  She  further  avers  that  when  said  deed 
was  delivered  the  defendant  did  not  intend  to  comply  with 
her  request  to  pay  said  twenty  dollars  a  month  in  case  of  her 
recovery,  but,  by  accepting  said  deed  and  by  his  silenee, 
fraudulently  induced  her  to  believe  that  her  request  would 
be  complied  with ;  that  he  now  claims  to  own  said  property,  is 
in  possession  of  it,  and  that  the  value  of  the  rents  and  profits 
thereof  is  sixty  dollars  a  month. 

The  complaint  was  demurred  to  on  many  grounds,  and 
sustained  generally,  and  it  is  particularly  urged  by  re8X)ond- 
ent  on  this  appeal  that  the  allegations  of  the  complaint  ai« 
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insufficient  to  warrant  the  interposition  of  a  court  of  equity, 
and  that  the  demurrer  was  properly  sustained  for  that  reason 
alone. 

We  cannot  agree  with  this  claim.  We  think  the  allega- 
tions made  out  a  case  within  the  doctrine  announced  in  Bf'ison 
V,  Brison,  75  Cal.  527,*  and   approved  in  subsequent  cases. 

In  fact,  it  appears  that  the  complaint  in  the  case  at  bar  is 
principally  modeled  after  the  complaint  in  that  action,  and 
in  the  light  of  that  decision. 

While  it  is  claimed  by  the  appellant  that  the  complaint 
sufficiently  states  a  cause  of  action  for  both  constructiye  and 
actual  fraud,  it  is  evident  that  it  was  framed  to  particularly 
charge  actual  fraud ;  such  fraud  consisting  in  the  making  of 
the  promise  under  which  the  deed  was  delivered,  without  any 
intention  of  performing  it,  and  coming  within  the  provis- 
ion of  the  Civil  Code  declaring  that  a  promise  made  without 
any  intention  of  performing  it  constitutes  actual  fraud. 

Brison  v.  Brison  deals  fully  with  this  provision  of  the 
code,  in  cases  where  confidential  relations  exist,  and  where, 
springing  from  that  relationship,  and  as  the  consideration 
therefor,  a  conveyance  is  made  under  an  agreement,  which 
at  the  time  it  is  made  is  not  intended  to  be  performed  by  the 
grantee. 

That  was  an  action  brought  by  a  husband  to  set  aside,  for 
actual  fraud,  a  conveyance  made  to  his  wife,  the  fraud  al- 
leged being  that  the  promise  made  by  her  upon  which  he 
ddivered  the  deed  was  in  bad  faith  and  false,  and  ''made 
with  intent  on  her  part  to  deceive  and  did  deceive'*  him. 
The  lower  court  in  that  case,  as  in  this,  sustained  a  demurrer 
to  the  complaint,  and  on  appeal  this  court  in  reversing  such 
order  and  holding  the  complaint  sufficient,  said:  **We  think 
there  was  actual  fraud.  As  above  stated,  the  complaint  shows 
that  the  parol  promise  upon  which  plaintiff  relied  was  false 
and  *in  bad  faith,'  and  'made  with  intent  to  deceive.'  The 
construction  which  we  think  must  be  given  to  this  averment 
is,  that  the  promise  was  made  without  any  intention  of  per- 
forming it.  This  is  a  well-recognized  species  of  fraud.  (See 
Bigelow  on  Frauds,  pp.  483,  484;  Sandfoss  v.  Jones,  35  Cal. 
481, 482.)   And  the  Civil  Code  expressly  provides  that  'Actual 
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fraud  .  .  .  consists  in  any  of  the  following  acts,  committed 
by  a  party  to  the  contract,  or  with  his  connivance,  with  in- 
tent to  deceive  another  party  thereto,  or  to  induce  him  to 
enter  into  the  contract.  ...  A  promise  made  without  any  in- 
tention of  performing  it.'  (Civ.  Code,  sec.  1572.)  Now, 
inasmuch  as  it  is  admitted  by  the  demurrer  that  the  promise 
was  made  without  any  intention  of  performing  it,  we  think 
the  case  falls  directly  within  the  provision.  An  instance  of 
the  application  of  the  principle  to  facts  similar  to  those  of  the 
case  before  us  in  Newell  v.  NeweU,  14  Kan.  202.  It  is  to 
be  observed  of  this  ground  that  the  essence  of  the  fraud 
is  the  existence  of  an  intent  at  the  time  of  the  prom- 
ise not  to  perform  it.  But  for  such  intent  there  would 
be  no  actual  fraud.  For  it  is  well  settled  that  the  mere 
failure  to  fulfill  a  promise  is  not  fraud.  .  .  .  But  if  the 
evil  intent  existed,  there  was  actual  fraud,  and  so  far 
as  this  ground  is  concerned,  it  is  immaterial  whether  there 
was  a  confidential  relation  or  not.  .  .  .  Nor  is  it  necessary  to 
consider  what  would  be  the  rule  in  cases  where  it  appears 
that  there  was  in  fact  no  actual  confidence  between  the  par- 
ties— that  is  to  say,  where  the  wife  is  living  in  independence 
of  or  in  hostility  to  the  husband.  (See  Fdlk  v.  Turner,  101 
Mass.  496.)  For  it  is  averred  that  the  plaintiff  'had  at  aU 
times  confidence  in  his  said  wife  and  her  devotion  and  fidelity 
to  him/  and  that  he  made  the  deed  having  confidence  in  his 
said  wife,  and  in  her  said  representation  and  promises,  and 
relying  upon  the  same.' 

''The  relation  of  the  parties  to  each  other,  therefore,  was 
confidential  in  fact,  as  well  as  in  law.  The  plaintiff  was  in- 
duced to  make  the  deed  by  the  confidence  which  he  had  in  his 
wife,  and  the  belief  thereby  engendered  that  she  would  per- 
form her  promise.  But  for  that  he  would  not  have  made  it." 
{Brison  V.  Brison,  75  Cal.  527,  529.^) 

In  the  complaint  now  under  consideration  there  are  suffi- 
cient allegations  showing  the  trust  and  confidence  reposed  in 
plaintiff  by  defendant,  springing  from  the  relationship  of 
mother  and  son;  his  promise  to  her  upon  which  she  relied, 
and  had  a  right  to  rely,  when  she  delivered  him  the  deed,  and 
which  she  delivered  solely  on  account  of  the  trust  and  eonfi- 
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dence  reposed  in  him ;  his  failure  to  keep  such  promise,  and 
the  further  averment  that  when  he  made  such  promise  and 
accepted  the  deed  he  had  no  intention  of  keeping  the  promise ; 
and  these  allegations,  tested  under  the  rule  laid  down  in 
Brisan  v.  Brison,  appear  to  be  entirely  sufficient. 

The  cases  of  Newman  v.  Smith,  77  Cal.  26,  NordhoU  v. 
Nordholt,  87  Cal.  552,»  and  Hay  v.  Gloster,  88  CaL  565, 
are  in  harmony  with  Brison  v.  Brison. 

Respondent  relies  on  the  cases  of  TiUaux  y.  TUlaux,  115 
Cal.  667;  Smith  v.  Mason,  122  Cal.  426;  Soberanes  y.  Sobe- 
ranes,  97  Cal.  140,  and  Downing  y.  Radem^icher,  133  CaL 
220.^  But  these  have  no  application  to  the  case  made  under 
the  complaint  Nor  have  the  cases  cited  from  other  juris- 
dictions. 

In  the  TiUaux  case  no  question  of  actual  fraud  was  in- 
volved, and  the  facts  show  that  there  were  no  confidential 
relations  upon  which  constructive  fraud  could  be  predicated. 
In  Smith  v.  Mason  the  suit  was  not  brought  by  the  grantor, 
but  by  contending  heirs  after  his  death,  and  no  question  of 
fraud  arose  in  the  case.  In  Soberanes  v.  Soberanes  no  viola- 
tion of  confidential  relations  was  shown,  and  actual  fraud  was 
not  involved.  Downing  v.  Rademacher  is  inapplicable  for 
like  reasons. 

Counsel  for  respondent  also  contends  that  the  lower  court 
was  warranted  in  sustaining  the  demurrer  upon  other 
grounds;  that  there  is  an  improper  joinder  of  causes  of 
action,  and  that  the  complaint  is  uncertain  in  some  particu- 
lars.   We  do  not  think  these  points  possess  any  merit. 

One  element  of  uncertainty  claimed  by  respondent  is,  that 
it  does  not  appear  from  the  complaint  that  the  defendant  ever 
promised  to  comply  with  the  request  of  plaintiff  made  at  the 
time  the  deed  was  delivered  to  him.  The  plaintiff,  however, 
undertakes  to  aver  in  her  complaint  all  that  took  place  at  that 
particular  time;  the  request,  the  accompanying  delivery,  and 
the  acceptance  of  the  deed  without  response.  Such  accept- 
ance under  these  circumstances,  by  defxindant,  was  a  tacit 
agreement  to  comply  with  the  request  which  accompanied  the 
delivery.  Silence  under  such  circumstances  is  equivalent  to 
consent.     If  he  did  not  choose  to  accept  the  deed  under  the 
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terms  of  coniidence  reposed  in  him,  it  was  his  duty  to  have 
said  so.  Accepting  it  in  silence,  he  is  deemed  to  have  agreed 
to  whatever  conditions  accompanied  the  delivery. 

The  judgment  is  reversed,  with  directions  to  the  lower  court 
to  overrule  the  demurrer  to  the  complaint,  with  leave  to  de- 
fendant to  answer. 

McFarland,  J.,  and  Henshaw,  J.,  concurred 


[8ae.  No.  1008.    Department  Two. — ^Deeember  22,  1903.] 

F.  M.  SWASEY,  Respondent,  v.  COUNTY  OP  SHASTA 
et  al..  Appellants. 

County  Government  Act— **Bunj)iNG8"  by  County — ^*' Fence" 
— ^Duty  to  Advbetisb  fob  Bids — ^Prohibition. — ^Under  the  prorl- 
fdons  of  the  County  Qoyemment  Aet,  requiring  that  all  neeessarj 
"buildings  must  be  erected  by  contract  let  to  the  lowest  responsi- 
ble bidder,"  after  a  required  notice  by  publication,  the  term 
''buildings"  is  intended  to  include  the  erection  of  an  iron  "fence" 
around  the  grounds  upon  which  the  courthouse  of  the  county  ia  sit- 
uated. It  is  the  duty  of  the  supervisors  of  the  county  to  advertise 
for  bids,  and  let  the  erection  of  such  fence  to  the  lowest  bidder; 
and  prohibition  will  lie  to  preyent  the  enforcement  of  a  contract 
for  its  erection  to  a  bidder  without  such  advertisement  and  letting. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    Edward  Sweeney,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tirey  L.  Ford,  Attorney-General,  U.  S.  Webb,  Thomas  B. 
Dozier,  Francis  Carr,  and  Reid,  Dozier  &  Carr,  for  Appel- 
lants. 

Braynard  &  Perry,  for  Respondent 

McFARLAND,  J.— This  is  an  appeal  by  defendant  from 
the  judgment  of  the  court  below  in  a  prohibition  proceeding 
therein   instituted,   prohibiting   and   restraining   the   super- 
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visors  of  Shasta  County  from  executing  a  certain  proposed 
contract  with  persons  known  as  Parcells-Oreenwood  Com- 
pany,  for  the  construction  by  the  latter  of  an  iron  fence 
around  the  grounds  upon  which  the  courthouse  of  said 
county  is  situated,  and  from  taking  any  further  action  rela- 
tive to  said  contract.  All  questions  as  to  the  propriety 
of  the  remedy  by  prohibition  and  as  to  necessary  parties  de- 
fendant having  been  waived,  we  will  not  discuss  tiiose  quea- 
tions. 

The  board  of  supervisors  desiring  to  have  an  iron  fence 
constructed  around  the  courthouse  grounds,  on  March  12, 
1902,  the  Parcells-Oreenwood  Company  presented  to  them 
plans  and  specifications  of  such  fence  and  offered  to  con- 
struct it  for  $1,735 ;  and  at  the  same  time  one  Masterson  also 
presented  to  them  plans  and  si>ecification8  for  the  same  pur- 
pose, and  offered  to  build  the  fence  for  $1,487.85.  On  the 
same  day  the  board  ordered  that  the  contract  be  awarded  to 
the  Parcells-Oreenwood  Company  for  the  sum  stated  by  them 
upon  their  execution  of  a  contract  in  accordance  with  their 
plans  and  offer,  to  be  approved  by  the  district  attorney  and 
signed  by  the  chairman  of  the  board,  etc.  But  prior  to  that 
time  the  board  had  not  advertised  for  plans  or  specifications 
for  said  fence,  and  had  not  adopted  any  plans  or  specifica- 
tions, and  had  not  given  any  notice  that  the  contract  for  con- 
struction of  the  same  would  be  let  to  the  lowest  responsible 
bidder;  and  for  these  reasons  the  court  below  held  the  con- 
tract void  and  prohibited  any  further  action  toward  execut- 
ing and  enforcing  it.  The  question  to  be  determined — as  will 
hereafter  be  seen — ^is  whether  the  word  "building"  as  used 
in  the  County  Government  Act,  includes  the  * 'fence"  do- 
scribed  in  the  petition  for  the  writ  of  prohibition. 

Subdivision  8  of  section  25  of  the  County  Government  Act 
(Stats.  1897,  p.  459)  provides  that  the  board  of  supervisors 
snail  have  power  **  under  such  limitations  and  restrictions  as 
may  be  provided  by  law,"  to  provide  a  courthouse,  jail,  and 
hospital,  "and  such  other  public  buildings  as  may  be  neces- 
sary," etc.,  and  it  is  further  provided  that  none  of  such 
buildings  shall  be  constructed  until  plans  and  specifications 
shall  have  been  made  therefor  and  adopted  by  the  board,  and 
that  "all  such  buildings  must  be  erected  by  contract  let  to 
the  lowest  responsible  bidder,  after  notice  by  publication  in 
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a  newspaper  of  general  circulation  published  in  the  county 
for  at  least  thirty  days."  If  these  provisions  include  the 
fence  in  question  here,  then  the  proposed  contract  was  un- 
authorized, and  the  judgment  of  the  court  below  prohibiting 
its  execution  is  right.  It  will  be  observed  that  this  case  does 
not  raise  the  question  whether  a  municipality,  having  ac- 
cepted, used,  and  retained  the  services  or  the  property  of 
another,  can  repudiate  payment  on  the  ground  that  the  con- 
tract therefor  was  not  regularly  made;  here  the  purpose  is 
to  prohibit  the  making  of  the  contract  before  any  action 
under  it. 

There  is  no  well-established  legal  definition  of  the  word 
''building"  which  absolutely,  and  under  all  circumstaneeSy 
either  includes  or  excludes  a  ''fence."  The  question  greatly 
depends  upon  the  connection  in  which  the  word  "building** 
is  used,  and  the  evident  purpose  of  the  statute  or  contract  in 
which  it  is  found.  In  Bouvier's  Law  Dictionary  (Bawle's 
edition,  vol.  1,  p.  269)  "building"  is  defined  as  follows:  "An 
edifice  erected  by  art,  and  fixed  upon  or  over  the  soil,  com- 
posed of  stone,  brick,  marble,  wood,  or  other  proper  substance, 
connected  together,  and  designed  for  use  in  the  position  in 
which  it  is  so  fixed."  This  is  about  as  good  a  general 
definition  of  the  word  as  can  be  found  in  the  books,  and  it 
undoubtedly  includes  in  terms  an  ordinary  fence.  The  same 
definition  is  given  in  the  Century  Dictionary,  with  this  addi- 
tion: "Thus  a  pole  fixed  in  the  earth  is  not  a  building,  but  a 
fence  is."  But  without  taking  these  definitions  as  uncondi- 
tionally correct,  we  must,  as  before  stated,  look  somewhat  to 
the  context  and  subject-matter  of  the  instrument  to  be  con- 
strued. Thus  in  Wright  v.  Evans,  2  Abb.  Pr.  N.  S.  308,  it 
was  held  that  a  covenant  not  to  erect  a  building  within  a 
certain  distance  of  a  boundary-line  was  broken  by  the  erec- 
tion within  the  prescribed  distance  of  a  fence  twenty 
feet  high — ^the  purpose  of  the  covenant  evidently  being 
to  prevent  obstruction  of  light  and  air;  while  in  NoweA 
V.  Boston  Academy,  130  Mass.  209,  it  was  held  that  the 
erection  of  a  fence  six  feet  high  was  not  a  building  within 
a  similar  covenant.  These  cases  illustrate  the  view  above  ex- 
pressed. Now,  the  legislature  by  the  enactment  of  said  sec- 
tion 25  of  the  County  Government  Act,  in  which  the  word 
** building"  occurs,  evidently  intended  to  provide  that  the 
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board  of  supervisors,  except  in  some  trivial  matters  expressly 
enumerated,  shall  not  have  power  to  purchase  public  supplies, 
or  to  sell  public  property,  or  to  make  contracts  for  construct- 
ive work,  otherwise  than  by  advertising  proposals  to  bidders. 
For  instance,  subdivision  9  of  the  section  provides  that  all 
sales  of  property  no  longer  required  for  public  use  must  be 
by  public  auction,  after  notice,  unless  in  the  unanimous  judg- 
ment of  the  board  it  is  not  of  greater  value  than  seventy-five 
dollars ;  subdivision  4,  that  all  contracts  for  the  construction 
of  bridges,  wharves,  chutes,  etc,  exceeding  in  cost  five  hun- 
dred dollars,  must  be  upon  advertisements  for  bids;  subdi- 
vision 21,  that  all  ordinary  county  supplies  shall  be  bought 
after  advertisement  for  sealed  bids;  and  by  subdivision  7  it 
is  provided  that  real  property  for  the  purpose  of  obtaining 
water  for  public  use  can  be  purchased  only  after  advertise- 
ment of  the  intention  of  making  such  purchase,  with  the  pro- 
posed price,  etc.,  and  the  time  when  it  will  be  considered. 
This  being  the  general  intent  and  purpose  of  the  act,  and,  as 
we  have  seen,  the  word  **  fence  '  not  being  excluded  from  the 
definition  of  the  word  ''building,"  we  think  that  the  caae  at 
bar  presents  an  instance  where  the  latter  word  should  be  held 
to  include  the  former.  This  view  makes  it  unnecessary  to 
determine  whether  the  act  of  the  legislature  approved  April 
1,  1872,  (Stats.  1871-1872,  p.  925,)  entitled  '*An  Act  to  regu- 
late the  erection  of  public  buildings  and  structures,"  in  which 
the  word  "structure"  is  used,  has  been  impliedly  repealed  by 
the  County  Grovernment  Act. 

The  judgment  appealed  from  is  a£Srmed« 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
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COUNTY  OP  BUTTE,  Respondent,  v,  D.  P.  MERRILL  et 
al.,  Appellants. 


TAZ-GOLLIOTOS — OOMinSSION   on   LICXN8S-TaZX8 — POWKB  OF   SUPEBTIB- 

OBS — ^AonoK  ON  Bond. — The  board  of  sapenrieori  of  a  coonty  have 
no  power  either  to  ereate  a  licenae-taz  eoUeetor  or  to  fix  his  eom- 
penaation;  and  an  ordinance  conferring  the  right  upon  the  tax-eol- 
lootor  to  retain  a  commiBsion  for  the  coUection  of  licenae-tazeB  le 
▼old,  and  eonetitutes  no  defense  to  an  action  b7  the  eountj  on  hie 
official  bond  to  recover  the  amount  of  license-taxes  retained  as  saeh 
commission,  where  the  law  made  it  the  dntj  of  the  tax-collector  to 
collect  all  licenses  when  he  took  the  ofiice  of  tax-collector. 

In.~PowEB  or  LnnsL^TniUD— BiTBOAomrx  L^w— Inobiabb  ov  Oom- 
PBNBATiONw — The  legislature  cannot  pass  a  retroactive  law  to  give 
the  collector  increased  compensation  over  that  fixed  by  law  when 
his  term  commenced,  nor  can  any  increase  in  the  rate  of  compensa- 
tion made  after  the  commencement  of  his  term  be  held  applicable 
daring  his  term. 

Id.  —  Theoby  OF  Tbial  —  Answxb  —  Stipuiatb)  Fact  —  Waiveb  of 
Amended  Complaint — Suppobt  of  Judgment. — Where  the  original 
complaint  included  license-taxes  between  January,  1895,  and  Janu- 
ary, 1898,  but  it  was  averred  in  the  answer  that  the  tax-collector 
had  collected  the  taxes  in  contest  between  January,  1895,  and 
January,  1899,  and  the  trial  proceeded  upon  that  theory,  and  ihe 
parties  made  a  written  statement  of  facts  as  to  the  amount  of 
license-taxes  received  between  the  dates  alleged  in  the  answer,  an 
amendment  of  the  complaint  as  to  the  time  within  which  the  money 
was  collected  was  waived,  and  a  judgment  for  the  amount  stipulated 
is  sufficiently  supported. 

Id. — Action  Obdsbed  by  Gband  Juby — Penal  Code — ^Validity  of  I^at 
UTE — Blending  of  Codes. — The  grand  jury  had  power,  under  sec- 
tion 929  of  the  Penal  Code,  to  order  the  action  commenced  by  the 
county  to  recover  the  license-taxes  collected  and  not  paid  over. 
That  section  is  embraced  in  the  title  of  the  act  establishing  it,  and 
is  not  void  as  not  being  criminal  in  its  nature,  and  improper^ 
placed  in  the  Penal  Code.  A  statutory  provision  otherwise  valid  is 
not  void  because  found  in  any  particular  code.  The  codes  blend 
into  each  other,  and  no  one  of  them  is  limited  to  a  particular  sub- 
ject. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    John  F.  Ellison,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Caldwell  &  Borland,  and  John  Qale,  for  Appellants. 
J.  D.  Sproul,  for  Respondent 

McFARLAND,  J.— The  defendant  Merrill  was  county  tax- 
collector  of  Butte  County  from  January,  1895,  to  January, 
1899;  and  this  is  an  action  against  him  and  his  bondsmen 
to  recover  the  sum  of  $3,245.05,  collected  by  him  as  such  tax- 
collector  during  his  said  term  of  o£Sce  and  converted  to  his 
own  use.  Judgment  went  in  the  court  below  in  favor  of 
plaintiff  for  the  said  amount  of  money,  and  defendants  ap- 
peal from  the  judgment. 

The  money  sued  for  is  part  of  the  whole  amount  of  license- 
t&xes  collected  by  appellant  Merrill,  and  consists  of  money 
which  he  contends  he  had  the  right  to  retain  as  commissions 
allowed  him  by  law  for  the  collection  of  license-taxes. 
Whether  or  not  he  has  that  right  is  the  question  here  in- 
volved. 

Appellant  contends  that  he  is  entitled  to  retain  the  money 
here  in  question  by  virtue  of  an  ordinance  of  the  board  of 
supervisors  of  Butte  County,  passed  February  10,  1893,  and 
another  ordinance  passed  March  3,  1894, — ^both  passed  before 
Merrill  was  elected  to  or  commenced  his  said  term  of  office, — 
which  ordinances  provided  that  for  the  collection  of  taxes 
for  business  licenses,  other  than  for  the  sale  of  liquor,  the  col- 
lector should  receive  as  compensation  ten  per  cent  of  the 
amount  collected,  and  should  receive  five  per  cent  for  the 
collection  of  taxes  for  liquor  licenses.  If  said  provisions  in 
said  ordinances  were  valid,  then  respondent  was  not  entitled 
to  recover  in  this  action.  But  the  lower  court  correctly  held 
that  when  Merrill  took  the  office  of  tax-collector  the  law  made 
it  his  duty  to  collect  all  licenses.  {Ventura  County  v.  Clay, 
112  Cal.  63.)  It  further  correctly  held  that  the  board  of 
supervisors  had  not  the  power  either  to  create  the  office  of 
license-tax  collector  or  to  fix  his  compensation.  {County  of 
El  Dorado  v.  Meiss,  100  Cal.  273.)  It  was  decided  in  Dough- 
erty V.  Austin^  94  Cal.  601,  that  a  board  of  supervisors  has 
nothing  to  do  with  fixing  the  compensation  of  a  county 
officer.  Appellants  also  rely  upon  the  act  of  the  legislature, 
approved  March  27,  1895  (State.  1895,  p.  267),  which  in 
terms   approves   and   legalizes  the   commissions  theretofore 
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allowed  by  board  of  supervisors  for  the  collection  of  license- 
taxes  ;  but  the  court  below  correctly  held  that  this  was  merely 
an  unauthorized  attempt,  retroactively,  to  give  the  collector 
increased  compensation  over  that  fixed  by  law  when  his  term 
commenced.  Appellants  also  rely  in  their  briefs,  though  not 
in  their  pleadings,  upon  section  215  of  the  County  Qovem- 
ment  Act  of  1897  (Stats.  1897,  p.  572),  which  allows  a 
commission  of  five  per  cent  for  the  collection  of  license-taxes; 
but  as  that  act  was  passed  after  the  commencement  of  Mer- 
riirs  term  of  office,  the  court  below  correctly  decided  that  it 
could  not  be  held  applicable  during  his  term,  without  violat- 
ing the  const itutionaJ  provision  against  an  increase  in  com- 
pensation during  the  term  of  an  incumbent. 

It  is  contended  that  the  judgment  cannot  stand,  because  it 
is  for  taxes  collected  between  January,  1895,  and  Janu- 
ary, 1899,  while  the  complaint  only  includes  the  period 
between  January,  1895,  and  January,  1898.  But  it  was 
averred  in  the  answer  that  Merrill  was  collector,  and 
had  collected  the  taxes  in  contest,  ''until  the  second  day 
of  January,  1899,"  and  in  other  parts  of  the  answer 
the  period  between  January,  1895,  and  January,  1899, 
is  referred  to  as  the  period  during  which  the  matters  in 
litigation  arose;  and  the  parties  entered  into  a  written  ''state- 
ment of  facts,"  in  which  it  is  stated  that  Merrill  as  tax-col- 
lector, "between  the  seventh  day  of  January,  1895,  and  the 
first  day  of  January,  1899,  received  the  sum  of  $3,245.05." 
It  sufficiently  appears,  therefore,  that  the  case  was  tried  an 
the  theory  that  it  involved  Merrill's  whole  term,  and  that 
an  amendment  to  the  complaint  as  to  the  time  within  which 
the  money  was  collected  was  waived. 

It  is  averred  in  the  complaint  that  the  action  was  com- 
menced in  compliance  with  an  order  of  the  grand  jury  made 
under  section  929  of  the  Penal  Code,  which  gives  the  grand 
jury  the  power  to  order  the  institution  of  such  an  action. 
Section  929  was  passed  in  1897,  and  appellants  contend 
that  it  is  unconstitutional  and  void,  because  its  subject  was 
not  embraced  in  the  title  of  the  act  under  which  it  was  en- 
acted. It  is  not  necessary  to  determine  whether  the  action 
could  have  been  maintained  without  any  reference  in  the 
complaint  to  the  action  of  the  grand  jury,  for  the  title  of  the 
act  was  sufficient.    It  is  as  follows :  "An  act  to  amend  sectione 
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925  and  928  of  the  Penal  Code  of  the  State  of  California, 
to  add  a  new  section  to  said  code,  to  be  known  as  section 
929,  relating  to  grand  juries,  their  duties  and  powers.'' 
(Stats.  1897,  p.  204.)  The  main  objection  appears  to  be 
that  the  section  is  not  criminal  in  its  nature,  and  therefore 
could  not  be  constitutionally  put  into  the  Penal  Code;  but 
it  has  been  frequently  held  that  a  statutory  provision  other- 
wise valid  is  not  void  because  found  in  any  particular  code; 
that  the  codes  blend  into  each  other,  and  that  no  one  of  them 
is  limited  to  a  particular  subject. 

There  are  no  other  points  calling  for  special  notice. 

The  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  eoncurred. 


[Sac.  No.  992.    Department  Two. — ^December  23,  1903.] 

T.  E.  WINEOD  et  al.,  Appellants,  v.  J.  C.  WOLTERS  et  al.. 

Respondent. 

Pbkterred  Claims  of  Laborebs  fob  Wages — CSonstbugtiom  of  Oode-^ 
Lien  not  Given. — Section  1206  of  the  Code  of  Ciril  Procedure, 
giving  preferred  claims  to  laborers  for  tbdr  wages,  provides  %  rem- 
edy  for  their  enforcement  which  is  exdnsive,  and  ereates  no  lien 
upon  the  debtor's  property  which  can  be  enforced  or  foreclosed  in 
equity. 

Id.— Injunction— Dismissal  of  Attachment  Suit— Enforcement  chp 
Lien. — ^Laborers  having  preferred  claims  cannot  maintain  an  in- 
junction to  prevent  an  attaching  creditor  from  dismissing  his  at- 
tachment suit  after  notice  given  to  such  creditor  of  their  preferred 
claims  according  to  law;  nor  can  they  enforce  a  lien  in  equity  as 
against  such  creditor  and  the  debtor  and  the  sheriff  who  levied  the 
attachment. 

Ii^. — Jurisdiction  of  Supekiob  Court — Void  Judoment  and  Execution. 
— Several  laborers,  no  one  of  whom  has  a  claim  equal  to  three  hun- 
dred dollars,  and  who  have  no  joint  interest,  cannot  give  jurisdiction 
to  the  superior  court  by  a  joinder  of  their  several  claims  in  one  ac- 
tion. The  superior  court  had  no  jurisdiction  of  the  subject-matter 
of  said  action,  and  no  power  to  render  a  joint  judgment  in  favor  of 


400  WiNROD  v.  WoiiTBRS.  [141  CaL 


the  several  plaintiffs.  Such  judgment  is  void  upon  the  f^Ae  of  the 
record,  aod  the  ezeeution  issued  thereupon  is  void,  and  was  prop- 
erly qua&hed. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Sierra  County  and  from  an  order  denying  a  new  trial,  and 
from  an  order  quashing  execution.    Stanely  A.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  D.  Sowardy  for  Appellants. 

The  suit  was  in  equity.  The  fact  that  the  dalms  when 
established  would  be  the  subject  of  a  preferred  lien  upon 
the  funds  in  the  hands  of  the  sheriff  distinguished  this  action 
from  a  mere  suit  for  wages.  {EdsaU  y.  Short,  122  Cal.  533 ; 
Kimball  v.  Richardson^  111  Cal.  386.)  The  judgment  was 
not  void  because  the  court  granted  part  only  of  the  relief 
prayed  for. 

Frank  B.  Wehe,  for  Bespondents. 

The  plaintiffs  had  no  lien  upon  the  property,  but  a  purely 
statutory  remedy.  (Code  Civ.  Proc,  sec.  1206.)  The  legal 
remedy  cannot  be  aided  in  equity.  (1  Jones  on  Liens,  sec 
94;  Buchan  v.  Sumner,  2  Barb.  Ch.  165.*)  The  judgment 
rendered  was  void  for  want  of  jurisdiction,  and  is  no  judg- 
ment. {Myers  v.  Sierra  VaUey  etc.  Assn.,  122  Cal.  669; 
People  V.  Oreen,  74  Cal.  405;*  Freeman  on  Judgments,  sec 
117.)  The  execution  was  therefore  void,  and  was  properly 
quashed. 

GEAY,  C. — ^The  defendant  Wolters  commenced  an  action 
against  Bullock,  Whitmore,  Turner  et  al.,  as  mining  partners 
doing  business  under  the  firm  name  of  Harmonia  Mining 
Company.  In  said  suit  a  writ  of  attachment  issued,  and 
under  it  the  sheriff  took  into  his  possession  certain  property 
supposed  to  belong  to  the  copartnership  defendants  in  said 
action.  Thereupon  the  plaintiffs  in  this  case,  under  the 
provisions  of  section  1206  of  the  Code  of  Civil  Procedure, 
gave  notice  by  verified  statements  of  their  claims  against 
the  defendants  in  that  case  for  labor  performed  within  sixty 
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days  next  before  said  attachmenty  which  notice  was  served 
as  provided  by  the  statute.  It  was  then  discovered  by  the 
plaintiff  therein,  Wolters,  as  well  as  by  the  labor  claimants, 
that  the  Harmonia  Mining  Company  was  a  corporation,  and 
not  a  partnership,  and  nothing  further  was  done  in  that 
action.  The  labor  claimants  then  commenced  the  action  now 
before  us  on  appeal,  in  which  they  make  Wolters,  the  Har- 
monia Mining  Company  (a  corporation),  and  Busch,  the 
sheriff  who  levied  the  attachment,  defendants. 

The  complaint  sets  up  the  foregoing  facts  and  avers  ''that 
the  plaintiffs  have  no  speedy  or  adequate  remedy  at  law  or 
by  motion  in  said  suit  No.  1002  (the  attachment  suit),  and 
that  the  Harmonia  Mining  Company  (a  corporation)  is  in- 
solvent.'' It  also  alleges:  "That  these  plaintiffs  heretofore 
moved  in  said  case,  No.  1002,  for  an  order  requiring  the 
aforesaid  sheriff  to  sell  said  attached  property,  but  that 
the  court  on  the  objection  of  said  J.  C.  Wolters  denied  the 
motion,  and  that  they  thereafter  moved  in  said  case  for  per- 
mission to  file  a  cross-complaint  therein,  alleging  substantially 
the  same  facts  as  are  herein  alleged  and  bringing  in  said 
slieriff  and  said  Harmonia  Mining  Company  (a  corporation) 
as  new  parties,  but  that  this  motion,  like  the  other,  was  on  the 
objection  of  said  J.  C.  Wolters,  denied." 

It  is  also  averred  that  unless  restrained  Wolters  will  at- 
tempt to  dismiss  the  suit  No.  1002  and  attempt  to  release 
the  property  from  attachment.  The  prayer  of  the  complaint 
is,  tliat  Wolters  be  enjoined  from  the  threatened  dismissal 
and  release;  that  the  lien  of  these  plaintiffs  as  preferred 
creditors  under  said  section  1206  on  the  attached  property, 
be  foreclosed,  and  said  property  sold  to  satisfy  the  demands 
of  these  plaintiffs,  together  with  costs;  and  that  plaintiffs 
have  a  deficiency  judgment  against  the  corporation,  and  gen- 
eral relief.  The  defendants  answered,  a  trial  was  had,  result- 
ing in  a  judgment  denying  plaintiffs  all  relief  except  a  money 
judgment  against  the  corporation  for  the  aggregate  amount 
due  them.  Execution  was  issued  upon  this  judgment  and 
levied  upon  the  same  property  taken  in  the  attachment  suit. 
Thereupon  Wolters  moved  to  quash  the  execution  on  the 
ground  that  the  judgment  is  void  for  the  reason  that  the 
demand  s^ied  on  by  any  of  the  plaintiffs  does  not  equal,  but 
CTTiT    CaL— 26 
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is  less  than,  three  hundred  dollars.  This  motion  was  g^rantecL 
The  plaintiffs  appeal  from  that  part  of  the  judgment  deny- 
ing  the  foreclosure  and  equitable  relief,  and  from  an  order 
denying  them  a  new  trial,  and  also  from  the  order  recalling 
and  quashing  the  execution. 

We  think  the  refusal  of  the  equitable  relief  was  correct 
In  the  first  place,  section  1206  of  the  Code  of  Civil  Procedure 
gives  only  a  preferred  claim  against  the  debtor  and  prescribes 
the  manner  of  enforcing  this  claim.  It  carries  with  it  no 
lien  upon  the  debtor's  property,  and  says  nothing  about  a 
lien.  When  the  legislature  intends  to  give  a  lien,  it  says  so, 
and  prescribes  the  conditions  under  which  it  shall  exist,  as  in 
the  Mechanics'  Lien  Law  and  in  the  statutes  giving  laborers 
liens  upon  certain  property.  Had  the  legislature  intended 
to  confer  a  lien  in  the  case  under  consideration,  there  was 
nothing  to  prevent  it  from  saying  so  in  apt  words.  It  must 
be,  then,  that  the  law  confers  no  lien,  and  there  being  no 
lien  there  could  be  no  foreclosure. 

Nor  can  the  equitable  jurisdiction  of  the  court  be  invoked 
where  the  parties  have  an  adequate  remedy  at  law.  A  plain, 
speedy,  and  adequate  remedy  at  law  was  open  to  the  plaintiffs. 
When  they  discovered  that  the  defendant  was  a  corporation 
and  not  a  partnership,  they  might  have  brought  attachment 
suits  in  the  justice's  court  (their  respective  claims  being  un- 
der three  hundred  dollars)  and  attached  all  this  property  as 
the  property  not  of  any  partnership  but  as  the  property  of  the 
corporation.  If  they  had  found  attachments  ahead  of  theirs 
against  the  corporation,  they  could  then  have  proceeded  to 
enforce  their  preferred  labor  claims  under  the  statute;  or  if 
the  plaintiffs  had  sought  to  amend  their  complaint  in  the 
original  action  against  the  partnership  so  as  to  make  the  cor- 
poration a  defendant  therein,  then  also  these  labor  claims 
could  be  secured  under  the  statute.  The  plaintiffs  have  gone 
out  of  their  way  in  asking  for  relief  of  an  equitable  nature 
when  they  had  an  ample  remedy  at  law. 

We  also  think  the  action  of  the  court  proper  in  quashing 
the  execution  and  ordering  the  property  released  therefrood. 

The  complaint  in  this  action  shows  affirmatively  that  no 
plaintiff  has  a  claim  against  the  corporation  defendant  equal 
to  or  greater  than  three  hundred  dollars.    It  also  shows  that 
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plaintiflis  had  no  joint  interest  in  the  aggregate  of  their 
claims,  but  that  each  had  a  separate  claim,  and  was  entitled 
only  to  a  separate  judgment  against  the  corporation  for  the 
amount  of  his  claim.  The  court,  therefore,  had  no  power 
to  enter  the  joint  judgment  that  it  did  enter,  and,  the  several 
claims  each  being  less  than  three  hundred  dollars,  no  juris- 
diction of  the  subject-matter  of  the  action.  The  judgment 
was  therefore  void  on  the  face  of  the  record,  and  the  execu- 
tion likewise  void.  And  it  is  immaterial  whether  the  other 
creditors  of  the  corporation  had  such  interest  as  would  en- 
title them  to  move  in  the  premises  or  not.  The  court  has  the 
I>ower  of  its  own  motion  to  declare  that  void  which  dearly 
appears  to  be  void  on  the  face  of  the  records.  {People  v. 
Greene,  74  CaL  400.*)  And  the  court's  action  in  reference 
to  the  execution  may  be  upheld  on  this  theory. 

We  advise  that  the  order  quashing  the  execution  be 
affirmed,  that  the  judgment  appealed  from  be  affirmed  as  it 
now  stands,  and  that  the  order  denying  a  new  trial  be  also 
affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
quashing  the  execution  is  affirmed,  and  the  judgment  ap- 
pealed from  is  affirmed  as  it  now  stands,  and  the  order  deny- 
ing a  new  trial  is  also  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


[8a6.  No.  1136.    Department  Two.-— December  23,  1903.] 

In  the  Matter  of  the  Estate  of  CORA  V.  McKBAG,  Deceased 
FRANCES  SMITH  MOXLEY,  Appellant,  v. 
CHARLES  J.  TEASS  et  al.,  Respondents. 

Estates  of  Dbcxasxd  Pzbsons — ^Lbtters  or  Administration — Bights 
OF  Adopted  Daughter. — An  adopted  daughter  of  a  deceased  per- 
son who  is  sole  heir  to  the  decedent  is  entitled  to  administer  upon 
the  estate,  and  letters  of  administration  were  properly  granted 
to  her  husband  upon  her  request. 


i6  Am.  Si.  Bep.  4AS,  and  note. 
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Id.— Validity  of  Pbockbdinqs  fob  Adoption— CJollatbral  Attacit  — 
Consent  of  Pabents — Appeaaancs  at  Hearing — Recital  in  C»b- 
der — PsESUiiPTiON. — Where  the  written  consent  of  the  daughter 
and  of  her  father  and  mother  to  the  adoption  were  filed,  and  the 
adopting  parents  applied  for  the  order  of  adoption,  and  filed  thMr 
written  agreement  of  adoption,  and  the  adopting  order  recited  that 
the  petitioners  and  said  minor  child,  "and  all  persons  whose  con- 
sent is  necessary  have  appeared  herein  as  required  bj  law,"  the 
order  must  be  deemed  sufSoient,  upon  collateral  attack  thereupon, 
and  it  must  be  presumed  upon  such  attack  that  the  court  did  its 
duty,  and  found  from  extrinsic  evidence  the  existence  of  all  juris- 
dictional facts,  and  determined  whether  the  presence  of  the  parents 
of  the  minor  at  the  hearing  was  necessary  or  not,  and,  in  the  ab- 
sense  of  any  finding  that  it  was  not  necessary,  that  the  court  found 
that  the  presence  of  the  father  was  necessary,  and  required  his 
appearance  at  the  hearing;  and  the  fact  of  such  appearance  sufi!- 
eiently  appears  upon  the  face  of  the  order,  as  against  the  eollateral 
attack. 

Id. — PoLioT  OF  Adoption  Laws — Beasonablb  Construction  to  Sus- 
tain Proceedings. — The  policy  of  adoption  laws  is  to  be  regarded 
with  favor.  Although  the  proceedings  under  the  statute  are  not 
strictly  judicial,  they  call  for  the  exercise  of  judicial  functions; 
and  such  a  reasonable  construction  should  be  given  them  as  will 
sustain  rather  than  defeat  the  object  they  have  in  view,  and  will 
sustain  the  assumed  relationship,  particularly  as  against  a  collateral 
attack  by  strangers  to  the  proceedings,  whose  only  interest  is  to 
defeat  the  relations  which  the  adoptive  parents  always  recognized 
and  never  questioned,  so  that  they  may  succeed  to  an  estate  from 
which,  by  the  very  fact  of  adoption,  the  adoptive  parents  intended 
they  should  be  excluded  in  favor  of  the  adopted  child. 

Id. — Jurisdiction  of  Proceedings — Examination  in  Court — Error  of 
Procedure. — The  court  in  which  the  adoption  proceedings  were 
had  having  obtained  jurisdiction  of  the  parties,  the  failure  of  the 
judge  to  examine  them  at  the  hearing  was  an  error  of  procedure 
which  cannot  affect  the  validity  of  the  adoption. 

Id. — Estoppel  of  Heir  Claiming  under  Adoptive  Mother. — ^The  adopt- 
ive mother  was  estopped  in  her  lifetime  from  questioning  the 
validity  of  the  adoption  proceedings  as  respects  mere  irregularities 
in  the  method  of  procedure;  and  an  heir  claiming  under  the  adopt- 
ive mother,  as  against  the  adopted  daughter,  stands  in  no  better 
right  to  attack  them  than  the  deceased  would  have  had. 

APPEAL  from  an  order  of  the  Superior  Court  of  Shasta 
County  refusing  to  revoke  letters  of  administration.  Ed- 
ward S weeny y  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  M.  Cannon,  and  Frank  Freeman,  for  Appellant. 
McCoy  &  GanSy  for  Bespondents. 

LOBIOAN,  J. — This  is  an  appeal  from  an  order  of  the 
saperior  court  of  Shasta  County,  refusing  to  revoke  letters 
of  administration  in  the  above  estate,  and  the  real  point  in- 
Yolyed  is  as  to  the  validity  of  certain  adoption  proceedings. 

The  respondent  Charles  J.  Teass  is  the  husband  of  Helen 
McKeag-Teass,  and  was  appointed  administrator  of  said 
estate  ui)on  the  request  of  his  wife,  who  claimed  to  be  the 
adopted  daughter,  and,  as  such,  sole  heir  of  deceased.  At  the 
time  of  the  alleged  adoption,  Mrs.  Teass,  then  Helen  Skeels, 
was  a  minor,  over  the  age  of  twelve  years,  and  the  daughter 
of  Spencer  L.  and  Anna  E.  Skeels. 

On  December  2,  1895,  William  McKeag  and  the  deceased, 
Cora  V.  McKeag,  his  wife,  jointly  applied  to  the  judge  of  the 
superior  court  of  Shasta  County  for  an  order  of  adoption  by 
them  of  said  child,  and  filed  therewith  their  written  agreement 
of  adoption  required  by  law.  The  written  consent  of  said 
minor  was  likewise  filed,  together  with  that  of  her  father  and 
mother  consenting  to  and  authorizing  the  making  of  such  or- 
der of  adoption. 

Thereafter  the  judge  of  said  superior  court  made  and  filed 
an  order  for  the  adoption  by  said  William  and  Cora  V.  Mc- 
Keag of  said  minor,  which  order  recited,  among  other  things : 
^'That  the  petitioners  and  said  minor  child,  and  all  persons 
whose  consent  is  necessary,  have  appeared  herein  as  provided 
by  law,  and  ...  it  is  hereby  ordered  that  said  petitioners 
William  McKeag  and  Cora  V.  McKeag,  his  wife,  adopt  said 
minor  child  .  .  .  and  said  minor  child  shall  be  treated  by 
them  in  all  respects  as  their  own  lawful  child  should  be 
treated,  including  the  right  of  inheritance,  .  .  .  and  shall 
bear  to  each  other  and  toward  each  other  the  relation  and 
relations  of  parents  .  .  .  and  child." 

Prior  to  said  adoption,  said  minor  had,  for  some  six  or 
seven  years,  been  living  with  said  William  and  Cora  McKeag, 
and  after  said  adoption  continued  to  live  with  them  until 
their  death — William  McKeag  dying  a  couple  of  years  before 
his  wife.  William  and  Cora  Y.  McKeag  had  no  other  chil- 
dren, and  a  strong  feeling  of  parental  love  and  afiFection 
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existed  at  all  times  between  the  adoptive  parents  and  said 
child,  and  so  continued  to  the  death  of  the  former. 

Said  Cora  V.  McKeag  died  intestate  in  Shasta  Connty  in 
Joly,  1901,  and  after  the  issuance  of  letters  of  administration 
to  said  respondent,  the  appellant,  a  sister  of  said  deceased, 
claiming  to  be  one  of  the  heirs  at  law,  petitioned  to  have 
the  letters  issued  to  respondent  revoked,  and  letters  issued 
to  herself,  which  petition  was  denied. 

Upon  the  hearing  in  the  lower  court,  the  validity  of  the 
adoption  proceedings  was  the  sole  point  in  issue,  as  it  is  the 
sole  question  for  determination  here. 

The  appellant  claims, — 1.  That  the  judge  before  whom  the 
adoption  proceedings  were  had,  acquired  no  jurisdiction  to 
make  the  order  of  adoption,  because  the  father  of  the  minor 
child  did  not  appear  personally  before  him  during  any  part 
of  the  proceedings;  and  2.  That  neither  the  adopting  parents 
nor  the  father  of  the  minor,  nor  the  minor  herself,  were 
examined  by  the  judge  on  the  hearing,  either  separately,  or 
at  all. 

Upon  the  first  point  it  is  insisted  that  it  is  not  enough 
for  the  adoption  proceedings  to  show  that  the  father  con- 
sented in  writing  to  the  adoption  of  his  child,  but  that  the 
order  of  adoption  should  affirmatively  show  that  he  was  ac- 
tually present  at  the  hearing  upon  the  petition.  We  think, 
however,  on  this  collateral  attack,  that  the  fact  does  suffi- 
ciently appear  upon  the  face  of  the  order  from  the  recital 
therein  ''that  the  petitioner  and  said  minor  child,  and  M 
persons  whose  consent  is  necessary,  have  appeared  hereii^ 
as  provided  by  law." 

In  the  Estate  of  Camp,  131  Cal.  470,^  it  is  said:  '* While 
the  proceedings  for  the  adoption  of  a  minor  child  do  not  con- 
stitute judicial  proceedings,  and  the  order  of  the  judge 
therein  is  not  the  judgment  of  a  court,  yet  under  section  227 
of  the  Civil  Code,  the  judge  of  the  superior  court  has  been 
designated  as  a  tribunal  for  that  purpose,  and  in  the  perform- 
ance of  his  duties  thereunder  exercises  judicial  functions.  It 
is  a  well-settled  rule  that  when  the  jurisdiction  of  an  inferior 
or  special  tribunal,  or  its  power  tjo  act  in  any  particular 
case,  depends  upon  the  existence  of  a  fact  which  is  to  be  estalh 
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lished  before  it  by  extrinsio  evidence,  the  determination  of 
that  fact  by  the  tribunal  cannot  be  questioned  in  a  collateral 
attack  upon  its  order.  .  .  .  Whether  the  children  had  been 
abandoned  by  their  parents  was  a  jurisdictional  fact  to  be 
determined  by  the  judge  upon  the  evidence  presented  to  him 
before  he  was  authorized  to  entertain  the  petition  for  their 
adoption,  and  the  recital  in  his  order  that  it  appeared  to  his 
satisfaction  that  they  had  been  abandoned  by  their  parents 
wajs  a  determination  of  this  fact  which  cannot  be  questioned 
in  a  collateral  attack  upon  the  order.  Otherwise,  the  exist- 
ence of  this  fact  and  the  status  of  the  children  would  be 
always  uncertain,  since  the  evidence  might  not  be  the  same 
at  all  investigations,  and  might  be  regarded  with  different 
effect  by  different  tribunals,  and  the  adoption  be  held  by  one 
court  to  have  been  valid,  while  another  court  would  hold  it 
to  have  been  of  no  avail.  Whether  the  parents  of  the  child, 
in  a  direct  proceeding  against  the  adopting  person  for  the  re- 
covery of  the  persons  of  the  children,  would  be  bound  by 
the  determination  of  the  judge,  is  not  involved  herein." 

So,  in  the  case  at  bar,  it  was  a  jurisdictional  fact,  to  be 
determined  by  the  judge  from  extrinsic  evidence,  whether 
the  consent  of  the  father  waa  necessary  to  the  adoption,  and, 
if  so,  to  require  hi;3  presence  before  him  at  the  hearing.  While 
the  general  rule  is,  that  a  child  cannot  be  adopted  without 
the  consent  of  its  parents,  there  are  several  exceptions  to  the 
rule;  as,  for  instance,  if  either  parent  has  been  deprived  of 
civil  rights,  or  adjudged  guilty  of  cruelty  or  adultery,  and 
for  that  reason  divorced,  or  adjudged  an  habitual  drunkard, 
or  has  abandoned  the  child.  In  any  of  these  cases  the  eonseni. 
or  presence  of  such  parent  is  unnecessary.  Otherwise  it  is. 
Upon  the  appearance  before  the  judge  of  the  persons  seek- 
ing to  adopt  the  child  and  the  child,  he  acquires  jurisdiction 
to  entertain  the  petition  for  adoption,  but  at  this  point  it  is 
only  jurisdiction  to  preliminarily  investigate  and  determine 
whether  the  presence  at  the  hearing  of  the  parents  of  the 
minor  child  is  necessary  or  not 

One  parent  being  present  and  consenting,  it  is  still  in- 
cumbent upon  the  judge  to  ascertain  whether  the  consent 
and  presence  of  that  parent  alone  is  necessary  to  the  re- 
linquishment of  the  child,  and  to  confer  full  jurisdiction  to 
proceed  with  the  hearing  and  make  the  order  of  adoption. 
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If  it  should  be  ascertained  upon  such  inquiry  that  the 
child  has  another  parent  living  who  possesses  a  right  to  itEi 
care,  custody,  or  control,  it  is  the  duty  of  the  judge  to  decline 
to  proceed  with  the  hearing  on  the  petition  until  the  consent 
and  presence  of  such  parent  are  had;  on  the  other  hand, 
should  the  inquiry  disclose  that  such  parent,  if  living,  comes 
vrithin  any  of  the  exceptions  of  the  statute,  the  consent  or 
presence  of  such  parent  is  unnecessary.  In  all  cases  it  be- 
comes necessary  to  determine  this  jurisdictional  fact.  In  the 
case  at  bar  it  must  be  presumed  that  the  judge  properly 
discharged  his  official  duty,  and,  in  the  absence  of  any  ex- 
press finding  that  the  presence  of  the  father  was  unnecessary, 
by  reason  of  coming  within  any  of  the  exceptions  (and  the 
presumption  is  in  favor  of  the  general  rule,  not  of  the  excep- 
tion), determined  that  his  presence  was  necessary,  and  re- 
quired it,  and  in  harmony  with  his  written  consent  the  father 
actually  appeared  at  the  hearing,  and  that  the  fact  of  such 
actual  presence  is  embraced  in  the  finding  ''That  all  persons 
whose  consent  is  necessary  have  appeared  herein  as  provided 
bylaw." 

The  finding,  it  is  true,  is  somewhat  open  to  the  objection 
that  it  is  equivocal  and  uncertain  in  its  language.  It  might 
have  been  more  definite.  In  fact,  in  the  various  cases  affect- 
ing adoption  proceedings  which  have  required  the  attention 
of  this  court,  much  of  the  difficulty  in  considering  them 
has  arisen  from  the  apparent  inattention  to  the  plain  pro- 
visions of  the  statute;  these  provisions  are  so  simple,  and  so 
MVLKih  depends  upon  substantial  compliance  with  them,  par- 
ticularly as  to  the  future  interests  of  the  child,  that  the  sim- 
plicity of  the  one  and  the  paramouut  interest  of  the  other 
should  command  more  attention  at  the  hands  of  the  judge 
called  upon  to  act.  While  proceedings  under  the  statute 
are  not  strictly  judicial,  they  call  for  the  exercise  by  the 
judge  of  judicial  functions,  and  in  construing  them  such  a 
reasonable  construction  should  be  given  them  as  will  sustain 
rather  than  defeat  the  object  they  have  in  view. 

There  is  nothing  that  can  be  said  against  the  policy  of 
adoption  laws;  there  is  everything  that  can  be  said  in  their 
favor.  Under  them,  innocent  parentless  and  abandoned  chil- 
dren are  withdrawn  from  the  charity  of  public  institutions, 
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and  provided  with  comfortable  homes  and  affectionate  foster 
parents. 

Unfortunate  children,  whose  parents,  through  overwhelm- 
ing adversity,  or  the  infirmities  of  their  nature,  are  unable 
to  care  and  provide  for  them,  are  placed  in  cheerful  homes, 
under  the  care  and  control  of  adoptive  parents  willing  and 
able  to  provide  for  their  protection  and  comfort 

Under  the  beneficent  provisions  of  these  statutes,  such 
children  are  accorded  advantages  and  opportunities  for  better 
moral,  intellectual,  and  material  advancement;  a  measure 
of  happiness  is  secured  to  the  adoptive  parents  and  the 
child  adopted,  under  the  reciprocal  influences  of  filial  and 
parental  affection,  and  inasmuch  as  the  development  of  the 
child  into  a  valuable  member  of  society  and  an  upright  citizen 
depends  upon  healthy,  moral  home  influences  and  parental 
solicitude,  to  that  all-important  extent,  then,  under  these 
laws,  are  the  best  interests  of  society  and  the  state  conserved. 

Recognizing  these  good  results,  courts  are  more  and  more 
inclined  to  an  abandonment  of  the  old  rule  of  strict  construc- 
tion and  to  place  a  fair  and  reasonable  construction  upon 
proceedings  under  the  statute,  with  a  view  of  sustaining  the 
assumed  relationship,  particularly  against  a  collateral  attack 
by  strangers  to  the  proceedings,  whose  only  interest  is  to  de- 
feat the  relations  which  the  adoptive  parents  always  recog- 
nized and  never  questioned,  so  that  they  may  succeed  to  an 
estate  from  which,  by  the  very  fact  of  adoption,  the  adoptive 
parents  intended  they  should  be  excluded  in  favor  of  the 
adopted  child. 

As  to  the  second  ];>oint  urged  by  counsel  for  appellant,  that 
neither  the  adoptive  parents,  nor  the  father  of  the  minor, 
nor  the  minor,  were  examined  at  the  hearing,  we  think  it  is 
without  merit. 

The  court,  having  obtained  jurisdiction  of  the  parties,  the 
failure  of  the  judge  to  examine  these  parties  was  an  error 
of  procedure  which  cannot  affect  the  validity  of  the  adoption. 
{In  re  Johnson,  98  Cal.  542.)  While  it  was  especially  held 
that  the  examination  of  a  child  under  twelve  years  of  age 
was  discretionary  with  the  judge,  the  trend  of  the  decision 
is  to  hold  that  the  examination  of  the  other  persons  appearing 
before  the  judge  is  not  absolutely  necessary  to  give  effect  to 


410  Bbtats  of  McKiiiAG.  [lil  CaL 

the  order  of  adoption.  The  court  there  says:  ''The  essential 
foundation  of  the  proceeding  is  the  consent  of  the  persona 
named  in  the  statute,  and  when  this  has  been  give:^  in  the 
presence  of  the  proper  judge,  and  manifested  in  writing  and 
by  the  order  of  such  judge,  the  contract  cannot  be  declared 
invalid  because  of  some  merely  technical  objection  to  the 
manner  in  which  the  judge  who  signed  the  order  of  adoption 
may  have  discharged  his  duty  in  the  premises." 

Without,  however,  discussing  this  point  further,  we  are 
satisfied  that  appellant  claiming  under  Cora  Y.  McKeag,  the 
adoptive  mother,  is  estopped  as  effectually  as  she  would  be 
in  her  lifetime  from  questioning  the  validity  of  the  adoption 
proceedings — certainly,  at  least,  to  the  extent  that  any  ir- 
regularities in  the  method  of  procedure  are  invoked  to  disturb 
them.  The  deceased  in  her  lifetime  could  not  have  questioned 
them,  and  appellant  stands  in  no  better  right  to  attack  them 
than  the  deceased  would  have  had. 

In  In  re  WiUiams,  102  Cal.  8V  this  court  says:  "Un- 
doubtedly, the  judge  ought,  in  the  orderly  and  proper  dis- 
charge of  his  duty,  to  conform  to  this  direction  of  the  law 
(examination  of  idl  parties),  but  his  omission  to  do  so  would 
not  render  the  contract  absolutely  void.  The  deceased  volun- 
tarily entered  into  the  contract  of  adoption  under  considera- 
tion here,  and  received  in  his  lifetime  the  benefits  resulting 
from  the  relation  thus  created — ^the  society,  affection,  and 
devotion  of  an  adopted  daughter — and  no  principle  of  law 
or  equity  will  permit  the  appellants  claiming  under  him  to 
avail  themselves  of  this  technical  departure  from  the  direc^ 
tion  of  the  statute,  to  defeat  the  rights  of  respondent  growing 
out  of  the  contract,  the  validity  of  which  was  never  disputed 
by  the  deceased,  and  which  has  been  fully  performed  by  all 
the  parties  to  it" 

In  In  re  Evans,  106  CaL  565,  the  court  expresses  the 
same  view  in  the  following  language:  "Various  irregularities 
in  the  proceedings  are  urged,  but,  after  these  papers  were 
executed  before  the  judge,  and  this  man  and  this  child  lived 
together  as  father  and  daughter  for  ten  years  and  down  to 
the  day  of  his  death,  it  requires  more  than  mere  irregulari- 
ties to  brush  aside  and  annul  a  relationship  entered  into  with 
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all  honesty  of  purpose,  lived  up  to  for  many  years,  and  only 
severed  by  the  hand  of  death."  To  the  same  effect  are  In  re 
Johnson,  98  Cal.  545;  Estate  of  Camp,  131  Cal.  471;^  Van 
Fleet  on  Collateral  Attack,  sec.  408;  SeweU  v.  Robert,  115 
Mass.  276;  Parsons  v.  Parsons,  101  Wis.  83,-*  Van  Matre  v. 
Sankey,  148  Mass.  536 ;»  Nugent  v.  Powell,  4  Wyo.  201  ;< 
and  Appeal  of  Wolf,  13  Atl.  Rep.  764. 

In  Nugent  v.  Powell,  4  Wyo.  20V  it  is  said:  "Notwith- 
standing these  proceedings  in  adoption,  the  father  might  at 
any  time  since  they  took  place  have  brought  an  action  for  the 
possession  or  custody  of  the  childy  and  no  one  will  contend, 
or  perhaps  can  successfully  contend,  that  in  such  case  these 
adoption  proceedings  would  constitute  a  bar  to  the  father's 
action,  or  that  they  were  conclusive  upon  him.  But  it  does 
not  follow  that  because  the  adoption  proceedings  were  not 
conclusive  upon  the  father,  they  were  not  conclusive  upon 
the  parties  to  the  proceedings  and  their  privies;  on  the  con- 
trary, we  think  they  are,  and  so  hold." 

In  the  last  case  above  cited — Appeal  of  Wolf — ^the  doc- 
trine is  dearly  stated  as  follows,  and  we  set  it  forth 
Bcmewhat  at  length  as  directly  applicable  to  the  case  at 
bar:  ''Nearly  nine  years  after  the  decree  was  entered, 
and  more  than  one  year  after  the  death  of  her  adopted 
father,  his  administrator  and  collateral  heirs  come  into 
court  and  ask  that  this  decree  of  adoption  be  vacated.  They 
are  not  here  in  the  interest  or  on  behalf  of  the  inno- 
cent subject  of  adoption,  but  decidedly  against  the  same. 
They  are  either  strangers  to  the  adoption,  and,  therefore,  have 
no  standing  in  court,  or  they  are  privies  in  blood,  or  in  law, 
and  stand  in  the  shoes  of  Samuel  Sankey,  through  and  under 
whom  they  claim.  Surely,  Samuel  Sankey,  if  living,  could 
not  be  heard  in  this  court  questioning  its  decree  made  at  his 
solicitation.  He  invoked  the  jurisdiction  of  the  court;  he 
asked  that  the  decree  of  adoption  should  be  made;  he  got 
what  he  desired;  and  he  should  not  now  be  allowed  to  ques- 
tion the  means  he  set  in  motion.  If  any  wrong  was  done, 
Samuel  Sankey  did  it,  and  neither  he  nor  those  who  claim 
under  him  can  be  permitted  to  take  advantage  of  his  wrong 
to  the  prejudice  of  an  innocent  party.    On  the  argument 
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many  cases  are  cited  where  decrees  of  distribution  have  been 
set  aside  at  the  instance  or  in  the  interest  of  the  adopted  child. 
But  none  were  cited,  nor  will  any  likely  ever  be  found,  where 
such  decrees  were  revoked  at  the  instance  of  the  party  who  in- 
voked the  power  of  the  court  and  sought  and  obtained  the 
decree,  when  such  revocation  would  be  to  the  prejudice  of 
the  innocent  child." 

For  the  reasons  that  we  have  given,  and  in  harmony  with 
the  authorities  cited,  we  are  satisfied  that  the  finding  of  the 
lower  court  that  the  adoption  proceedings  were  valid  is 
correct,  and  that  the  respondent,  as  nominee  of  his  wife,  the 
adopted  daughter  of  deceased,  was  entitled  to  administer 
upon  the  estate,  and  that  the  order  denying  the  application 
of  appellant  for  a  revocation  of  his  letters  should  be,  and  is, 
afSrmed« 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.  1141.    In  Bank.— Deeember  83,  1903.] 

li.  J.  MADDUX,  Respondent,  v.  J.  M.  WALTHALL,  Ap- 
pellant 

ELaOnON— CONTBST  TOB  PUBUO   OlTIOB— POWKB  OT  LBGISLATUBS.— Al- 

thongh  the  pnbHe  Is  interested  in  the  legality  of  eleetione,  and  in 
seeing  that  offices  be  filled  by  eligible  citizens  properly  chosen,  yet 
it  is  competent  for  the  legislature  to  authorize  any  elector  to  take 
the  proper  steps  to  determine  these  questions,  and  the  fact  that  the 
contesting  elector  has  a  personal  interest  in  the  result,  as  claiming 
the  right  to  the  office  for  himself,  cannot  affect  the  validity  o/ 
the  law. 

iDw— Trial  by  Juet— WiJviaL^Without  deciding  whether  trial  by  jury 
is  proper  in  an  election  contest,  any  right  to  such  trial  is  waived 
where  no  demand  therefor  was  made  until  after  the  trial  was  com- 
menced. 

In. — Maak£d  Ballots — Stamp  after  Words  "No  Nomination." — ^Bal- 
lots stamped  after  the  words  <'No  nomination"  are  iUegal  and  Toid, 
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as  bftying  a  distiiiguiBhiiig  mark.  The  number  of  ballots  so  marked 
eannot  affect  their  invaliditj;  and  eridenee  is  not  admissible  to 
show  that  by  reason  of  the  number  of  ballots  so  marked  it  ceased  to 
be  a  distinguishing  mark. 

Id. — ^Violation  or  Puwty  of  Elbction  Law  by  Contestant — Isavr- 
nciENT  DEiTfiNSE.— -The  court  did  not  err  in  refusing  to  allow  the 
contestee  to  urge  in  defense  that  the  contestant  had  violated  the 
Purity  of  Election  Law.  That  question  is  to  be  determined  in  a 
separate  proceeding  for  the  infliction  of  the  penalties  provided 
therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
>5tanislaus  County.    William  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dennett  &  Walthall,  E.  A.  Belcher,  and  J.  C.  Needham, 
Tor  Appellant 

L.  J.  Maddux,  for  Bespondent 

HENSHAW,  J. — ^This  was  an  election  contest  instituted 
under  sections  1111  et  seq.  of  the  Code  of  Civil  Procedure. 
The  court  rejected  the  ballots  in  the  senatorial  and  assembly 
squares  of  the  Republican  ticket  containing  a  cross  after  the 
words  ^^No  nomination.''  The  result  of  the  recount  was, 
that  the  contestant  received  the  greater  number  of  legal 
ballots,  and  was  declared  elected.     The  contestee  appeals. 

Upon  his  appeal  he  urges  that  the  proceeding  provided 
for  by  the  sections  of  the  code  above  cited  is  unconstitutional. 
In  substance  his  argument  is,  that,  as  a  public  office  is  a 
public  trust,  and  as  the  public  is  interested  in  the  legality 
of  elections,  and  in  determining  who  shall  occupy  an  office, 
and  as  an  mdividual  is  but  a  member  of  the  public, 
he  can  have  no  resort  to  a  private  action  such  as  this  to  re- 
dress his  real  or  fancied  wrongs.  Hence  it  is  contended  that 
such  an  action  must  be  prosecuted  by,  and  on  behalf  of,  and 
in  the  name  of,  the  people  of  the  state  of  California.  We 
are  not  referred  to  any  authority  in  support  of  this  conten- 
tion which  seeks  to  overthrow  a  procedure  which  has  been 
upon  our  books  since  1853,  and  which  has  been  recognized 
by  this  court  upon  numberless  occasions.  It  is  undoubtedly 
true  that  the  public  is  interested  in  the  legality  of  elections. 
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and  in  seeing  that  offices  are  filled  by  eligible  citizens  properly 
chosen.  At  the  same  time,  however,  it  is  perfectly  competent 
for  the  legislature  to  do  as  it  has  done  in  this  instance,  and 
authorize  any  elector  to  take  the  proper  steps  for  the  de- 
termination of  these  questions.  The  fact  that  the  contesting 
elector  may  have,  and  frequently  has,  some  especial  x>er8onaI 
interest  by  reason  of  the  fact  that  he  claims  the  right  of 
office  for  himself  does  not  and  cannot  militate  against  the 
validity  of  the  law. 

To  the  further  objection  that  these  sections  are  unconsti- 
tutional because  they  do  not  provide  for  the  right  of  trial  by 
jury,  and  that  the  court  erred  in  refusing  the  contestee  a 
trial  by  jury  in  violation  of  the  constitution,  it  is  sufficient 
to  say,  that  if  it  be  conceded — though  it  is  not  hereby  de- 
cided (see  Kennard  v.  Louisiana,  92  U.  S.  480) — ^that  a 
trial  by  jury  in  such  a  proceeding  may  be  had  in  a 
proper  case,  in  this  particular  instance  the  refusal  of  the 
court  to  grant  such  a  trial  was  perfectly  proper.  In  the 
first  place,  the  demand  was  not  made  until  after  the  trial  had 
commenced,  and,  in  the  second  place,  as  appears  by  the  stipu- 
lation  of  the  parties  and  by  the  record  in  the  cause,  no  ques- 
tion of  fact  was  involved  which  could  have  been  submitted 
to  a  jury.  This  appears  from  the  stipulation  of  the  parties 
to  the  effect  that,  **H  the  ruling  of  the  court  in  not  counting 
the  ballots  with  such  cross  after  *No  nomination'  was  error, 
then  the  judgment  should  be  reversed,  but  that,  if  the  eourt 
was  correct  in  excluding  such  ballots,  then  the  contestant 
received  the  majority  of  the  remaining  ballots." 

There  was  thus  presented,  the  marking  of  the  ballots  being 
admitted,  the  legal  question  as  to  whether  or  not  the  ballots 
so  stamped  carried  upon  their  face  a  distinguishing  mark. 
That  such  a  mark  is  prohibited  and  renders  the  ballot  illegal 
and  void,  has  been  repeatedly  decided.  {Farnham  v.  Boland, 
134  Cal.  151;  Salcido  v.  RobeHs,  136  Cal.  670;  Patterson  v. 
Hartley ,  136  Cal.  265;  People  v.  Campbell,  138  CaL  11;  Tay- 
lor V.  Bleakely,  55  Kan.  1.^)  The  manner  of  stamping  the 
ballot  is  provided  by  the  statute,  and  is  mandatory.  {Tehbs 
V.  Smith,  108  Cal.  101.*)  "No  voter  shall  place  any  mark 
upon  his  ballot  by  which  it  may  be  afterwards  identified  as 
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the  one  voted  by  him.'*  (Pol.  Code,  sec.  1215.)  The  rule  is, 
and  has  often  been  declared,  that  an  illegal  mark  upon  the 
ballot,  or  a  legal  mark  illegally  placed,  which  may  serve  as 
a  distinguishing  mark,  will  invalidate  the  ballot,  and  that 
the  intent  of  the  voter  cannot  be  shown  other  than  by  what 
appears  upon  the  face  of  the  ballot.  (Butledge  v.  Crawford, 
91  CaL  632  ,-1  Lauer  v.    Estes,  120  Gal.  652.) 

In  this  case,  however,  the  eontestee  asked  the  trial  court 
to  admit  evidence,  and  to  say  that,  because  of  the  number  of 
ballots  so  marked,  this  admittedly  illegal  mark  did  not  and 
could  not  identify  the  ballots,  and  so  ceajsed  to  be  a  distin- 
guishing mark.  But  to  do  this  would  result  in  the  absolute 
destruction  of  the  rule,  and  leave  each  case  involving  this 
question  to  be  decided,  not  as  a  matter  of  law,  but  as  a  dis- 
cretionary matter  resting  with  the  trial  judge.  Either  the 
rule  must  be  adhered  to,  that  a  legal  mark  illegally  placed 
upon  the  ballot  by  a  voter,  or  an  illegal  mark  made  by  the 
voter  which  may  serve  as  a  distinguishig  mark,  invalidates 
the  ballot,  as  the  code  declares,  or  there  is  no  rule  whatever 
touching  the  matter,  and  the  mandatory  provisions  of  the 
ballot  law  are  at  once  annulled. 

It  is  finally  urged  by  the  eontestee  that  the  court  erred  in 
refusing  to  allow  him  to  allege  as  part  of  his  defense  a  viola- 
aon  of  the  Purity  of  Election  Law  upon  the  part  of  the  con- 
testant.. In  this  the  court  did  not  err.  An  election  contest 
3uch  ajs  this  is  a  special  statutory  proceeding  designed  to  con- 
test the  right  of  a  person  ** declared  elected"  to  enter  into 
and  hold  office.  (Austin  v.  Dick,  100  Cal.  199.)  It  was  never 
designed  that  the  eontestee  might  prevent  a  determination  as 
to  his  right  of  office  by  showing  that  the  contestant  himself 
had  violated  certain  laws  and  was  himself  therefore  not  en- 
titled to  the  office.  The  proceeding  may  be  instituted  by  any 
elector.  The  only  matters  of  inquiry  for  the  court  are  those 
prescribed  in  subdivisions  1,  2,  3  and  4  of  section  1111  of  the 
Code  of  Civil  Procedure,  unless  the  person  ^'declared  elecied^^ 
by  the  canvassing  board  is  charged  with  a  violation  of  pro- 
visions of  the  Purity  of  Election  Law,  in  which  event  it  may 
be  that  the  court  may  hear  and  determine  such  charge.  That 
question  is  not,  however,  here  involved,  and  we  do  not  de- 
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cide  it  (See  Purity  of  Election  Law,  sec.  12;  Stats.  1893, 
p.  19.)  By  section  1123  it  is  the  duty  of  the  court  to  declare 
any  other  person  elected  (and  this  person  may  be  neither  the 
contestant  nor  the  contestee)  if  the  result  of  the  recount 
should  so  disclose.  If  the  person  so  declared  elected  by  the 
court  shall  in  truth  have  violated  any  of  the  penal  provisions 
of  the  Purity  of  Election  Law,  that  is  properly  a  matter  for 
determination  in  a  separate  proceeding.  These  provisions  of 
the  Purity  of  Election  Law  are  highly  penal.  They  are  de- 
signed, as  the  name  of  the  law  implies,  to  protect  and  pre- 
serve the  purity  of  the  ballot.  The  punishments  meted  out 
for  violations  of  the  provisions  of  these  laws  are  for  the  most 
part  punishments  for  felonies.  The  deprivation  of  oflSce  of  a 
successful  candidate  who  has  been  guilty  of  election  abuses 
is  but  an  incident  to  the  punishment  which  the  law  imposes. 
For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed. 

Van  Dyke,  J.,  Angellotti,  J.,  and  McParland,  J.,  concurred. 

SHAW,  J.,  concurring. — ^I  concur  in  the  judgment.  With 
respect  to  the  ballots  upon  which  crosses  appear  in  the  square 
or  space  after  the  words  "No  nomination,"  I  concur,  because 
I  regard  the  proposition  that  such  crosses  constitute  a  dis- 
tinguishing mark  as  the  settled  law  of  this  state,  under  the 
decisions  cited  in  the  main  opinion.  As  the  legislature  of 
1903  changed  the  form  of  the  ballot  so  that  those  words  will 
not  appear  on  the  ballots  in  future  elections,  the  matter  ceases 
to  be  of  sufficient  prospective  importance  to  justify  further 
consideration,  even  if  the  principle  of  the  cases  were  con- 
sidered as  unsound. 

This  proposition  being  established,  there  can  be  no  modi- 
fication of  it  on  the  ground  that  there  happens  to  be  so  many 
similarly  marked  ballots  in  a  single  precinct  that  it  is  not 
possible  to  identify  any  one  of  them  as  the  ballot  of  a  particu- 
lar voter.  The  principle  underlying  the  decisions  referred 
to  must  be  that  the  statute  is  to  be  considered  as  declaring 
each  of  such  marked  ballots  void,  because,  as  the  mark  is 
purposely  made,  there  is  an  intent  presumed  by  law  on  the 
part  of  each  voter,  at  the  time  he  casts  it,  to  mark  it  for 
identifieationu    This  presumed  intent  is  not  affected^  nor  ean 
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it  be  disproved,  by  showing  other  facts,  neeessarily  nnknown 
to  the  voter  at  the  time,  which  tend  to,  or  actually  do,  for 
that  purpose  make  futile  the  act  from  which  the  intent  is 
presumed.  Hence,  it  is  not  material  to  show  by  a  display  of 
the  ballots  after  the  polls  are  closed,  that  so  many  other  voters 
used  the  same  mark  that  it  failed  to  afford  the  means  of 
identification  which  the  law  conclusively  presumes  the  voter 
intended.  It  is  the  conclusive  presumption  of  the  law  as  to 
the  intent  of  the  voter  by  an  illegal  mark  purposely  made, 
and  as  to  the  effect  of  such  illegal  mark,  which  renders  the 
ballot  invalid,  and  not  the  actual  intent,  or  absence  of  intent, 
of  the  voter,  nor  the  actual  effect  of  the  mark  to  give  the 
means  of  identification. 

I  do  not  mean  to  say,  however,  that  where  marks  are  found 
on  a  ballot  which,  if  purposely  made,  might  serve  to  identify 
it  and  make  it  void,  but  where  the  mark  itself,  or  other  ap- 
pearances on  the  face  of  the  ballot,  shows  that  such  mark  was 
made  accidentally,  or  unconsciously,  and  not  with  intent  to 
mark  or  identify  the  ballot,  the  voter  is  to  be  thereby  dui* 
franchised  and  the  ballot  so  marked  declared  invalid. 


[8ae.  No.  997.    Departmeiit  Two. — ^Deeember  24,  1908.] 
H.  P.  GRUWELL,  Appellant,  v.  JOHN  ROCCA,  Respondent. 

Mmmo  Claims — AcnoM  to  Quiit  Titlb — ^Findings — Suppoet  of  Judo- 
MEin^--MATTERS  OF  EviDEMGX — Ui/TUfATB  FAOTS.—In  an  Ection  to 
quiet  title  to  mining  elaimB,  findings  that  plaintiff  is  not  the  owner 
or  entitled  to  possession  of  the  property,  and  that  since  a  certain 
date  the  defendant  has  been  the  owner,  in  possession,  and  entitled 
to  the  possession  of  the  property,  are  sufficient  to  support  a  judg- 
ment for  the  defendant;  and  matters  of  evidence  relating  to  pro- 
eeedings  in  the  land  office,  the  citizenship  of  the  parties,  and  other 
matters,  though  proper  to  be  considered  by  the  court  in  reaching 
the  ultimate  facts  found  bj  the  court,  are  not  required  to  be  passed 
upon  in  the  findings. 

iCrii^BioHT  or  PusoEASB  UNDXB  MonNO  Laws — Contest  in  Land  Op- 

Ficx — ^Pbovinox  of  Stats  Court. — ^Where  a  contest  in   the  land 

office  of  the  United  States  of  the  right  to  purchase  mining  property 

from  the    federal  goyenunent  under  the  mining  laws  is  referred  to 
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the  state  courts  to  detennine  the  question  of  "the  right  of  pos- 
session, * '  the  state  court  must  determine  that  question  bj  a  proceed- 
ing authorized  by  the  state  laws  as  though  no  contest  were  pending 
in  the  land  office,  and  does  not  concern  itself  whether  or  not  its 
judgment  can  be  used  in  the  land  office. 
Id. — ^Ebbonbous  Pabt  or  Judgment — Excess  or  Jurisdiction — ^Modi- 
ncATiON  or  Judgment. — A  part  of  the  judgment  in  the  superior 
eourt,  declaring  that  the  defendant  is  entitled  to  purchase  certain 
named  mining  claims  from  the  government  of  the  United  States, 
and  to  receive  a  patent  therefor,  is  erroneous  and  in  excess  of  juris- 
diction, and  will  be  stricken  from  the  judgment  upon  appeaJL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuolumne  County.    Q.  W.  Niool,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Rooney,  for  Appellant. 

The  right  of  possession  of  a  mining  claim  under  the  laws 
of  the  United  States  depends  upon  citizenship,  which  must 
be  both  averred  and  proved.  {Harris  v.  Kelloggy  117  Cal. 
488 ;  Le  Boon  v.  Tesh,  68  Cal.  44,  48 ;  U.  S.  Rev.  Stats.,  sea 
2319.) 

P.  W.  Street,  for  Respondent 

The  action  was  merely  an  ordinary  action  to  quiet  title,  and 
was  not  brought  like  Le  Doon  v.  Tesh,  68  Cal.  44,  under 
the  Revised  Statutes  of  the  United  States,  and  citizenship 
and  the  proceedings  in  the  land  o£Sce  were  not  in  issue  here. 
{Quigley  v.  GiUett,  101  Cal.  467;  Harris  v.  Kellogg,  117  CaL 
484.) 

COOPER,  C. — ^This  action  was  brought  to  quiet  plaintiff's 
title  to  certain  portions  of  the  San  Felipe  Quartz  Mine,  in 
Tuolumne  County,  and  to  have  a  decree  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  thereof.  Findings  were 
filed  upon  which  judgment  was  entered  for  defendant.  This 
appeal  is  from  the  judgment  upon  the  judgment-roll,  and  the 
only  contention  is,  that  the  findings  do  not  support  the  judg- 
ment. 

The  oourt  found  that  plaintiff  is  not  the  owner  nor  entitled 
to  the  possession  of  the  premises  claimed  by  him;  and  that 
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since  April,  1882,  defendant  has  been  the  owner,  in  the  peek 
session,  and  entitled  to  the  possession  of  the  same.  These  find- 
ings are  sufficient  to  support  the  judgment.  In  the  plead- 
ings and  in  the  findings  there  is  much  surplusage.  Thers 
are  allegations  and  findings  as  to  a  mining  location  by 
plaintiff  of  the  land  in  contest,  also  of  prior  locations  by  one 
Richeri  and  of  conveyances  by  Richeri  to  defendant.  There 
is  no  issue  and  no  finding  as  to  whether  or  not  defendant 
is  a  citizen  of  the  United  States.  The  plaintiff  contends 
that  from  the  findings  of  fact  as  to  plaintiff's  loeatior  and 
citizenship,  and  the  want  of  any  finding  that  defendant  is  a 
citizen  of  the  United  States,  the  court  should  have  con- 
cluded as  matter  of  law  that  plaintiff  is  entitled  to  the  pos- 
session of  the  mining  claim.  There  is  nothing  in  the  proba- 
tive facts  found  inconsistent  nor  in  conflict  with  the  ultimate 
facts.  The  court  does  not  find  as  to  whether  or  not  defendant 
is  a  citizen  of  the  United  States,  but  we  regard  the  matter  as 
wholly  immaterial  here.  This  is  not  an  action  under  section 
2326  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  1430)  to  determine  which  of  the  par- 
ties is  entitled  to  purchase  the  land  under  the  mining  laws 
of  the  United  States.  Indeed,  Congress  could  not  impose 
upon  the  state  courts  the  duty  and  labor  of  determining  for 
ike  land  department  who  is  entitled  as  between  oonfiicting 
claimants  to  purchase  from  the  government,  nor  has  it  at- 
tempted to  do  so.  The  section  of  the  Revised  Statutes  re- 
ferred to  makes  it  the  duty  of  an  adverse  claimant  to  com- 
mence proceedings  in  a  court  of  competent  jurisdiction  to 
determine  "the  question  of  the  right  of  possession.*'  But 
this  question  must  be  determined  by  the  state  courts,  by  a 
proceeding  authorized  by  the  laws  of  the  state,  and  not  by 
reason  of  the  Revised  Statutes.  The  laws  of  our  state  au- 
thorize superior  courts  to  determine  adverse  claims  to  land 
when  the  parties  bring  the  issue  before  the  court  in  a  proper 
manner.  {Altoona  Q.  M.  Co,  v.  Integral  Q.  M.  Co.,  114  Cal. 
100.)  The  proceedings  in  the  land  department,  the  citizen- 
ship of  the  parties,  and  other  matters  may  be  beard  by  the 
trial  court  for  the  purpose  of  determining  who  is  entitled  to 
the  possession,  but  they  are  only  matters  of  evidence  to  aid 
the  court  in  arriving  at  the  ultimate  fact.  As  said  by  Mr 
Justice  Temple  in  the  case  cited,  "The  rights  of  the  parties 
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will  be  entirely  determined  by  the  laws  of  the  United  States 
granting  the  right  to  enter  upon  the  mineral  lands  and  to 
extract  metal  therefrom,  ard  to  acquire  title  thereto,  but 
the  suit  must  be  tried  in  every  respect  as  though  no  con- 
test was  pending  in  the  land  ofi9ce  of  the  United  States  is 
regard  to  the  right  to  purchase  the  same."  The  state  court 
does  not  concern  itself  with  the  question  as  to  whether  or 
not  its  judgment  can  be  used  in  the  land  office.  {Quigley 
y.  OiUett,  101  Cal.  420;  Mining  Co.  v.  Bullion  Mining  Co., 
9  Nev.  240,  4  Saw.  634;  Fed.  Cas.  No.  4989.)  We  there- 
fore  conclude  that  the  ultimate  facts  being  found  in  favor 
of  the  defendant,  and  the  findings  not  being  ehailenged, 
that  the  judgment  is  correct  as  to  the  right  of  possession, 
but  that  part  of  the  judgment  and  decree  whieh  adjudges 
that  ''the  defendant  is  entitled  to  purchase  the  said  Bo- 
ward,  April,  and  Madison  quartz  claims  from  the  govern- 
ment of  the  United  States  and  receive  a  patent  therefor'*  u 
in  excess  of  the  jurisdiction  of  the  court  and  void.  It  is  iu 
excess  of  the  jurisdiction  of  the  court,  because  it  attempts 
to  determine  a  matter  which  it  is  the  province  of  the  land 
department  of  the  United  States  to  determine,  and  further, 
because  it,  on  its  face,  determines  defendant's  right  to  pur- 
chase premises  not  embraced  in  this  action. 

The  judgment  should  be  modified  by  striking  the  quoted 
clause  therefrom,  and  as  thus  modified  affirmed. 

Haynes,  0.,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  hereby  modified  by  striking  out  the  quoted  clause 
therefrom,  and  as  thus  modified  is  affirmed. 

McFarlandy  J.,  Lorigan,  J.,  Uenshaw,  J« 
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[Sae.  No.  1131.    Department  Two.— December  24,  1903.] 

WILLIAM  CALLAWAY,  R^pondent,  v.  E.  C.  WILSON. 

Appellant 

Pbznozpal  and  Aqemt— Fraud  or  Aoxnt  in  Purohasx  op  Land— Ac- 
tion BT  Principal  fob  Dipitrbnce  in  Pbicb — Evidencb — Nonsott. 
— ^In  an  aetion  to  reeover  from  the  defendant,  as  plaintiff's  agent  in 
the  pnrehaae  of  real  estate,  the  difference  between  the  price  paid  to 
the  agent  for  the  purehaser,  whieh  defendant  represented  to  plain* 
tiff  the  propertj  would  eost,  and  a  less  amount  paid  by  defendant 
to  the  purchaser  for  a  deed  taken  in  defendant's  name,  the  prop- 
erty haying  been  convejed  by  defendant  to  the  plaintiff  at  the 
falsely  represented  price,  where  the  evidence  tended  to  show  that 
defendant  was  acting  as  plaintiff's  agent,  and  was  chargeable  with 
fraud  in  the  transaction,  a  motion  for  a  nonsuit  was  properly  de- 
nied. 

Id. — P&EUHINABT  QTTESTION    AS    TO    LBTTSB— PREJUDICIAL    ErEOB    NOT 

Shown. — ^Where  the  defendant  was  merely  asked  a  preliminary 
question  as  to  whether  he  could  state  the  contents  of  a  letter  writ- 
ten by  him,  of  whieh  he  had  no  copy,  which  could  be  answered  by 
<<Yes"  or  ''No,"  and  was  not  asked  to  state  the  contents  of  the 
letter,  and  no  offer  was  made  to  show  what  its  contents  were,  it 
does  not  api>ear  that  any  prejudicial  error  was  committed  in  sus- 
taining an  objection  to  the  preliminary  question. 

APPBAL  from  a  judgment  of  the  Superior  Court  of 
Butte  County  and  from  an  order  denying  a  new  triaL  H 
M.  Albery,  Judge  presiding. 

The  facts  are  stated  in  the  opinioiu 

Jo  D.  Sproul,  for  Appellant 

Carleton  Gray,  for  Respondent 

CHIPMAN,  C. — ^Action  to  recover  from  defendant,  as 
plaintiff's  agent  in  the  purchase  of  certain  real  estate,  the 
difference  between  the  price  which  defendant  represented  to 
plaintiff  the  property  would  cost, — ^namely,  $1,850, — ^and 
the  price  which  defendant  paid  to  make  the  purchase, — 
namely,  $1,520, — ^the  difference  being  $330.  The  cause  was 
tried  by  the  court  without  a  jury  and  plaintiff  had  judg- 
ment, from  which  and  from  the  order  denying  his  motion 
for  a  new  trial  defendant  appeals. 
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The  following  facts  are  found  by  the  court:  That  on  May 
13,  1901,  defendant  agreed  with  plaintiff  to  procure  a  thirty 
damns'  option  to  purchase  certain  land  for  the  sum  of  $1,850, 
receiving  from  plaintiff  at  the  same  time  fifty  dollars  to  be 
paid  in  securing  said  option,  and  to  be  applied  on  account  of 
the  purchase  price  if  plaintiff  elected  to  purchase;  that  at 
the  time  of  entering  into  said  agreement  defendant  repre- 
sented to  plaintiff  that  the  owner  of  the  land  would  not  take 
less  than  $1,850  for  the  same;  that  defendant  immediately 
thereafter  went  to  San  Francisco  and  there  secured  an  op- 
tion to  purchase  said  land  from  the  owner  for  $1,520,  and 
paid  to  the  owner  said  fifty  dollars  and  took  the  option  in 
his  own  name,  and  thereafter  informed  plaintiff  that  he  had 
secured  the  option  on  said  land  for  tiie  sum  of  $1,850, 
whereas  in  fact  he  had  secured  said  option  for  $1,520,  and 
by  its  terms  was  to  pay  the  owner  $1,470  in  addition  to  said 
fifty  dollars;  that  relying  on  the  statement  made  to  him  by 
defendant,  the  plaintiff  then  gave  defendant  the  additional 
sum  of  $1,800  and  instructed  him  to  purchase  the  land  for 
plaintiff;  that  defendant  did  not  show  said  option  to  plain- 
tiff, and  thereafter  defendant  paid  to  the  owner  $1,470  and 
secured  in  his  own  name  a  conveyance  of  said  land,  and  mi- 
mediately  thereafter, — ^to  wit,  June  3,  1901,— conveyed  said 
land  to  plaintiff;  that  defendant  at  no  time  informed  plain- 
tiff that  he  had  secured  said  option  for  any  sum  less  than 
$1,850,  and  at  the  time  plaintiff  gave  defendant  the  addi- 
tional $1,800,  as  above  found,  plaintiff  believed  that  said 
tfum,  together  with  the  fifty  dollars  given  defendant  as 
above  stated,  was  the  true  purchase  price  of  said  land 
which  he,  through  defendant,  was  to  pay  to  the  owner;  that 
defendant  at  all  the  times  mentioned  was  acting  for  and  on 
behalf  of  plaintiff,  and  was  at  no  time  during  said  transac- 
tion acting  for  the  ow^er  of  said  land,  and  that  plaintiff 
and  defendant  were  not  at  any  time  dealing  with  each  other 
concerning  said  land.  As  conclusions  of  law,  the  court 
found  that  defendant  was  the  agent  of  plaintiff,  and  that  it 
was  defendant's  duty  to  purchase  said  land  for  plaintiff 
at  the  lowest  possible  price;  that  defendant  was  not  the 
agent  of  the  owner;  that  plaintiff  is  entitled  to  the  difference 
between  the  amount  defendant  paid  for  the  land  and  the 
amount  received  from  plaintiff  therefor;  that  the  fact  that 
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defendant  took  the  deed  m  his  own  name  and  afterward 
conveyed  the  land  to  plaintiflf  did  not  change  the  relation- 
ship of  principal  and  agent  then  existing  between  plaintiff 
and  defendant  into  that  of  vendor  and  vendee.  Judgment 
thereupon  passed  in  favor  of  plaintiflf  for  $330,  with  legal 
interest  from  June  3,  1901. 

Appellant  makes  but  two  points:  1.  That  his  motion  for 
a  nonsuit  should  have  been  granted;  and  2.  That  the  court 
erred  in  refusing  to  permit  defendant  to  testify  as  to  the 
contents  of  a  certain  letter  claimed  to  have  been  written 
by  him  to  the  owner  of  the  land. 

The  ground  urged  in  support  of  the  motion  for  nonsuit 
is,  that  the  evidence  fails  to  show  that  defendant  was  acting 
as  plaintiflf 's  agent,  and  hence  cannot  be  charged  with  fraud 
in  the  transaction.  This  view,  it  is  urged,  will  appear  from 
a  careful  reading  of  the  evidence.  We  have  given  the  rec- 
ord such  an  examination,  and  are  satisfied  that  there  was 
suflScient  evidence  to  justify  the  court  in  denying  the  mo- 
tion. 

Defendant  was  called  as  a  witness  for  plaintiflf,  and  in 
the  course  of  his  examination  identified  a  letter  (which  was 
iiitroduced  in  evidence  by  plaintiflf)  received  by  defendant 
from  the  owner  of  the  land,  setting  forth  the  terms  on 
which  the  owner  would  give  an  option  to  purchase.  This 
letter  was  in  reply  to  one  addressed  to  the  owner  by  de- 
fendant. Subsequently,  when  defendant  was  testifying  in 
his  own  behalf,  the  following  proceedings  occurred: — 

**Q.  Have  you  a  copy  of  the  letter  you  wrote  to  the 
French  bank  (the  owner  of  the  land)  to  which  you  received 
the  reply  introduced  in  evidence? 

**A.  No,  sir;  I  have  no  copy  of  the  letter. 

"Q.  Can  you  state  in  general  terms  its  contents  t 

"Afr.  Oray  (plaintiflf 's  attorney). — Objection  that  it  is 
immaterial,  irrelevant,  and  incompetent 

**The  Court. — Objection  sustained. 

**Mr,  Sproul   (defendant's  attorney). — Exception." 

The  witness  was  not  asked  to  state  the  contents  of  the  let 
ter,  but  only  whether  he  could  do  so.    He  might  have  an- 
swered "Yes*'  or  "No"  without  prejudice  to  plaintiflf  or 
defendant,  and  should  have  been  allowed  to  go  that  far. 
Had  defendant's  eofonsel  shown  what  the  proposed  evidence 
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was,  we  conld  then  determine  its  relevancy  or  competency 
and  whether  its  exclusion    was  injurious.    As    the    record 
stands,  we  have  nothing  before  us  on  which  to  rule. 
It  is  advised  that  the  judgment  and  order  be  afSrmed. 

Smith,  C,  and  Cooper,  C,  concurred* 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarlandy  J.,  Henshaw,  J.,  Lorigan,  J. 


[8.  F.  No.  8686.    Department  Two.— Deeember  86,  1903.] 

In  the  Matter  of  the  Estate  of  CHARLES  R.  POTTER,  De- 
ceased.  SHERMAN  BROS.,  Appellants,  v.  JOSEPH 
POTTER,  Administrator,  Respondent 

Estates  ow  Dsoxasxd  Pxesoks— Judouxnt  Disiassmo  Pkxitiom— 
Amsndicxnt  Nunc  Pbo  Tunc — Oosts — Time  roB  AppiAii.— When 
a  judgment  dismissing  a  petition  against  an  administrator  for  th« 
specific  performance  of  a  contract  of  sale  made  bj  the  decedent 
was  subsequently  amended  nunc  pro  tune,  so  as  to  tax  the  costs 
against  the  petitioner,  an  appeal  will  lie  from  the  judgment  as 
amended  within  sixtj  days  after  the  date  of  the  amendment. 

Id. — ^PowzB  or  Ooubt  as  to  Costs  not  Askxd — BnjBMCB  or  JmwMXNT^^ 
AifXNDMSNT. — ^Though  the  court  had  discretion  as  to  oosts  npon  the 
dismisssl  of  such  petition,  yet  where  eosts  were  not  prayed  for  in 
the  answer,  and  the  judgment  was  adyisedly  silent  as  to  costs,  the 
court  had  no  power  at  a  subsequent  time  to  amend  the  judgment 
nunc  pro  tunc  so  as  to  include  costs  not  originally  contemplated. 

Xd. — Judicial  Ekbobs  not  Amsndabli  Nxmo  pbo  Tuna — ^The  object  of 
entering  judgments  and  decrees  as  of  some  previous  date  is  to  sup- 
ply matters  of  evidence  and  to  rectifjr  clerical  misprisions,  bat 
not  to  enable  the  court  to  correct  judicial  errors.  If  the  court  has 
not  rendered  the  judgment  that  it  might  or  should  have  rendered, 
or  if  it  has  rendered  an  imperfect  or  improper  judgment,  it  has 
no  power  to  remedy  such  errors  by  ordering  an  amendment  mmc 
pro  tunc  of  a  proper  judgment. 

APPEAL  from  a  judgment  of  the  Superior  CSourt  of  So- 
lano County.    S.  K  Dougherty,  Judge^  entering  order  for 
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coefs  nunc  pro  tune.    Emmctt  Seawell,  Judge,  refusing  to 
va&^te  order  nunc  pro  tunc. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Haskell  &  Denny,  and  J.  T.  Campbell,  for  Appellants. 

Lyman  Oreen,  and  F.  A.  Meyer,  for  Bespondent. 

HENSHAW,  J.— A  petition  was  filed  by  the  appellants 
in  the  matter  of  the  estate  of  the  deceased,  seeking  specific 
performance  of  a  contract  for  the  sale  and  conveyance  of 
land  made  by  deceased  with  them.  The  proceedings  were 
under  sections  1597  and  1598  of  the  Code  of  Civil  Procedure. 
The  administrator  made  answer,  controverting  the  alleged 
right  to  compel  the  conveyance,  and  concluded  by  a  prayer 
that  the  petitioners  take  nothing  by  their  petition.  After 
hearing,  the  court  dismissed  the  petition  without  prejudice, 
as  contemplated  by  section  1602  of  the  Code  of  Civil  Pro- 
cedure. The  decree  was  entered  accordingly.  This  decree 
was  entered  upon  the  eleventh  day  of  June,  1902.  Some 
months  thereafter  the  administrator  filed  his  ''notice  of  a 
motion  for  judgment  nunc  pro  tunc,"  by  which  he  proposed 
to  ask  the  court  to  amend  its  judgment  by  adding  thereto 
a  judgment  for  costs  against  the  petitioners,  stating  that 
the  motion  would  be  made  upon  the  ground  ''that  said  ad- 
ministrator inadvertently  failed  on  said  eleventh  day  of 
June,  to  ask  for  said  judgment,  and  upon  the  ground  that 
said  court  at  any  time  has  the  right  to  enter  said  judg- 
ment" The  court  did  order  its  judgment  amended  nunc 
pro  tunc,  and  taxed  the  costs  against  the  petitioners  in  the 
sum  of  $158.  From  this  jud^ent  as  amended  they  ap- 
peal. Various  other  orders  were  made  by  the  court,  and  a 
contention  arises  between  the  parties  as  to  whether  or  not 
these  orders  are  appealable.  But  without  entering  into  a 
minute  examination  and  discussion  of  them,  it  is  sufficient 
here  to  say  that,  giving  fuUest  weight  to  the  action  of  the 
trial  court  in  the  premises,  it  amounted  to  a  modification 
and  amendment  of  its  judgment.  From  the  judgment  so 
amended  and  modified  an  appeal  taken  within  sixty  days 
will  lie.  {Estate  of  Cormn,  61  CaL  160;  Stuitmeister  v. 
Superior  Court,  71  Cal.  322.) 
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We  are  of  the  opinion  that  under  section  1720  of  the  Code 
of  Civil  Procedure  it  was  within  the  power  of  the  court  to 
have  awarded  costs  upon  the  determination  of  this  proceed- 
ing. It  is  true  that  costs  follow  the  final  determination  or 
judgment,  as  an  incident  thereto,  but  the  petitioners  had  in- 
voked this  proceeding,  had  failed  therein,  and  the  result  was 
a  judgment  or  decree  of  dismissal.  That  judgment  or  de- 
cree did  not  finally  determine  their  right  to  a  conveyance, 
but  it  did  finally  determine  their  rights  in  that  particular 
proceeding,  and  within  the  discretion  of  the  court,  as  con- 
templated by  section  1720,  the  expenses  of  the  contest 
Against  the  estate  which  they  had  invoked  could  justly  havp 
been  taxed  against  them.  Upon  the  other  hand,  it  was 
equally  competent  for  the  court  to  have  ordered  each  party 
to  the  contest  to  bear  and  pay  his  own  costs,  or  what  in  law 
would  have  been  the  equivalent,  to  have  made  no  order 
whatsoever  concerning  costs.  This  last  is  precisely  what 
the  court  did.  Its  decree  was  silent  upon  the  matter. 
Moreeover,  the  administrator  in  his  answer  did  not  ask  for 
costs.  The  question  thus  presented  is  whether  such  a  judg- 
ment so  entered  may  thereafter  be  amended  by  the  court  so 
as  to  include  costs. 

This,  under  the  circumstances  shown,  we  think  the  court 
had  not  the  power  to  do.  Undoubtedly  the  ground  of  mo- 
tion upon  the  part  of  the  administrator  affordea  no  legal 
reason  nor  legal  excuse  for  the  court's  action.  The  fact 
that  a  party  litigant  inadvertently  fails  to  ask  for  a  judg- 
ment, confers  neither  power  upon  the  court  to  order  nor 
right  upon  the  litigant  to  seek  a  modification  of  such  judg- 
ment as  the  court  may  have  advisedly  given.  There  re- 
mains the  only  other  question  whether  or  not  the  court  has, 
as  asserted  in  the  motion  and  here  argued,  the  inherent 
power  at  any  time  to  enter  such  a  judgment.  We  think  it 
has  not  such  power.  The  object  of  entering  judgments  and 
decrees  as  of  some  previous  date  is  to  supply  matters  of  evi- 
dence and  to  rectify  clerical  misprisions,  but  not  to  enable 
the  court  to  correct  judicial  errors.  If  the  court  has  not 
rendered  a  judgment  that  it  might  or  should  have  rendered, 
or  if  it  has  rendered  an  imperfect  or  improper  judgment, 
it  has  no  power  to  remedy  such  errors  by  ordering  an  amend- 
ment nunc  pro  tunc  of  a  proper  judgment.     (Freeman  on 
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Judgments,  sees.  61,  68;  Morrison  v.  Dapman,  3  Cal.  255; 
In  re  Skerrett,  80  Cal.  63;  Leonis  v.  LefUngwell,  126  CaL 
372;  Cowdery  v.  London  etc.  Bank,  139  Cal.  298.^) 

The  amendment  to  the  judgment  in  the  case  at  bar  is  within 
the  limitation  and  prohibition  of  this  principle.  It  was  the 
attempt  by  the  court  not  to  correct  a  clerical  misprision,  not 
to  supply  omitted  evidentiary  matter,  but  at  a  later  date  to 
enter  a  judgment  which  originally  it  had  never  contemplated 
entering,  though  at  the  time  of  giving  the  original  judgment 
it  might  have  caused  it  to  be  entered 

The  appeal  from  so  much  of  the  judgment  as  awards  costs 
against  appellant  is  therefore  sustained,  with  directions  to 
the  trial  court  to  deny  the  administrator's  application  for  a 
modification  of  the  judgment  so  as  to  allow  him  costs,  and  to 
strike  from  the  judgment  the  award  of  costs  against  appel- 
lants herein. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  1389.    Department  Two. — December  26,  1908.] 

B.  R.   SANCHEZ,  Respondent,  v.   EUGENE   FORDYCB, 
and  THOMAS  RUIZ,  Appellants. 

Blection  or  Constables — County  Govebnmbnt  Act — Constitdtional 
Law. — The  County  Goyerament  Aet  of  1901,  providing  that  ''in 
townships  having  a  population  of  less  than  six  thousand  there  shall 
be  but  one  justice  of  the  peace  and  one  constable,''  is  constitu- 
tional. The  amended  sections  of  the  act  were  republished  as 
amended,  and  this  was  a  compliance  with  section  24  of  article  IV 
of  the  constitution;  and  the  act  is  general  and  uniform  in  its  pro- 
visions, under  section  5  of  article  II  of  the  constitution. 

Id. — ^Validity  of  Elbotion — Impbopkr  Pboclamation — Impbopeb  Bal- 
lots.— The  election  for  one  constable  is  valid  in  a  township  of  less 
than  six  thousand,  notwithstanding  the  proclamation  of  the  board 
of  supervisors  improperly  called  for  the  election  of  two  constables. 
The  statute  gave  notice  of  the  time  and  place  of  the  election;  and 
notwithstanding  only  a  small  portion  of  the  voters  voted  for  only 
one  constable,  the  court  properly  rejected  all  ballots  containing  the 
names  of  two  constables  in  such  townahipw 


1 96  Am.  St  Bep.  115,  and  note. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County.    D.  K.  Trask,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

W.  E.  Shepherd,  H.  L.  Poplin,  and  Blackstock  &  Orr,  for 
Appellants. 

M.  J.  Rogers,  and  Thomas  0.  Toland,  for  Respondent 

COOPER,  C— Election  contest.  Prior  to  the  general  elec- 
tion held  in  November,  1902,  the  Democratic  and  Republican 
parties  each  nominated  two  candidates  for  the  office  of  con- 
stable of  Ventura  Township  in  Ventura  County,  and  the 
board  of  supervisors  issued  an  election  proclamation  calling 
for  the  election  of  two  constables  for  said  township. 

Respondent  was  nominated  by  petition.  In  the  contest  the 
ballots  were  recounted,  and  the  court  found  that  respondent 
received  the  greatest  number  of  legal  votes,  and  judgment  was 
accordingly  entered  in  his  favor.  The  court  refused  to  count 
any  ballot  cast  on  which  more  than  one  person's  name  ap- 
peared for  the  said  office  of  constable. 

Appellants  state  that  the  record  presents  two  questions  of 
law  which  they  ask  to  have  decided, — 1.  Was  the  township 
entitled  to  elect  two  constables?  and  2.  If  the  township  was 
not  entitled  to  two  constables,  was  there  any  valid  election  f 
It  is  provided  in  the  County  Government  Act  of  1901  (sec.  56, 
Stats.  1901,  p.  686)  that  **in  townships  having  a  population 
less  than  six  thousand  there  shall  be  but  one  justice  of  the 
peace  and  one  constable." 

The  undisputed  evidence  shows  that  Ventura  Township 
contained  at  the  time  of  said  election  less  than  four  thousand 
population.  Appellants  do  not  controvert  the  fact  that  the 
County  Government  Act,  if  valid,  gives  only  one  constable  to 
said  township,  but  they  claim  that  the  said  act  is  void  because 
it  was  amendatory  of  the  act  of  1897  and  was  not  repub- 
lished as  amended.  The  amended  sections  of  the  act  were 
republished  as  amended,  and  this  was  a  compliance  with  sec- 
tion 24  of  article  IV  of  the  constitution.  The  act  was  held 
constitutional  in  the  late  case  of  Beach  v.  Von  Deiten,  139 
Cal.  462,  followed  in  Rea  v.  Van  Deiten  (73  Pac.  1131),  and 
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Davidson  v.  Van  Detten,  139  Cal.  467.  We  see  no  reason  to 
depart  from  the  rale  there  laid  down,  nor  to  repeat  the  rea- 
sons as  therein  stated.  The  additional  point  is  here  made 
that,  as  section  5  of  article  XI  of  the  constitution  authorizes 
the  legislature  to  ''regulate  the  compensation  of  all  such 
ofScers  [county  officers]  in  proportion  to  duties,  and  for  this 
purpose  may  classify  the  counties  by  population/'  therefore 
it  cannot  directly  or  indirectly  classify  the  counties  for  any 
other  purpose  than  the  one  purpose  of  regulating  the  com- 
pensation of  county  officers.  We  agree  with  appellants'  coun- 
sel that  under  this  provision  of  the  constitution  the  legislature 
can  classify  counties  but  for  the  one  purpose  of  regulating 
the  compensation  of  county  officers.  It  has  been  so  held  by 
this  court.  {Pratt  y.  Broume,  135  Cal.  650.)  It  cannot 
classify  townships  for  the  purpose  of  regulating  compensa- 
tion. But  the  said  section  of  article  XI  expressly  confers 
upon  the  l^^ature  the  power,  by  general  and  uniform  laws, 
to  provide  for  the  election  or  appointment  of  such  township 
officers  as  convenience  may  require.  It  has,  by  section  56  of 
the  County  Qovemment  Act,  done  this  very  thing.  It  has 
said  that  in  all  townships  of  the  state  having  a  population  of 
less  than  six  thousand,  only  one  constable  shall  be  elected.  It 
has  thus  determined  that  public  convenience  does  not  require 
more  than  one  constable  for  a  township  having  less  than  six 
thousand  population.  This  determination  was  a  matter  of 
legislative  discretion.  It  has  nothing  to  do  with  the  compen- 
sation of  constables.  It  is  not  a  classification  of  townships 
for  the  purpose  of  regulating  the  compensation  of  constables, 
but  a  mere  provision  as  to  the  number  of  township  officers  of 
a  certain  kind.  It  is  general  and  uniform,  because  it  applies 
equally  to  every  township  in  the  state.  It  is  founded  upon  a 
reason  which  might  rationally  be  held  to  justify  the  pro- 
vision. It  was  said  in  McDonald  v.  Canniff,  99  Cal.  391: 
''It  is  not  necessary  that  a  law  shall  affect  all  the  people  of 
the  state  in  order  that  it  may  be  general,  or  that  a  statute 
concerning  procedure  shall  be  applicable  to  every  action  that 
may  be  brought  in  the  courts  of  the  state.  A  statute  which 
affects  all  the  individuals  of  a  class  is  a  general  law,  while  one 
which  relates  to  particular  persons  or  things  of  a  class  is 
special.  A  statute  regulating  the  rights  of  married  women, 
or  which  affects  all  mining  corporations,  or  confers  rights 
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upon  a  monidpal  corporation  of  a  certain  dass,  or  places 
restrictions  upon  all  foreign  corporations,  is  a  general  law.*' 
In  People  v.  Lodi  High  School  Dist,  124  Cal.  699,  it  was 
held  that  an  act  authorizing  school  districts  having  a  popula- 
tion of  one  thousand  or  more  to  establish  and  maintain  a  high 
school  in  such  district  was  constitutional  and  not  special  legis- 
lation. It  was  there  said:  ''The  law  is  general  in  its  opera- 
tion, for  it  applies  alike  to  all  cities,  incorporated  towns,  and 
school  districts  having  a  population  of  one  thousand  inhabi- 
tants or  more,  and  it  is  general  in  its  purpose,  for  it  gives  to 
all  inhabitants  of  the  state  similarly  situated  equal  oppor- 
tunity to  avail  themselves  of  the  benefits  to  be  derived  from 
these  schools/'  It  is  said  that  there  is  no  reason  why  a  town- 
ship containing  a  population  of  five  thousand  nine  hundred 
and  ninety-nine  shall  be  entitled  to  only  one  constable,  while 
a  township  containing  six  thousand  is  entitled  to  two.  If  we 
were  to  adopt  the  above  rule,  we  would  destroy  the  power  of 
the  legislature  to  classify  counties,  the  power  to  classify  school 
districts  in  proportion  to  population  for  the  purpose  of 
assigning  teachers,  and  the  power  to  make  many  other  pro- 
visions which  the  public  convenience  may  require.  The 
legislature  has  provided  for  several  classes  of  cities  according 
to  population,  and  not  for  the  purpose  of  regulating  the  com- 
pensation of  the  officers  thereof,  and  the  power  to  so  classify 
has  never  been  questioned.  It  is  not  easy  to  determine  the 
exact  instant  of  time  when  the  day  ceases  and  night  begins, 
but  for  this  reason  laws  are  not  declared  void  which  pre- 
scribe a  different  penalty  for  crimes  committed  in  the  night- 
time from  those  committed  in  the  daytime. 

As  to  the  second  proposition,  the  election  was  valid,  not- 
withstanding the  proclamation  of  the  board  of  supervisors 
called  for  the  election  of  two  constables.  The  statutes  gave 
notice  of  the  time  and  place  of  election  and  the  officer  to  be 
elected.  (Pol.  Code,  sec.  1041 ;  County  Government  Act,  sees. 
56,  58.)  It  is  said  in  Cooley  on  Constitutional  Limitations 
(6th  ed.,  p.  759) :  ''When  both  the  time  and  place  of  an 
election  are  prescribed  by  law,  every  voter  has  a  right  to  take 
notice  of  the  law,  and  to  deposit  his  ballot  at  the  time  and 
place  appointed,  notwithstanding  the  officer,  whose  duty  it  is 
to  give  notice  of  the  election,  has  failed  in  that  duty.  The 
notice  to  be  thus  given  is  only  additional  to  that  which  the 


Dec.  1903.]  Sanchez  v.  Pordtcb.  431 

statute  gives,  and  is  prescribed  for  the  purpose  of  greater 
publicity ;  but  the  right  to  hold  the  election  comes  from  the 
statute,  and  not  from  the  oflBcial  notice.  It  has,  therefore, 
been  frequently  held  that  when  a  vacancy  exists  in  an  oflSce 
which  the  law  requires  shall  be  filled  at  the  next  general 
election,  the  time  and  place  of  which  are  fixed,  and  that  notice 
of  the  general  election  shall  also  specify  the  vacancy  to  be 
filled,  an  election  at  that  time  and  place  to  fill  the  vacancy 
will  be  valid,  notwithstanding  the  notice  is  not  given;  and 
such  election  cannot  be  defeated  by  showing  that  a  small  por- 
tion only  of  the  electors  were  actually  aware  of  the  vacancy, 
or  cast  their  votes  to  fill  it.'*  (See,  also,  Paine  on  Elections, 
sec.  384;  People  v.  Brenham,  8  Cal.  487;  Carson  v.  McPheU 
ridge,  15  Ind.  327;  Dickey  v.  Hurlburt,  5  Cal.  344;  State 
V.  Jo7ies,  19  Ind.  356  ;^  Jones  v.  Oridley,  20  Kan.  584 ;  Berry 
V.  McCollovgh,  94  Ky.  247;  People  v.  Cowles,  13  N.  Y.  356.) 
It  was  said  in  People  v.  Brenham,  3  Cal.  487:  **The  time  and 
place  of  the  election  being  fixed  by  law,  it  may  have  been  the 
duty  of  the  common  council  to  give  notice  thereof;  and 
should  they  fail  to  do  so,  or  to  perform  any  other  duty  re- 
quired, prior  to  the  election,  a  writ  of  mandamus  might  issue 
from  the  courts  commanding  them  to  discharge  their  duty; 
but  this  would  not  afford  immediate  relief;  and  it  ought  not 
to  be  in  the  power  of  incumbents  in  office  to  prevent  the  elec- 
tion of  their  successors,  at  the  time  and  place  prescribed  by 
law,  by  neglect  on  their  part." 

We  therefore  conclude  that  the  law  required  only  one  con- 
stable to  be  elected  in  the  township,  and  that  the  election  was 
valid.     It  is  advised  that  the  judgment  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

McFarland,   J.,   Lorigan,   J.,    Henshaw,   J 
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[S.  F.  No.  3490.    Department  Two. — ^December  26,  1903.] 

In  the  Matter  of  the  Estate  of  JOHN  S.  HITTELL,  Deceased. 
THEODORE  H.  HITTELL  et  al.,  AppeUants,  v.  ANNA 
P.  GREER,  Respondent 

£STATBS  Of  DBOBASXD  PMBSONS — ^DlSRIBUTION — OONBTftUCTIOH  OT  WlU 
— TiNANCT  IH  OOMMON  07  DSVISKIS — PBIOB  J>EATR  07  DSVISn-* 

Lapss  07  BxQUXST. — ^Under  the  will  of  a  deeeaaed  person  bequeath- 
ing all  of  hia  real  and  personal  property  to  two  deTiaeea  named,  no 
joint  tenanej  is  ereated  or  deriae  made  to  a  elaae,  with  any  right 
of  sorviyorship,  bat  the  frill  ereatea  a  tenanej  in  eommon  in  the 
deviaeee;  and  where  one  of  the  devisees  named  died  prior  to  the 
death  of  the  testator  the  bequest  to  saeh  devisee  lapsed,  and  the 
half -interest  devised  to  her  should  be  distributed  to  the  heirs  at 
law  of  the  testator. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a 
deceased  person.    J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  H.  Hittell,  for  Appellants. 

The  devise  vested  an  estate  in  common.  (Civ.  Code,  sec 
1350.)  The  devise  was  to  two  persons  named,  and  created  a 
tenancy  in  conmion.  No  general  terms  were  used  creating  a 
class.  (Estate  of  Morrison,  138  Cal.  401;  Page  on  Wills,  p. 
625,  sees.  541,  542,  543;  Bill  v.  Payne,  62  Conn.  140;  Rock- 
well V.  Bradshaw,  67  Conn.  8;  Frost  v.  Courtis,  167  Maas. 
251 ;  Dildine  v.  Dildine,  32  N.  J.  Eq.  78 ;  Moffett  v.  Elmen- 
dorf,  152  N.  Y.  475.^)  Where  the  devise  is  to  persons  named, 
the  death  of  one  of  them  before  the  death  of  the  testator  gives 
no  right  of  survivorship,  but  the  devise  lapses.  {Saxton 
V.  Webber,  83  Wis.  617;  Estate  of  Kimberly,  150  N.  Y.  90; 
Sohier  v.  Inches,  12  Gray,  385 ;  Savage  v.  Bumham,  17  N.  Y. 
561,  575.) 

Smith  &  Pringle,  for  Anna  P.  Oreer,  Respondent 

A  class  disposition  is  shown  by  the  will  to  be  the  intuition 
of  the  testator,  which  must  control     {Hoppock  v.  Tucker. 
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59  N.  Y.  202;  Crecelius  v.  Eorsi,  9  Mo.  App.  61;  Jackson  v. 
Roberts,  14  Gray,  546;  Page  v.  Gilbert,  32  Hun,  301;  Ander^ 
son  y.  Parsons,  4  Me.  486 ;  Wood  v.  Boardman,  148  Mass.  331 ; 
Schaffer  v.  JTei^eU,  14  AUen,  528;  fifiedman  v.  Priest,  103 
Mass.  293;  Dove  v.  Johnson,  141  Mass.  287;  Swallow  v.  fifuMiI- 
^cni;,  166  Mass.  240;  Bodies  y.  Smith,  39  Conn.  218;  CA(U6  y. 
Peckham,  17  B.  L  385;  £«  Breton  y.  Cook,  107  CaL  410.) 

McFABLAND,  J.— The  deceased  died  testate,  and  this 
appeal  is  by  heirs  at  law  from  a  decree  of  distribution  by 
which  the  whole  of  the  estate  is  distributed  to  the  respondent, 
Anna  P.  Oreer,  a  deyisee  named  in  the  will.  The  eonten- 
tion  of  appellants  is,  that  only  one  undiyided  one  half  of  the 
property  of  the  deceased  went  to  the  respondent  under  the 
will,  and  that  the  other  half  was  undisposed  of  and  yested  in 
the  heirs  at  law,  and  this  contention  must  be  sustained. 

There  was  before  the  trial  court  a  photographic  copy  of  the 
will,  and  it  is  in  the  record  on  appeal.  It  is  contended  by 
appellants  that  a  certain  word  in  the  will  is  ''daughter''  (in 
the  singular),  and  by  respondent  that  it  is  ''daughters''  (in 
the  plural).  The  court  below  did  not  expressly  find  whether 
the  word  is  singular  or  plural.  The  only  eyidence  on  the 
point— outside  of  what  the  will  itself  shows — ^is  the  testimony 
of  one  Ames,  who  was  called  by  respondent  as  an  expert  on 
handwriting.  He  testified  that  the  word  "was  as  a  physical 
fact  written  'daughter'  in  the  singular,"  and  then  went  out 
of  the  realm  of  expert  testimony  to  say  that,  taking  the  con- 
text,  the  grammatical  construction  of  the  sentence,  etc.,  "he 
was  of  the  opinion  that  it  was  intended  to  mean  daughters." 
The  court  below  must  haye  treated  the  word  as  plural;  for 
otherwise  there  would  be  no  pretense  for  the  theory  upon 
which  the  decree  rests.  But  as,  in  our  opinion,  the  conten- 
tion of  appellants  must  be  maintained  whether  the  word  be 
held  to  be  singular  or  plural,  we  will  not  pass  on  that  ques- 
tion, and  for  the  purpose  of  this  opinion  will  take  it  to  be 
"daughters,"  and  so  write  it  in  the  part  of  the  will  herein- 
after copied. 

The  will,  omitting  the  parts  which  are  merely  formal,  or 
not  material  here,  is  as  follows:  "I  bequeath  all  my  real  and 
personal  property  to  Anna  P.  Greer  and  Mary  M.  Oreer  with 
CXTiT.  OaL— S8 
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whom  I  live  at  this  house  1216  Hyde  St.,  and  whom  I  regard 
and  treat  as  my  adopted  daughters.  I  give  nothing  to  my 
brother  Theodore  because  I  suppose  him  to  be  rich;  I  give 
nothing  to  any  of  his  children, — Catherine,  Charles  or  Frank, 
because  he  can  provide  for  them ;  I  give  nothing  to  my  sister 
Mary  H.  Eillinger  or  to  her  children,  Charles,  Flora  and 
John,  for  a  similar  reason ;  and  nothing  to  my  niece  Mary  EL 
Kingbury  because  I  suppose  her  husband  can  provide  well 
for  her.'' 

The  will  was  made  September  8, 1897,  and  the  testator  died 
March  9,  190L  Mary  M.  Greer,  mentioned  in  the  will,  died 
on  February  23, 1900, — more  than  a  year  before  the  death  of 
the  testator. 

There  were  no  findings  or  evidence  of  facts  as  to  the  cir* 
cumstances  under  which  the  will  was  made  that  give  any 
extrinsic  aid  to  its  interpretation.  The  will  itself  shows  that 
at  the  time  of  its  execution  the  testator  and  the  devisees  were 
living  together  at  a  certain  place;  and  the  only  additional 
evidence  as  to  that  matter  was,  that  they  had  been  so  living 
together  for  ''some  ten  years."  It  also  appears  that  Mary 
was  ''about  forty  years  old,"  and  that  Anna  was  "older"; 
that  they  were  sisters ;  that  the  testator  continued  to  live  with 
Anna  until  his  death ;  that  he  and  they  were  unmarried  peo- 
ple, and  that  there  "was  no  relationship  of  blood  or  marriage 
between  said  testator  and  either  said  Anna  P.  Oreer  or  Mary 
M.  Greer."  These  are  the  only  facts  not  shown  by  the  will, 
and  they  throw  no  light  upon  its  meaning.  What  it  means 
must  therefore  be  gathered  from  what  appears  upon  its  face. 

The  first  apparent  and  obvious  impression  which  a  reading 
of  the  instrument  leaves  on  the  mind  is,  that  the  will  makes 
a  devise  to  two  persons,  Anna  and  Mary,  as  tenants  in  com- 
mon ;  that  if  they  had  both  outlived  the  testator  they  would 
have  taken  as  tenants  in  conmion,  and  if,  afterwards,  one  of 
them  had  died,  her  estate  would  have  gone  to  her  heirs  or 
devisees,  and  not  to  the  other  cotenant;  and  that,  upon  the 
death  of  Mary  during  the  life  of  the  testator  the  testamentary 
disposition  to  her  failed  or  lapsed — ^in  which  event  it  went  to 
the  heirs  at  law  of  the  testator.  Our  code  expressly  provides 
that  "A  devise  or  legacy  given  to  more  than  one  person  vests 
in  them  as  owners  in  common"  (dv.  Code,  sec  1350) ;  that 
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**Aii  interest  in  common  is  one  owned  by  several  persons,  not 
in  joint  ownership  or  partnership''  (Civ.  Code,  sec.  685) ; 
that  "A  joint  interest  is  one  owned  by  several  persons  in 
equal  shares,  by  a  title  created  by  a  single  will  or  transfer, 
when  expressly  declared  in  the  will  or  transfer  to  be  a  joint 
tenancy"  (Civ.  Code,  sec.  683) ;  and  by  section  686  of  the 
Civil  Code,  that  every  interest  created  in  favor  of  several 
persons  is  an  interest  in  common,  unless  a  joint  interest  cre- 
ated as  provided  in  section  683  or  held  in  partnership.  By 
the  will  in  question  here  no  joint  tenancy,  or  right  of  sur- 
vivorship of  any  character,  is  declared  or  intimated.  It  cre- 
ates a  clear  tenancy  in  common. 

Counsel  for  respondent,  as  we  understand  them,  do  not 
seriously  contend  that  the  will  creates  the  strict  legal  relation 
of  joint  tenancy.  But  they  contend  that  their  client  gets  the 
whole  estate,  not  as  a  surviving  joint  tenant,  but  as  the  re- 
maining person  of  a  ''class."  Their  contention  is,  that  the 
devise  was  to  Anna  and  Mary  as  a  class,  and  that  the  case 
comes  within  the  rule  that  where  there  is  a  devise  to  a  class, 
those  of  the  class  who  are  in  existence  at  the  death  of  the 
testator  take  the  whole  estate.  We  think  that  this  position 
is  wholly  untenable.  The  devise  in  the  case  at  bar  is  simply 
to  two  named  individuals,  and  there  is  no  designation  of  a 
"class"  within  the  meaning  given  that  word  by  the  author- 
ities. The  statement  that  the  devisees  were  persons  with 
whom  he  lived  and  treated  as  his  adopted  daughters  is  of  no 
significance,  except  perhaps  as  a  reason  given  for  his  bounty. 
A  common  instance  of  a  devise  to  a  dass  is  where  a  testator 
gives  property,  generally  to  the  ** children"  of  a  certain  per- 
son, without  naming  them, — as  to  "the  children  of  my  brother 
John" ;  and  in  such  a  case  it  is  held  that  the  devise  is  to  such 
children  of  John  as  will  be  in  existence  at  the  time  of  the 
testator's  death.  There  are  cases  where  in  the  devise  the 
individuals  and  the  class  are  both  named, — ^as,  for  instance, 
where  it  is  "Charles,  James,  and  Bobert,  children  of  my 
brother  John," — ^and  in  such  cases  courts  have  had  some  diffi- 
culty in  determining  whether  the  devise  was  to  the  individuals 
named  or  to  the  class.  In  such  a  case,  the  general  rule  is,  that 
the  persons  named  take  as  individuals  and  not  as  a  dass,  un- 
less some  other  clause  of  the  will,  or  some  evidence  outside  of 
iX  calls  for  a  different  construction.    The  result  of  the  author- 
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ities — ^and  counsel  for  each  side  have  dted  a  large  number 
of  them — ia  correctly  stated  in  Page  on  Wills  (sec.  543)  89 
follows:  "Where  there  is  a  gift  to  a  number  of  persons  who 
are  indicated  by  name,  and  also  further  described  by  refer- 
ence  to  the  class  to  which  they  belong,  the  gift  is  held  prima 
facie  to  be  a  distributive  gift  and  not  a  gift  to  a  class";  and, 
after  citations  in  his  notes,  he  says:  '*In  such  cases  if  one  of 
the  beneficiaries  dies  before  the  testator,  there  is,  therefore,  no 
right  of  survivorship  to  the  other  named  beneficiaries."  In- 
deed, counsel  for  respondent  admit  that  ''a  denominative  gift 
to  members  of  a  class,  without  more,  is  not  a  gift  to  the  class. " 
Therefore,  in  the  case  at  bar,  even  if  a  class  had  been  named, 
the  gift  would  have  been  to  the  individuals,  because  there  is 
nothing  in  the  other  parts  of  the  will,  or  in  any  extrinsic  evi- 
dence, showing  a  different  intent,  and  there  are  no  operative 
words  creating  any  right  of  survivorship.  But,  as  before 
stated,  there  was  no  class  named;  and  this  fact  is  an  insur- 
mountable obstacle  in  the  way  of  respondent's  contention. 

Although  the  will  has  no  operative  words  to  create  any- 
thing other  than  a  tenancy  in  common,  it  is  contended  that  a 
right  of  survivorship  should  be  judicially  forced  into  it  in 
order  to  carry  out  the  intent  of  the  testator;  because,  it  is 
said,  the  reference  in  the  will  by  the  testator  to  his  relatives, 
who  were  his  heirs  at  law,  showed  that  he  did  not  intend  that 
they  should  have  any  of  his  property,  while  if  there  be  no 
survivorship  one  half  of  his  estate  would  go  to  such  heirs. 
We  see  no  merit  in  this  contention.  The  will  was  made  in 
view  of  conditions  existing  at  the  time  of  its  execution;  and 
as  he  gave  all  of  his  property  to  the  two  women,  both  of  them 
living,  of  course  he  intended  at  that  time  and  under  existing 
circumstances  that  his  heirs  should  take  nothing.  It  was  quite 
natural  that,  having  given  nothing  to  any  of  his  blood  rela- 
tives, he  should  state  his  reasons  for  his  conduct  in  that  re- 
spect. These  reasons  did  not  intimate  any  hostility  to  his 
relations ;  they  were  simply  that  he  supposed  them  to  be  well 
provided  for  financially.  As  in  the  case  of  innumerable  wills, 
the  testator  did  not  anticipate  changed  conditions,  and  did 
not  provide  for  the  event  of  the  death  during  his  lifetime  of 
one  of  the  named  devisees,  which  he  could  easily  have  done, 
if  he  so  desired,  by  giving  the  property  to  them  or  to  the  sur- 
vivor of  them.    What  his  actual  intent  may  have  been  after 
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the  conditions  were  changed  by  the  death  of  Mary  we  have  no 
means  of  knowing,  except  from  the  fact  that  he  allowed  the 
will  to  stand  as  originally  executed.  He  may  have  thought 
that  one  half  of  his  estate  would  be  sufficient  for  the  wants  of 
the  remaining  woman.  At  all  events,  we  must  apply  the  law 
to  the  will  as  it  reads,  and  to  the  fact  of  the  death  of  Mary 
before  that  of  the  testator,  and  thus  applying  it,  the  conclu- 
sion clearly  follows  that  the  living  devisee,  Anna,  took  one 
undivided  half  of  the  estate,  and  that  the  other  half  vested 
in  the  heirs  at  law. 
The  decree  of  distribution  appealed  from  is  reversed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  No.  3525.    Department  Two  — ^December  28,  1903.] 

CHARLES  S.  CUERAN,  Respondent,  v.  A.  P.  HOLLAND, 

Appellant. 

OONTBACT  TO  NEGOTIATE  LOAM — ACTION  FOE  COMIHSSIOK— LlABUJTT   0» 

Undisclosed  Principal — Pabol  Evidence. — ^In  an  aetion  to  f^ 
cover  a  eommisBion  for  negotiating  a  loan  upon  certain  real  estate 
against  a  defendant  who  signed  merely  as  a  witness  to  a  contract 
executed  in  the  name  of  another  person,  parol  evidence  is  admisai 
ble  to  show  that  the  defendant  is  an  undisclosed  principal,  for 
whose  benefit  the  loan  was  to  be  negotiated  for  the  purpose  of  pur- 
chasing the  real  estate  described,  and  that  the  party  signing  the 
contract  had  no  interest  in  the  matter,  and  that  he  was  defendant's 
agent,  and  signed  it  at  defendant 's  request,  for  the  purpose  of  con- 
cealing the  name  of  the  defendant  as  principal 

j'^^ Fork  or  Oontbaot  Ixmatebial. — ^In  order  to  charge  the  real  prin- 

eipal,  it  is  always  competent,  in  whatever  form  a  contract  is  ex- 
ecuted by  an  agent,  to  ascertain  by  evidence  dehors  the  instrument 
who  is  the  principal,  whether  the  contract  purports  to  be  that  of  an 
agent,  or  is  made  in  the  name  of  the  agent  as  principal;  and  it  is 
immaterial  that  the  principal  signed  the  instrument  as  a  witness  in 
order  to  disguise  his  real  character  as  principaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  S.  P. 
Hall,  Judge. 
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The  facts  are  stated  in  the  opinioxL 
Sam  Bell  McEee,  for  Appellant 
A.  Everett  Ball,  for  Respondent 

COOPER,  0. — ^Action  to  recover  commission  for  procur- 
ing a  loan  under  an  express  contract.  Findings  were  filed 
and  judgment  entered  in  favor  of  plaintiff.  This  appeal  is 
from  the  judgment  and  an  order  denying  defendant  a  new 
trial. 

It  is  claimed  that  the  court  erred  in  allowing  parol  evi 
dence  for  the  purpose  of  showing  that  defendant  was  tlie 
principal  in  the  written  agreement  as  to  plaintiff's  commis- 
sion. 

The  agreement  was  as  follows: — 

**This  is  to  certify  that  I,  David  Gregor,  hereby  authorize 
Charles  S.  Curran  to  negotiate  for  me  a  loan  upon  my  prop- 
erty at  the  northeast  comer  of  Broadway  and  Tenth  Streets, 
Broadway,  Oakland,  Alameda  County,  CaL,  for  the  sum  of 
$70,000,  for  which  I  agree  to  pay  him  the  sum  of  $500  as 
commission,  and  I  hereby  authorize  the  mortgagee  to  pay  the 
same  to  said  Curran  out  of  said  loan  and  said  Curran 's  re- 
ceipt therefor  shall  be  good. 

"Witness  my  hand  this  14th  day  of  January,  1902. 

"Davto  Gregor. 

•'Witness:  A.  P.  Holland.*^ 

There  is  no  question  but  that  plaintiff  performed  the  ♦ser- 
vices and  procured  a  party  ready  and  willing  to  make  the 
loan,  nor  is  it  questioned  that  David  Gregor  is  liable  by  the  ex- 
press words  of  the  agreement.  The  testimony  outside  the 
writing  showed  that  defendant  was  the  real  party  in  interest, 
and  that  Gregor  signed  as  agent  or  for  the  purpose  of  keeping 
secret  the  name  of  defendant.  This  was  done  at  the  defend- 
ant's request.  Defendant's  own  version  of  the  transaction  is 
as  follows:  "I  had  an  arrangement  with  Mr.  Mott  as  to  the 
obtaining  of  a  loan  regarding  this  property.  Some  time  in 
December  I  went  to  Mr.  Mott  and  asked  him  if  he  could  pro- 
cure a  loan  of  $75,000  on  property  on  Tenth  and  Broadway. 
I  made  it  a  condition  of  the  loan  that  I  should  not  make  the 
application,  nor  should  I  sign  the  mortgage  papers,  and  I 
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told  him  that  if  he  succeeded  in  getting  the  loan,  and  the  deal 
went  through,  I  explained  to  him  that  I  had  not  yet  got  the 
property,  I  didn't  at  that  time  have  it,  if  the  deal  went 
through  I  would  pay  him  $500  ...  bo  Gregor  and  Judge 
went  up  to  Curran's  oflBce,  which  was  the  first  time  I  had 
ever  been  there.  ...  I  didn't  state  or  acknowledge  that  I 
was  the  principal  in  this  matter.  I  had  very  good  reasons 
for  not  doing  so.  ...  I  know  that  the  agreement  that  was 
signed  was  for  money  that  waa  to  be  used  by  me  for  the  pur- 
chase of  this  property.  .  .  .  When  we  went  into  Curran's 
office  we  had  a  general  conversation  that  might  have  been  had 
under  circumstances  of  that  sort.  We  talked  to  Mr.  Curran 
about  the  loan.  .  .  .  The  money  they  were  trjring  to  borrow 
was  for  my  use  to  purchase  this  property,  and  I  presume  I 
was  subsequently  notified  that  they  had  obtained  the  loan  of 
$65,000  fiat  and  $5,000  in  installments,  and  it  was  satisfactory 
to  me." 

The  evidence  was  clearly  admissible.  The  services  were 
performed  for  defendant.  He  was  the  party  interested  and 
who  desired  to  use  the  money  in  buying  property.  Gregor 
does  not  appear  to  have  had  the  remotest  interest  in  the  mat- 
ter. Defendant  wanted  it  fixed  so  that  he  would  not  be 
known  in  it.  He  said  he  "had  very  good  reasons  for  not 
doing  so.'* 

If  Gregor  is  responsible,  it  would  be  a  great  injustice  to 
hold  him  liable  for  services  performed  by  plaintiff  for  de- 
fendant, when  Gregor  appears  to  have  acted  merely  for  the 
acconunodation  of  defendant.  If  he  is  not  responsible,  it 
would  be  an  injustice  to  plaintiff  to  deprive  him  of  the  righi 
to  recover  from  the  real  party  in  interest.  It  is  said  in  Rein- 
hard  on  Agency  (sec.  223) :  **  While  extrinsic  evidence,  ex- 
cept in  the  instances  heretofore  pointed  out,  will  not 
generally  be  received  to  vary  or  contradict  the  contents  of  a 
written  instrument,  such  evidence  is  always  admissible  to 
charge  with  liability  an  undisclosed  principal,  or  one  who 
though  disclosed  is  not  named  in  the  instrument."  (See,  also, 
Beinhard  on  Agency,  sees.  303,  328,  and  cases  cited;  Story 
on  Agency,  sec.  466a.)  The  supreme  court  of  the  United 
StatOB,  in  Ford  v.  Williams,  21  How.  289,  said:  ''The  con- 
tract of  the  agent  is  the  contract  of  the  principal,  and  he 
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may  sue  or  be  sued  thereon,  though  not  named  therein ;  and 
notwithstanding  the  rule  of  law  that  an  agreement  reduced 
to  writing  may  not  be  contradicted  or  varied  by  parol,  it  is 
well  settled  that  the  prinicpal  may  show  that  the  agent  who 
made  the  contract  in  his  own  name  was  acting  for  him.  This 
proof  does  not  contradict  the  writing;  it  only  explains  the 
transaction. '^  In  Exchange  Bank  ▼.  Hubbard,  62  Fed.  Bep. 
116,  it  is  said:  ''In  order  to  charge  the  real  principal  it  is 
always  competent,  in  whatever  form  a  parol  or  written  con- 
tract  is  executed  by  an  agent,  to  ascertain  by  evidence  dehors 
the  instrument  who  is  the  principal,  whether  it  purports  to  be 
the  contract  of  an  agent  or  is  made  in  the  name  of  the  agent 
as  principal."  (See,  also,  Higgins  v.  Senior,  8  Mees.  &  W. 
834 ;  Byington  v.  Simpson,  134  Mass.  169  ^  Coleman  v.  First 
Nat  Bank,  53  N.  Y.  393 ;«  Briggs  v.  Partridge,  64  N.  Y. 
357.')  Nor  does  it  make  any  difference  in  this  case  that  de- 
fendant signed  the  agreement  as  a  witness.  He  was  none  the 
less  the  real  principal.  It  was  his  intention  by  so  doing  to 
disguise  his  real  character,  as  he  did  not  want  to  be  known 
in  the  matter.  As  to  the  contention  that  the  conmiission  was 
to  be  paid  only  on  condition  that  the  deal  went  through,  there 
is  at  most  a  conflict  in  the  evidence.  It  does  not  appear  that 
plaintiff  ever  made  such  agreement,  and  the  writing  certainly 
makes  no  such  condition.  The  court  below  heard  the  evidence 
and  saw  the  witnesses,  and  as  its  finding  is  based  upon  suffi- 
cient evidence  to  support  it,  we  cannot  disturb  it. 

The  nonsuit  was  properly  denied. 

The  evidence  sustains  the  findings  complained  of,  and  it 
would  serve  no  useful  purpose  to  discuss  it  at  greater  length. 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


145  Am.  Bep.  314.  i21  Am.  Sep.  617. 

SS  Am.  Bep.  711. 
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[Sftc  No.  795.    In  Bank.— December  28,  1903.] 

HBNEY  MILLER,  AppeUant,  v.  0.  B.  GBUNSKY,  Respond- 

ent. 

Btatx  Patxmt — Swamp  Lands — ^Boundabt — Location  of  Banch<^— 
SuBYXTS — ^Unitxd  Siatis  Maf^— Berunob  to  Maf  of  Btatk  BWir 
VXT — EviDBNOB. — ^In  determining  the  boundary  of  a  state  patent  for 
•wamp  and  overflowed  lands,  a  map  of  the  goyemment  sanrey  of 
the  township,  not  referred  to  in  the  state  patent  nor  shown  to  have 
been  need  or  examined  by  the  state  officials,  is  not  condnsiTe  as  to 
the  location  of  the  eastern  boundary  of  a  rancho  therein  referred  to^ 
as  being  much  farther  east  than  as  indicated  in  the  state  patent, 
especiaDy  where  the  rancho  is  not  disclosed  on  the  goyemment  map 
to  haye  been  marked  by  any  indosnre  or  visible  monuments.  Evi« 
denee  of  the  application  for  the  state  patent  showing  the  descrip- 
tion of  the  land  applied  for,  and  of  the  map  of  the  state  survey  of 
the  swamp  land  referred  to  in  the  patent,  was  admissible;  and  it 
appearing  that  the  parties  acted  with  reference  to  that  map,  it 
controls  any  other  and  inconsistent  particulars  in  the  description  in 
case  of  ambiguous  or  equivocal  calls,  under  subdivision  6  of  section 
2077  of  the  Code  of  Civil  Procedure. 

Id. — Effbgt  of  Statb  Patent — Construction — Oonflioting  Calls. — 
A  patent  is  conclusive  between  the  parties  and  their  privies  against 
any  collateral  attack;  but  before  it  concludes  anything  it  must  be 
construed  and  its  meaning  determined,  and  conflicting  calls  therein 
are  to  be  reconciled  upon  the  same  principles  and  by  the  same  rules 
that  govern  the  construction  of  other  deeds  of  conveyance. 

Id. — TgAitrrg^  Statb  Sxtbvbts — ^Mistakb  in  Final  Call  fob  Bancho>^ 
YisiBLB  Monuments — Cbangb  in  Survey. — Earlier  state  surveys 
for  the  same  swamp  lands,  of  which  the  survey  for  the  state  patent 
was  a  recompilation,  made  before  the  township  plat  was  approved 
in  the  federal  land  office,  showing  the  visible  monuments  flrst 
erected  to  mark  the  eastern  line  of  the  rancho,  according  to  the  first 
survey  thereof  for  a  patent,  were  properly  admitted  to  show  the 
origin  of  the  description  in  the  state  survey  and  patent,  and  to  ex« 
plain  a  mistake  in  the  final  call  for  the  rancho  therein,  as  compared 
with  the  final  survey  of  the  rancho  as  patented,  and  as  shown  on 
the  township  map. 

Id. — ^Effect  of  Pbiob  Subvet — Subsequent  Afflioation. — Where  state 
swamp  lands  applied  for  have  been  previously  surveyed,  the  law 
does  not  require  a  resurvey  in  the  field  upon  a  subsequent  applica- 
tion to  purchase. 

liD. — Township  Map  at  Date  of  State  Patent— Call  fob  Bancho  in 
Patent — Exceptions  to  Bule  as  to  Monuments. — A  call  for  the 
rancho  in  the  state  patent,  which  was  then  shown  on  the 
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township  map,  to  be  so  located  as  to  give  a  qnantitj  of  swamp  land 
in  excess  of  the  state  snirey  of  one  hundred  and  soTontj-one  acres, 
not  paid  for,  does  not  show  that  the  raneho  was  at  the  date  of 
the  patent  a  monument  which  inflexibly  controls  courses,  distances, 
and  quantity.  This  never  was  an  absolute  and  inflexible  rule;  but 
calls  for  monuments  have  been  made  to  yield  to  other  calls  to  ef- 
fectuate the  intention  of  the  parties.  The  rulei,  with  its  excep- 
tions and  modiflcationsy  is  embodied  in  section  2077  of  the  Code 
of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastick,  Van  Fleet  &  Mastick,  for  Appellant. 

The  patent  includes  the  land  in  controversy,  the  call  for 
the  Orestimba  Bancho  being  a  call  for  a  monument,  which 
must  control  courses  and  distances.     (Code  Civ.  Proc.,  sec 
2077,  subds.  1,  2;  Adair  v.  White,  85  Oal.  313;  Colton  v. 
Seavey,  22  Cal.  496,  502 ;  Central  Irr.  Dist.  v.  De  Lappe,  79 
Cal.  351,  355;  Castro  v.  Barry,  79  Cal.  443,  448;  Powers  v. 
Jackson,  50  Cal.  429;  Oraybeal  v.  Potvers,  76  N.  C.  66,  69; 
James  v.  Brooks,  6  Heisk.  151,  157;  CamphM  v.  Branch,  4 
Jones  (N.  C),  313;  Com  v.  McCrary,  3  Jones  (N.  C),  496, 
499;  Mendenhall  v.  Paris,  84  Cal.  193;  Bartlett  Land  Co.  v. 
Saunders,  103  U.  S.  316;  Worsham  v.  Chisnon,  (Tex.  Civ. 
App.)    28  S.  W.  Rep.  905.)     A  boundary  of  a  tract  of  land 
called  for  must  be  construed  to  mean  its  true  boundary,  and 
not  what  the  parties  suppose  it  to  be.     (Umbarger  v.  Ckct- 
boya,  49  Cal.  525,  538;   Maxey  v.   Thurman,  50   Cal.   321; 
Cleaveland  v.  Flagg,  4  Cush.  76 ;  Martz  v.  Hartley,  4  Watts, 
261;  Wiswell  v.  Marston,  54  Mo.  270;  Northrop  v.  Sumney, 
27  Barb.  196;  Johnson  v.  Farlow,  11  Ind.  199.)     Evidence 
contradicting  the  description  in  the  state  patent  was  not  ad- 
missible, it  being  conclusive.     {Smelting  Co.  v.  Kemp,  104 
U.  S.  636 ;  Irvine  v.  Tarbat,  105  Cal.  237,  242 ;  Adair  v.  Whiie, 
8b  Cal.  313;  Chipley  v.  F arris,  45  Cal.  527,  638-540;  Brewer 
V.  Houston,  58  Cal.  345;  O'Connor  v.  Frasher,  56  CaL  499, 
501;  Dreyfus  v.  Badger,  108  CaL  58,  69.) 
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Stanton  L.  Carter,  for  Respondent. 

The  general  intent  must  control  in  constming  patents. 
{More  V.  Massini,  37  Cal.  432;  Serrano  v.  Bawson,  47  Cal. 
55.)  The  patent  refers  to  the  survey  and  plat,  and  makes  it 
a  part  of  it,  {Vance  v.  Fore,  24  Cal.  444;  Ferris  v.  Coover, 
10  Cal.  622;  Hudson  v.  Irwin,  50  Cal.  450;  Serrano  v.  Raw- 
son,  47  Cal.  55;  Black  v.  Sprague,  54  Cal.  272;  Cornwall  v. 
Culver,  16  Cal.  424;  Chapman  v.  Polack,  70  Cal.  487;  Eerie- 
heck  Purchase  v.  Tiffany,  1  Greenl.  219.^)  The  rule  that 
monuments  will  control  courses  and  distances  is  not  in- 
flexible, and  the  plain  intention  must  control.  {White  v. 
Luning,  93  U.  S.  528;  Beaton  v.  Hodges,  30  Am.  Dec.  740, 
note ;  Irving  v.  Cunningham,  58  Cal.  308 ;  Payne  v.  English, 
79  Cal.  546 ;  Higinbotham  v.  Stoddard,  72  N.  Y.  94 ;  Buffalo 
etc.  Ry,  Co,  v.  Stigeler,  61  N.  Y.  348;  Winans  v.  Cheney,  55 
Cal.  569.) 

BEATTY,  C.  J.— Plaintiff  sues  to  quiet  his  title  to  the 
west  twenty  chains  of  section  31  and  of  that  part  of  section 
30  lying  south  of  the  San  Joaquin  River  in  a  certain  town- 
ship in  Merced  County.  Defendant  disclaims  as  to  the  east 
six  and  a  half  chains  of  the  premises  described  in  the  com- 
plaint, but  asserts  title  to  the  remainder,  so  that  the  tract  in 
dispute  is  the  west  thirteen  and  a  half  chains  of  section  31, 
and  of  that  part  of  section  30  south  of  the  river.  The  land 
is  swamp  and  overflowed,  and  part  of  the  grant  of  the  United 
States  to  the  state  of  California.  Each  of  the  parties  claims 
under  the  state, — plaintiff  under  a  patent  issued  in  December, 
187?  defendant  under  a  certificate  of  purchase  issued  in 
1887.  If  the  land  in  dispute  was  conveyed  by  the  patent, 
the  plaintiff  has  the  title;  otherwise,  it  belongs  to  the  de- 
fendant. The  trial  court  found  for  the  defendant  and 
entered  judgment  accordingly.  Plaintiff  appeals  from  the 
judgment  upon  the  ground  that  the  calls  of  the  patent  estab- 
lish his  title  conclusively,  and  that  the  court  erred  in  admit- 
ting over  his  objection  incompetent  evidence  t^  explain,  to 
vary,  and  to  contradict  the  patent. 

The  evidence  so  objected  to  consisted  prinoxpally  of  the 
plats  and  field-notes  of  official  surveys  made  by  the  county 
suweyor  of  Merced  County  as  a  basis  for  the  issuance  of  the 
patent  under  which  plaintiff  claims.    These  pUts  and  field- 
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notes  were  introduced  for  the  purpose  of  aiding  the  court  in 
determining  which  of  two  conflicting  calls  in  the  patent  should 
prevail.  The  description  in  the  patent,  so  far  as  material, 
reads  as  follows:  "Survey  No.  267  Swamp  and  Overflowed 
Lands,  Merced  County,  township  No.  7  south,  range  No.  10 
east,  Mount  Diablo  meridian :  sections  Nos.  19,  20,  28,  29,  30, 
31,  32,  and  33,  portions  of  said  sections,  and  more  particularly 
described  in  field-notes  of  said  survey,  as  follows :  Beginning  at 
the  southeast  comer  of  the  southwest  quarter  of  section  thirty- 
three  (33)  in  township  seven  (7)  south,  range  ten  (10) 
east,  Mt.  Diablo  meridian,  thence  west  40.00  chs.,  thence 
north  20.00  chs.,  thence  west  20.00  chs.,  thence  north  40.00 
chs.,  thence  west  60.00  chs.,  thence  south  20.00  chs.,  thence 
west  40.00  chs.,  thence  south  20.00  chs.,  thence  west  20.00 
chs.,  thence  south  20.00  chs.,  thence  west  6.50  chs,  to  the 
Orestimba  Ranch,  thence  N.  0  degrees  20  minutes,  E,  126.^0 
chs,,  to  the  San  Joaquin  River."  The  remaining  calls,  which 
meander  the  river  eastwardly  to  a  designated  point,  and 
thence  south  to  the  place  of  beginning,  may  for  the  present 
be  disregarded. 

A  careful  comparison  of  this  description  with  the  govern- 
ment township  as  defined  by  the  public  laws  of  the  United 
States,  of  which  we  take  judicial  notice,  will  demonstrate  the 
fact  that  it  does  not  include  in  terms  any  portion  of  the  west 
13.50  chains  of  sections  30  and  31 — ^the  tract  in  controversy. 
It  will  be  seen  that  it  carries  the  southern  boundary  from  the 
point  of  beginning,  by  various  courses,  to  the  southeast  corner 
of  the  southwest  quarter  of  the  southwest  quarter  of  section  31, 
which,  if  the  township  is  of  the  size  prescribed  by  law,  we 
know  is  just  twenty  chains  east  of  the  southwest  comer  of  the 
section  and  of  the  township.  From  this  point  it  runs  west 
only  6.50  chains  (to  the  Orestimba  Bancho),  and  thence  north 
twenty  minutes  east  126.50  chains  to  the  river.  Now,  as  to 
the  call  for  the  Orestimba  Bancho,  which,  it  is  contended  by 
appellant,  controls  absolutely,  and  by  an  inflexible  rule,  all  in- 
consistent calls  (for  courses,  distances,  and  quantity),  it  is  to 
be  observed  that  we  can  know  nothing,  judicially,  of  its  loca- 
tion. Looking  to  the  patent  alone,  we  would  be  bound  to  as- 
sume that  a  line  or  comer  of  the  rancho  is  to  be  found  at  a 
point  6.50  chains  west  of  the  southwest  comer  of  the  south- 
west quarter  of  the  southwest  quarter  of  section  31  (this  point 
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ifl  hereinafter  referred  to  as  ''the  point  noted"),  for  there  is 
where  the  description  in  the  patent  places  it,  and  it  is  quite 
consistent  with  every  law  and  public  record  of  which  we  can 
take  judicial  notice,  that  the  northeast  comer  of  the  rancho 
may  coincide  with  that  point.  This  fact  was  thoroughly 
understood  by  plaintiff,  and  accordingly  he  did  not  in  the 
trial  court  rest  his  case  upon  his  patent  alone.  If  he  had  done 
80,  he  must  inevitably  have  been  nonsuited.  To  make  any 
ease  at  all  it  was  necessary  for  him  to  introduce  evidence 
aliunde  the  patent  to  show  tiiat  the  Orestimba  Bancho  had  an 
existence,  and  that  it  was  located  more  than  6.50  chains  west 
of  the  point  noted.  The  evidence  which  he  introduced  for  this 
purpose  was  a  duly  certified  copy  of  the  official  plat  of  the 
United  States  survey  of  the  township,  upon  the  margin  of 
which  in  the  blank  space  west  of  the  township  line  appear  the 
words  "Orestimba  Eancho.'*  Conceding  that  this  evidence 
was  competent  and  sufficient  to  show  that  there  was  a  tract 
known  as  the  Orestimba  Bancho,  the  eastern  boundary  of 
which  coincided  with  the  western  boundary  of  sections  30 
and  31,  it  did  not  prove  such  facts  as  of  any  earlier  date  than 
July  26,  1870,  the  date  of  the  official  approval  of  the  plat, 
and  this  date  it  will  be  found  is  material.  Nor  did  this  evi- 
dence show  that  the  Orestimba  Bancho— wherever  located — 
was  marked  by  any  indosure  or  visible  monument  whatever. 
In  short,  nothing  was  shown  by  this  evidence  except  the 
naked  fact  that  at  the  date  of  plaintiff's  patent  there  was  a 
map  of  the  township  on  file  in  the  office  of  some  federal  official 
(the  surveyor-general  or  registrar  of  the  local  land  office), 
upon  which  the  Orestimba  Bancho  was  platted  on  the  west  of 
the  township — i.  e.,  20  chains  instead  of  6.50  chains  west  of 
the  point  noted.  This  map  is  not  referred  to  in  the  patent, 
and  there  is  no  evidence  or  ground  to  presume  that  it  was 
used  or  examined  by  any  of  our  state  officials  concerned  in 
the  preparation  and  issuance  of  the  patent.  Considering 
the  character  of  this  evidence  offered  by  plaintiff  for  the 
purpose  of  locating  the  Orestimba  Bancho  twenty  chains 
instead  of  6.50  chains  west  of  the  point  noted,  thereby  pro- 
ducing an  ambiguity  of  description  where  none  appeared  be- 
fore, and  all  for  the  purpose  of  controlling  the  terms  of  the 
patent,  it  seems  singularly  inconsistent  for  him  now  to 
contend  that  the  court  erred  in  admitting  and  considering  evi- 
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dence  of  the  same  character  when  introduced  by  the  defend- 
ant,  for  the  purpose  of  showing  that  on  the  maps  actually 
ased  by  our  state  officials,  and  referred  to  in  the  patent,  the 
eastern  boundary  of  the  Orestimba  Eancho  was  located  where 
the  call  placed  it, — ^i.  e.,  6.50  chains  west  of  the  point  noted. 

Before  stating  the  particulars  of  the  evidence  which  plain- 
tiff contends  was  erroneously  admitted  over  his  objections, 
it  may  be  well  to  call  attention  to  the  fact  that  the  sale  of 
state  lands  is  regulated  by  statute.  When  plaintiff's  appli- 
cation to  purchase  was  made,  in  October,  1868,  the  statute 
in  force  was  an  act  passed  in  April,  1868, — a  general  revision 
of  previous  acts  regulating  the  sale  of  state  lands.  (Stats. 
1867-1868,  p.  507.)  It  contains  detailed  and  minute  regu- 
lations regarding  applications  to  purchase,  and  all  the  steps 
leading  up  to  the  issuance  of  the  patent.  For  the  sale  of 
swamp  land  the  process  in  brief  was  as  follows:  The  appli- 
cant was  required  to  file  with  the  surveyor  of  the  county 
where  the  land  was  situate  an  affidavit  containing,  among 
other  things,  a  description  of  the  land  he  desired  to  purchase, 
whereupon  it  became  the  duty  of  the  surveyor  to  make  and 
record  (except  when  surveys  had  already  been  made)  a  sur- 
vey of  the  land  applied  for,  and  to  complete  and  forward  to 
the  surveyor-general  duplicate  copies  of  such  '*  survey,  plat 
and  field-notes/'  together  with  the  application  to  purchase. 
If  the  surveyor-general  approved  the  survey,  he  issued  to  the 
applicant  a  certificate  of  his  approval,  upon  presentation  of 
which  to  the  county  treasurer,  the  purchase  money  (one 
dollar  per  acre)  was  accepted  and  receipted  for.  Upon  proof 
of  payment  the  surveyor-general  certified  all  the  facts  to  the 
governor  and  secretary  of  state,  who  signed  and  sealed  a 
patent  containing,  among  other  recitals,  one  to  the  effect 
that  the  "lands  hereinafter  described  have  been  duly  and 
properly  surveyed  in  accordance  with  law."  This  recital, 
in  itself,  would  be  sufficient  to  connect  the  description  in  the 
patent  with  the  plat  and  field-notes  constituting  a  part  of 
the  records  of  the  county  surveyor's  and  surveyor-general's 
offices;  but  it  will  be  seen  from  that  portion  of  the  description 
above  quoted  fom  this  patent,  that  it  makes  direct  reference 
to  ''Survey  No.  267,  Swamp  and  Overflowed  Lands."  This 
reference  to  the  survey  is  necessarily  a  reference  to  the 
plat  which  is  an  essential  part  of  it,  and  thereby  the  descrip- 
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tion  contained  in  the  patent  is  brought  within  the  operation 
of  subdivision  6  of  section  2077  of  the  Code  of  Civil  Pro- 
cedure, prescribing  the  rules  for  construing  the  description 
of  lands.    That  subdivision  reads  as  follows: — 

*'When  the  description  refers  to  a  map,  and  that  reference 
is  inconsistent  with  other  particulars,  it  controls  them  if 
it  appear  that  the  parties  acted  with  reference  to  the  map; 
otherwise,  the  map  is  subordinate  to  other  definite  and  ascer- 
tained particulars." 

This  rule,  of  course,  applies  to  ambiguous  descriptions, — 
descriptions  requiring  construction  on  account  of  false,  con- 
flicting  or  equivocal  caUs, — ^and  is  peculiarly  applicable  and 
absolutely  controlling  in  this  case.  For,  as  has  been  shown, 
the  officers  charged  with  the  duty  of  preparing,  executing, 
and  issuing  patents  of  this  character — the  surveyor-general, 
governor,  and  secretary  of  state — have  nothing  to  guide  them 
in  describing  the  land  except  the  field-notes  and  plat  returned 
by  the  county  surveyor,  together  with  the  application  to 
purchase.  They  must  necessarily  refer  to  the  plat  in  describ- 
ing the  tract  conveyed,  and  in  this  case  they  have  actually 
done  so.  The  plat,  therefore,  by  the  express  terms  of  the 
code  rule,  ** controls**  other  and  inconsistent  particulars  in  the 
description,  and  necessarily  determines  which  of  two  incon- 
sistent calls  must  give  way  whenever  it  confirms  one  of  them 
and  conflicts  with  the  ooher.  The  court,  therefore,  did  not 
err  in  admitting  plaintiff's  application  to  purchase  and  the 
approved  surveys  referred  to  in  the  patent.  Nor  was  it  pre- 
judicial error,  if  error  at  all,  to  admit  the  prior  surveys,  made 
for  other  parties,  of  these  same  lands.  Their  certificates  of 
purchase  had  been  forfeited  (presumably  for  non-payment) 
and  Miller's  application  was  to  purchase  the  lands  formerly 
surveyed  for  ttiem.  The  lands  having  been  previously  sur- 
veyed, the  law  did  not  require  a  resurvey  in  the  field,  and  pre- 
sumably the  survey  accompanying  Miller's  application  was 
compiled  from  the  data  in  the  surveyor's  office,  consisting  of 
the  plats  and  field-notes  of  the  former  survey.  At  all  events, 
there  is  an  exact  correspondence  between  the  earlier  and 
later  surveys  and  plats,  so  far  as  they  affect  the  question  be- 
fore us,  and  if  the  survey  made  for  Miller  was  properly 
admitted,  the  admission  of  the  others  did  him  no  harm,  unless 
he  was  injured  by  the  additional  light  they  threw  on  the 
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origin  of  the  mistaken  call  for  the  Orestimba  Bancho.    These 
earlier  surveys — of  which  the  survey  for  Miller  was  a  mere 
recompilation — ^were  made  in  1866,  five  years  before  the  gov- 
ernment plat  of  the  township  was   approved, — ^five  years, 
that  is  to  say,  before  the  Orestimba  Bancho  was  located  west 
of  the  township  line  according  to  any  evidence  that  had  been 
introduced  in  the  case  at  the  time  when  they  were  offered. 
They  showed  that  at  the  time  they  were  made  the  eastern 
boundary  of  the  Orestimba  Bancho  was  plainly  marked  by 
the  posts  and  mounds  of  a  government  survey  6.50  chains 
west  of  the  point  noted,  and  it  was  so  delineated  on  the  plat 
of  the  survey.    This  fact  was  subsequently  explained  by  evi- 
dence that  the  rancho  had  been  twice  surveyed— once  in  1859, 
and,  upon  the  rejection  of  that  survey,  again  in  1861.    The 
latter  survey — ^how  long  after  its  date  does  not  appear — ^was 
finally  patented,  and  then  no  doubt  correctly  marked  on  the 
township  plat  at  some  date  prior  to  its  approval  in  1870. 
At  the  time  of  the  state  survey,  however,  the  monuments  first 
erected  to  mark  the  boundary  of  the  rancho  were  still  stand- 
ing,— some  of  them,  at  least, — and  this  fact  explains  the  call 
for  the  Orestimba  Bancho  at  6.50  chains  west  of  the  point 
noted.    The  principle  upon  which  the  ruling  admitting  this 
evidence  may  be  sustained  is  illustrated  by  the  decision  in 
Irving  v.  Cunningham,  58  Gal.  306.    A  deed  contained  a  call 
for  a  line  running  two  hundred  varas  to  a  creek  {array ^o). 
There  was  no  creek  upon  the  course  of  that  line  nearer  than 
five  hundred  varas,  and  the  contention  was  that  the  natural 
visible  moniunent  must  prevail  over  the  call  for  distance.     But 
it  appeared  that  there  was  a  small  gully,  at  about  the  distance 
of  two  hundred  varas,  in  which  water  ran  in  rainy  weather. 
It  was  held  that  the  grantor  was  more  likely  to  have  called 
this  gully  a  creek  than  to  have  been  so  badly  mistaken  as  to 
the  distance,  and  the  call  for  distance  prevailed.     So  here 
it  not  only  appears  that  the  agents  of  the  state  might  have 
been  mistaken  as  to  the  boundary  of  the  rancho,  but  that  they 
were  mistaken,  and  were  led  into  their  mistake  by  the  visible 
monuments  of  a  former  boundary.    Appellant  would  have 
us  entirely  disregard  this    natural    and    excusable  mistake, 
with  the  consequence   of   more  than   trebling   the  call   for 
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distance,  and  also  of  violating  other  important  calls  of  the 
patent.  For,  if  we  extend  his  southern  boundary  to  the  town- 
ship line,  it  results  in  increasing  the  length  of  the  western 
line  running  to  the  river,  changes  the  courses  and  distances 
of  the  meandering  lines  along  the  river  from  the  northwest 
comer  of  the  survey,  and  adds  one  hundred  and  seventy-one 
acres  to  the  quantity  of  land  contained  in  the  survey,  as  re- 
turned and  approved,  and  this  one  hundred  and  seventy-one 
acres  is  land  which  is  sold  by  the  acre,  and  which  has  never 
been  paid  for. 

further  discussion  of  this  point  is  perhaps  unnecessary, 
for  if  the  admission  of  survey  267  was  not  error, — ^as  it  clearly 
was  not, — ^and  if  the  plat  constituting  an  essential  part  of 
that  survey  proves,  as  it  does,  that  all  parties  to  this  patent 
understood  that  the  Orestimba  Bancho  was  only  6.50  chains 
west  of  the  point  noted,  the  admission  of  other  evidence  to 
show  how  they  came  to  be  mistaken,  though  it  may  have  been 
superfluous,  and  even  incompetent,  could  not  possibly  have 
been  prejudicial. 

The  proposition  advanced  by  appellant,  that  a  patent  issued 
by  the  state  is  conclusive  as  to  all  matters  therein  contained^ 
and  that  extrinsic  evidence  is  not  admissible  to  impeach,  vary, 
or  even  explain  it,  etc.,  if  accepted  to  its  full  extent,  would^ 
as  we  have  seen,  put  him  out  of  court,  for  his  patent  not  only 
does  not  include  the  land  in  controversy,  but  by  a  description 
which,  read  in  connection  with  the  law,  is  exact  and  definite 
and  complete  in  itself,  clearly  excludes  it.  But  qualifying 
the  proposition  as  it  must  be  qualified,  it  may  be  said  that 
the  respondent  does  not  controvert  it,  and  we  certainly  do 
not  question  it.  A  patent  is  no  doubt  conclusive  between  the 
parties  and  their  privies  against  any  collateral  attack,  but 
before  it  concludes  anything  it  must  be  construed  and  its 
meaning  determined,  and  when  it  contains  conflicting  calls 
they  are  to  be  reconciled  upon  the  same  principles  and  by 
the  same  rules  that  govern  the  construction  of  other  deeds  of 
conveyance.  This  proposition  is  as  vital  to  appellant's  con- 
tention as  to  that  of  the  respondent.  The  whole  difference 
between  them  consists  in  the  different  rule  of  oonstruotion 
CXLI.  Oal.— 29 
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for  which  they  contend.  AppeUant  claiming  that  the  Ores- 
timba  Rancho,  as  platted  on  the  township  map,  was,  at  the 
date  of  the  patent,  a  monument,  insists  that  the  absolute  and 
inflexible  rule  of  law  requires  all  conflicting  calls  for  distance^ 
etc.,  to  give  way  to  the  call  for  the  rancho. 

But  this  was  never  an  absolute  and  inflexible  rule.  On 
the  contrary,  it  has  always  been  subject  to  exceptions  and 
qualifications  of  various  kinds,  and  the  books  are  full  of  cases 
in  which  the  call  for  visible  monuments  has  been  made  to 
yield  to  other  calls  in  order  to  carry  out  the  true  intention 
of  the  parties  to  conveyances  of  lands.  And  our  statute 
(Code  Civ.  Proc,  sec.  2077)  has  adopted  the  rule  with  all 
its  exceptions  and  qualifications.  It  is  true  that,  among  other 
rules  prescribed  by  this  section  of  the  code,  it  is  provided  in 
subdivision  2  that  when  permanent  and  visible  or  ascertained 
boundaries  or  monuments  are  inconsistent  with  the  measure- 
ment, either  of  lines,  angles,  or  surfaces,  the  boundaries  or 
monuments  are  paramount;  but  this,  like  every  other  rule 
embraced  in  the  section,  is  subject  to  the  qualification  con- 
tained in  the  first  clause,  that  they  control  only  when  there 
are  no  other  sufficient  circumstances  to  determine  a  doubtful 
construction,  and  it  is  further  subject  to  the  rule  prescribed 
by  the  sixth  subdivision,  that  a  map  referred  to  in  the  deed, 
and  with  reference  to  which  the  parties  acted,  controls  other 
particidars.  In  view  of  this  statutory  rule,  it  is  hardly 
necessary  to  quote  the  decisions,  but  this  court  has  more  than 
once  resorted  to  an  accompanying  map  for  the  purpose  of  con- 
struing a  deed.  In  Serrano  v.  Rawson,  47  CaL  S6,  the  court 
said:  ''In  determining  the  location,  the  plat  of  the  survey, 
which  is  a  part  of  the  patent,  is  often  entitled  to  as  much, 
and  perhaps  to  more,  weight  than  the  courses  and  distances. 
{Vance  v.  Fore,  24  Cal.  435.)  In  all  eases  of  eonflicting 
descriptions,  the  object  of  the  court  is  to  ascertain  the  inten- 
tion of  the  parties,  and  the  entire  description  contained  in 
the  instrument  should  be  resorted  to  for  the  purpose  of  ascex^ 
taining  the  intention.'' 

Numerous  decisions  here  and  elsewhere  might  be  quoted 
to  the  same  effect,  but  to  do  so  would  unnecessarily  exteni 
this  opinion. 
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Appellant  cites  a  number  of  cases  to  the  proposition  that 
when  a  boundary-line  is  called  for  it  means  the  true  boundary 
of  the  tract,  and  not  what  the  parties  may  have  supposed  the 
lines  to  be.  In  every  one  of  these  cases  the  boundary-line 
was  the  only  call ;  there  was  no  conflicting  call  corresponding 
to  what  the  parties  supposed  to  be  the  true  boundary;  there 
waa  no  survey,  and  no  map  or  plat ;  no  reference  to  any  line 
marked  by  a  fence  or  other  visible  monument. 

There  was  some  other  evidence  admitted  over  appellant's 
objection,  but  the  rulings  of  the  court  were  correct,  except 
perhaps  in  admitting  the  alleged  protest  of  appellant  against 
the  Issuance  of  a  certificate  of  purchase  to  the  defendant. 
We  do  not  see  how  that  evidence  could  have  been  considered 
relevant,  but  it  was  certainly  harmless. 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Lorigan,  J,,  concurred* 

SHAW,  J. — ^I  concur  in  the  foregoing  opinion  of  the  chief 
justice,  and  also  in  the  concurring  opinion  of  Mr.  Justice 
Van  Dyke. 

VAN  DYKE,  J.,  concurring. — ^I  concur.  It  is  quite  true, 
tt9  claimed  by  the  appellant,  that  a  patent  issued  by  the 
United  States  or  the  state  under  provisions  of  law  for  the 
disposal  of  public  land  is  conclusive  as  to  all  the  antecedent 
acts  required  by  law  to  authorize  the  issuing  of  the  patent, 
and  that  the  patent  cannot  be  collaterally  attacked  by  show- 
ing that  any  such  acts  were  not  complied  with.  The  evidence 
here  in  question,  however,  was  not  offered  by  the  defendant 
for  the  purpose  of  impeaching,  contradicting,  or  varying  the 
patent,  but  to  aid  the  court  in  reconciling  the  inconsistent 
calls  in  the  description  of  the  premises  conveyed,  so  as  to 
arrive  at  the  true  meaning  of  the  instrument.  It  is  con- 
ceded that  there  is  an  error  in  the  description,  and  the  ques- 
tion is  as  to  which  one  of  the  conflicting  calls  controls.  The 
appellant  contends  that  the  call  ''to  the  Orestimba  Rancho" 
constitutes  a  designation  of  a  monument  which  controls  in  the 
description  over  the  distance,  course,  and  quantity  given. 
The  role  governing  the  construction  of  descriptive  parts  of 
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a  conveyance  has  been  carried  into  our  codes.  It  is  declared 
that  when  the  oonstraction  is  doubtful,  and  there  are  no  other 
sufficient  circumstances  to  determine  it,  and  that  there  are 
certain  definite  and  ascertained  particulars  in  the  descrip- 
tion, the  addition  of  others  which  are  indefinite,  unknown,  or 
false,  does  not  frustrate  the  conveyance,  but  it  is  to  be  con- 
sidered by  the  first-mentioned  particular.  That  when  per- 
manent and  visible  or  ascertained  boundaries  or  monuments 
are  inconsistent  with  the  measurement,  either  lines,  angles, 
or  surfaces,  the  boundaries  or  monuments  are  paramount. 
When  the  description  refers  to  a  map,  and  that  reference  is 
inconsistent  with  other  particulars  it  controls  them  if  it 
appears  that  the  parties  acted  with  reference  to  the  map. 
(Code  Civ.  Proc,  sec.  2077,  subds.  1,  2,  6.)  And  it  is  further 
provided  that  for  the  proper  construction  of  an  instrument 
the  circumstances  under  which  it  was  made,  including  the 
situation  of  the  subject  of  the  instrument  and  all  the  parties 
to  it,  may  also  be  shown,  so  that  the  judge  may  be  placed  in  the 
position  of  those  whose  language  he  is  to  interpret.  (Code 
Civ.  Proc,  sec.  1860.)  The  reason  why  monuments,  as  a 
general  thing,  in  the  determination  of  boundaries,  control 
courses  and  distances  is,  that  they  are  less  liable  to  mistakes. 
But  this  rule  is  not  inflexible;  it  ceases  with  the  reason  for 
it,  as  when  the  monuments  referred  to  are  not  known  and 
visible  objects  on  the  ground.  Grants  or  conveyances  gen- 
erally are  to  be  interpreted  in  like  manner  as  written  con- 
tracts, and  should  be  so  interpreted  as  to  give  effect  to  the 
mutual  intention  of  the  parties  at  the  time  of  the  contract  or 
conveyance.  The  patent  in  this  case  recites  that  it  appears 
by  the  certificate  of  the  register  of  the  state  land  office  (giv- 
ing the  date  and  number),  that  the  tracts  of  swamp  and 
overflowed  lands  thereinafter  described  have  been  duly  and 
properly  surveyed  in  accordance  with  law,  and  fuU  payment 
made  to  the  state  for  the  same,  and  more  particularly  de- 
scribed in  the  field-notes  of  said  survey,  as  follows,  etc., — ^then 
giving  the  description  by  courses  and  distances, — containing, 
as  stated,  1,878.26  acres.  But  to  carry  the  western  bounda^ 
to  the  westerly  line  of  the  township  and  the  easterly  line  of 
the  Orestimba  Rancho  would  require  twenty  chains  instead  of 
six  and  a  half,  and  would  embrace  one  hundred  and  seventy 
one  acres  more  than  stated  in  the  patent    Parties  to  a  eon- 
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vey&rice  are  supposed  to  be  on  the  land  or  acquainted  with 
the  land  conveyed,  and  to  have  noticed  permanent  objects 
constituting  the  boundary  referred  to  in  the  description  of 
the  property  conveyed.  Judge  Sanderson,  in  Walsh  v.  HiU, 
38  Cal.  487,  speaking  on  this  question  of  the  descriptive  parts 
in  a  conveyance,  says:  "In  conclusion,  upon  this  branch  of 
the  case,  we  deem  it  proper  to  say,  that  in  the  construction  ^ 
of  written  instruments  we  have  never  derived  much  aid  from 
the  technical  rules  of  the  books.  The  only  rule  of  much 
value — one  which  is  frequently  shadowed  forth,  but  seldom, 
if  ever,  expressly  stated  in  the  books — ^is  to  place  ourselves  as 
near  as  possible  in  the  seats  which  were  occupied  by  the 
parties  at  the  time  the  instrument  was  executed ;  then,  taking 
it  by  its  four  corners,  read  it."  It  does  not  appear  that  there 
is  any  monument  or  object  on  the  ground  at  the  west  line 
of  the  township  and  the  east  line  of  the  Orestimba  Rancho, 
as  finally  located,  but  that  the  same  is  an  imaginary  line. 
It  is  diflferent,  therefore,  from  u  case  where  there  is  a  per- 
manent object  or  monument  on  the  ground,  like  a  river,  or 
stream,  or  point  of  rocks,  or  known  tree,  or  anything  of  the 
the  kind.  There  is  no  reason,  therefore,  why  the  call  ''to  the 
Orestimba  Bancho"  should  control  all  the  other  parts  of  the 
description  inconsistent  with  it, — ^to  wit,  courses,  distances, 
and  quantity  of  land  conveyed.  In  Pico  v.  Coleman,  47  Cal. 
65,  it  is  said:  ''In  construing  a  deed,  all  its  parts  must  be 
consulted,  and  it  must  be  read  in  the  light  of  surrounding 
circumstances,  and  the  intention  of  the  parties  arrived  at  in 
this  way."  In  Serrano  v.  Rawson,  4tl  Cal.  55,  the  court  says: 
"In  determining  the  location,  the  plat  of  the  survey,  which 
is  part  of  the  patent,  is  often  entitled  to  as  much,  and  perhaps 
to  more,  weight  than  the  courses  and  distances.  In  all  cases 
of  conflicting  description,  the  object  of  the  court  is  to  ascer^- 
tain  the  intention  of  the  parties,  and  the  entire  description 
contained  in  the  instrument  should  be  resorted  to  for  the 
purpose  of  ascertaining  the  intention.  Courts  will  give  effect 
to  every  part  of  the  description,  if  possible ;  but  if  this  cannot 
be  done,  they  reject  that  which  is  repugnant  to  the  general 
intent  of  the  instrument."  And  it  is  als  the  rule  in  the 
interpretation  of  contracts  or  conveyances  tha^  where  uncer- 
tainty exists  in  the  contract  as  between  a  public  ofiScer  or 
body,  as  such,  and  a  private  party,  it  is  presumed  all  un- 
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certainty  was  caused  by  the  private  party.     (Civ.  Code,  sec 
1654.)     In  this  case  it  cannot  be  presumed  that  the  state,  or 
its  officers,  intended  to  convey  by  patent  to  the  plaintiflf 
one  hundred  and  seventy-one  acres  more  than  he  paid  for, 
and  any  mistake  in  the  description  which  would  result  in 
that  is  presumed  to  have  been  caused  by  the  grantee,  and  not 
so  intended  by  the  grantor.     The  plaintiff  applied  to  purchase 
**a  certain  tract  of  swamp  and  overflowed  land  in  Merced 
County,  lying  and  situate  on  the  left  bank  of  the  San  Joaquin 
River,  being  the  lands  surveyed  for  William  Wilson,  R.  M. 
Wilson,  Noah  Stitts,  N.  B.  Eldred,  and  William  Miles,  in 
township  7  south,  range  10  east,  base  and  meridian  of  Mount 
Diablo. ' '    In  the  field-notes  of  the  survey  for  William  Wilson, 
the  tract  of  land  bordering  on  the  premises  in  controversy, 
it  is  stated  by  the  surveyor  that  there  was  *'a  well  preserved 
cor.  of  Orestimba  Rancho  found  40  chains  north.  20  minutes 
east  of  the  S.  E.  cor.  of  the  Rancho."    The  plat  of  the  survey 
in  question  shows  a  mound  at  the  comer  mentioned,  which  is 
made  the  southwest  comer  of  the  land  so  surveyed,  and  a 
line  from  this  to  the  San  Joaquin  River,  as  indicated  on  sai<3 
map,  leaves  a  strip  of  land  between  that  and  the  township 
line  (being  the  land  in  controversy),  which  is  marked  on  baid 
map  as  part  of  the  Orestimba  Rancho.    It  is  quite  reasonable 
to  suppose,  therefore,  that  the  designation  "to  the  Orestimba 
Rancho'*  in  the  patent  was  intended  to  refer  to  this  line  from 
the  mound  to  the  river,  as  indicated  by  the  survey  for  Wilson. 
This  would  reconcile  the  various  calls  in  the  description  of  the 
land  conveyed.    In  view  of  the  discrepancy  in  question,  it  was 
entirely  proper  to  admit  in  evidence  the  application  of  the 
plaintiflf  to  purchase  the  land,  as  well  as  the  surveys  of  the 
parties  from  whom  he    purchased,    as  they    would    enable 
the  court  to  determine  which  of  the  calls  was  erroneous. 

McFarland,  J.,  and  Henshaw.,  J.,  dissented,  and  adhered  to 
the  opinion  delivered  in  Department. 

The  following  is  the  opinion  of  Department  Two  rendered 
on  the  27th  of  November,  1901,  and  adhered  to  by  Justices 
Henshaw  and  McFarland: — 
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HBNSHAW,  J. — ^This  action  was  to  quiet  title  to  a  strix> 
of  land  in  the  county  of  Merced.  The  strip  of  land  in  dis- 
pute was  the  west  thirteen  and  a  half  chains  of  sections  30  and 
31  in  a  certain  township.  The  land  was  swamp  and  over- 
flowed land,  and  title  thereto  was  vested  in  the  state  under  the 
Swamp  Land  Act.  PlaintiflP  claimed  title  under  a  patent 
issued  to  him  by  the  state  in  December,  1873,  while  defend- 
ant's claim  is  based  upon  a  certijScate  of  purchase  dated  iu 
1887.  Plaintiff's  patent  was  for  1878  acres,  described  by 
courses  and  distances.  After  carrying  the  boundary  to  a  cer- 
tain point,  the  next  and  disputed  course  and  call  is  **  thence 
west  6.50  chains  to  the  Orestimba  Rancho,  thence,"  etc.  As 
shown  by  the  township  plat  this  easterly  line  of  the  Orestimba 
Rancho,  is  coincident  with  the  westerly  township  line,  and  in 
order  to  reiich  that  line  the  course  should  be  twenty  chains 
instead  of  six  and  a  half  chains.  Defendant  contends  that 
the  distance  and  course  of  six  and  a  half  chains  so  named  in 
the  patent  must  control  the  call  to  the  Orestimba  Rancho  line, 
and  that  there  is  thus  excluded  from  the  patent  the  strip  of 
land  thirteen  and  a  half  chains  in  width,  ownership  of  which 
is  claimed  by  both  parties  hereto.  The  court,  under  objection 
and  exception  of  plaintiff,  admitted  certain  evidence  offered 
by  defendant  in  support  of  his  contention.  This  evidence 
consisted  of  former  applications  by  other  parties,  with  the  sur- 
veys attached  thereto,  and  the  application  made  by  the  plain- 
tiff to  the  surveyor-general,  on  which  defendant  insists  that 
plaintiff's  patent  was  issued.  The  field-notes  of  the  survey 
were  admitted  with  the  application.  The  evidence  shows  that 
the  approved  official  survey  of  the  Orestimba  Rancho,  upoa 
which  patent  was  issued,  was  made  in  1861.  The  west  bound- 
ary of  the  township  plat  is  shown  by  the  plat  itself  to  be  coin- 
cident with  the  easterly  boundary  of  the  Orestimba  Rancho 
(so  far  as  affects  the  land  here  in  question).  This  west 
boundary  was  surveyed  by  the  United  States  in  1859,  and  the 
map  of  the  township  was  approved  on  July  26,  1870.  The 
patent  to  plaintiff  was  issued  December  5,  1873,  after  these 
approved  official  surveys  of  the  Orestimba  Rancho  and  the 
westerly  line  of  the  township.  The  patent  to  plaintiff,  then, 
is  to  be  construed  with  such  light  as  may  be  thrown  upon  it 
by  these  earlier  approved  surveys. 
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other  hand  can  it  be  limited,  by  showing  that  the  decree  com- 
prised a  greater  or  less  area  than  the  survey.  Nor  can  the 
daimant  .  .  .  make  out  title  to  lands  not  conveyed  by  the 
patent,  by  the  production  of  the  proceedings  which  cubni- 
nated  in  the  patent.  The  patent,  while  it  remains  in  force, 
conclusively  determines  what  lands  the  claimant  was  entitled 
to  under  his  claim  and  the  decree  of  confirmation.  The 
claimant  can  neither  reform  the  patent  nor  show  that  it  is 
in  any  respect  incorrect."  In  Brewster  v.  Houston,  58  Cal, 
345,  the  contention  was  the  exact  opposite  of  the  one  in  the 
case  at  bar.  Plaintiff  deraigned  title  under  a  state  patent, 
which  described  the  land  as  survey  No.  433.  The  court, 
against  defendant's  objection,  admitted  evidence  that  survey 
No.  433  was  a  resurvey  of  survey  No.  126,  and  so  admitted 
survey  No.  126.  In  that  survey  the  first  call  read,  ''running 
thence  east  38.35  chains  to  Old  River."  If  the  latter  words 
were  to  be  read  as  part  of  the  description,  the  plaintiff  was 
entitled  to  recover,  but  otherwise  not;  and  plaintiff's  daiio 
there  was,  that  the  italicized  words  had  been  omitted  from  the 
patent  by  mistake,  just  as  in  this  case  it  is  insisted  that  the 
call  ''to  the  Orestimba  fiancho"  was  inserted  by  mistake. 
This  court  confirming  a  judgment  of  nonsuit  said:  "If  a 
mistake  was  made  in  failing  to  insert  a  description  in  the 
patent,  we  cannot  see  how  it  can  be  corrected  in  this  action.  * ' 
So  here  we  say  that  if  a  mistake  was  made  by  inserting  an 
erroneous  call  in  the  patent,  we  fail  to  see  how  it  can  be 
corrected  upon  this  collateral  attack. 

Therefore,  without  regard  to  the  suffidency  of  the  admitted 
evidence  to  prove  what  it  is  contended  by  respondent  that  vc 
did  prove,  we  hold  that  its  admission  was  erroneous,  and  the 
judgment  appealed  from  is  reversed  and  the  cause  remanded. 
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[Sac.   No.   971.    Department   Two. — ^December   29,  1903.] 

WILLIAM  J.  ABKLE,  Appellant,  v.  BSTELLE  P.  ARKLE 
BEEDIE  et  al.,  Respondents. 

Trust — Propertt  Distributed  under  Wife's  Will — Purchase  with 
Community  Funds — Girr  to  Wipe — Support  o»  Findings.— In  an 
action  by  a  hnsband  to  enforce  a  trust  in  property  distributed  to  a 
daughter  under  the  wife's  will,  on  the  ground  that  it  was  common 
property,  findings  supported  by  sufScient  evidence  that  the  property 
was  paid  for  with  community  funds,  with  the  wife's  knowledge  and 
consent,  for  the  express  purpose  on  the  husband's  part  of  making 
the  property  a  gift  to  her,  and  that  he  directed  the  deed  thereof 
to  be  made  to  her  alone,  as  her  separate  property,  which  was  done, 
and  that  from  the  date  of  the  purchase  until  her  death  they  both 
treated  it  as  her  separate  property,  establish  the  case  against  the 
husband  and  for  the  daughter. 

Id. — ^Declaration  of  Homestead  bt  Husband. — The  property  being  the 
separate  property  of  the  wife,  the  attempt  of  the  husband  to  declare 
it  as  a  homestead  without  her  consent  was  yoid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Q.  Lamberson,  and  Cole  &  Cole,  for  Appellant 

The  presumption  that  the  property  was  community  prop 
erty,  from  being  paid  for  with  community  funds,  cannot  be 
overcome  by  a  mere  preponderance  of  evidence,  but  only  by 
evidence  beyond  reasonable  doubt  {In  re  Buckley^  69  Cal. 
1;  Meyer  v.  Kinzer,  12  Cal.  248 ;»  Pixley  v.  Huggins,  15  Cal. 
128 ;  Ramsddl  v.  Fuller,  28  Cal.  38  f  Schuyler  v.  Broughion, 
70  Cal.  282;  Tolman  v.  Smiih,  85  Cal.  282;  Jordan  v.  Fay, 
98  Cal.  264;  Gwynn  v.  Dierrssen,  101  Cal.  563;  Lewis  v. 
Bums,  122  Cal.  358.) 

E.  0.  Larkins,  and  William  W.  Cross,  for  Respondents. 

The  consent  of  the  husband  that  the  conveyance  shoidd  be 
made  to  the  wife  as  her  separate  property,  operated  as  a  gift, 
and  made  it  her  separate  property.     {Eiggins  v.  Higgins,  46 
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Cal.  263;  Heney  v.  Pesoli,  109  Cal.  60;  Read  v.  Rahm,  65 
Cal.  344.)  Appellant  waa  concluded  by  the  decree  of  dis- 
tribution of  the  wife's  separate  estate  under  her  will 
(Cunha  v.  Hughes,  122  Cal.  lll;i  WiUiams  v.  Marx,  124  Cal. 
24;  McKenzie  v.  Bndd,  125  Cal.  602;  Seymour  v.  McAvoy,  121 
Cal.  444;  Civ.  Code,  sees.  1666, 1908;  Matter  of  Trust  of  Tres- 
cony,  119  Cal.  570;  Good  v.  Montgomery,  119  Cal.  558;'  Crew 
V.  Pratt,  119  Cal.  149;  Jewell  v.  Pierce,  120  Cal.  82.) 

LOBIOAN,  J. — ^Plaintiff  and  Anna  L.  ArUe,  deceased,  were 
husband  and  wife,  the  defendant  Estelle  F.  Beedie,  being 
their  daughter.  The  deed  to  the  property  in  controversy  here, 
consisting  of  a  house  and  lot  in  Visalia,  was  taken  in  the  name 
of  the  wife  on  AprU  7,  1885,  and  on  October  27,  1889,  the 
husband,  without  the  consent  of  his  wife,  made  and  recorded 
a  declaration  of  homestead  thereon.  In  1896  said  Anna  L. 
Arkle  died  testate,  and  by  her  will  devised  the  premises  to 
the  defendant,  Estelle  F.  Beedie,  making  her  also  executrix 
of  said  will.  After  due  proceedings  said  property  was,  on 
January  8,  1897,  distributed  to  said  defendant. 

This  action  was  brought  in  1900  by  plaintiff  to  obtain  a 
decree  that  the  legal  title  to  the  premises  was  held  by  said 
defendant  under  said  decree  of  distribution  in  trust  for  him, 
and  to  require  a  conveyance  from  her. 

The  principal  question  involved  in  the  case  is  whether  the 
property  in  controversy  was  the  separate  property  of  Anna  L. 
Arkle,  deceased,  or  was  it  community  property  t 

The  court  found  that  while  the  purchase  price  of  the  prop- 
erty was  paid  by  the  plaintiff  from  community  funds,  still  it 
was  done  with  the  knowledge  and  consent  of  his  wife,  and 
with  the  intent  and  for  the  express  purpose  on  plaintiff's 
part  of  making  a  gift  of  it  to  her;  that  he  directed  the  agent 
of  the  parties  of  whom  it  was  purchased  to  have  the  convey- 
ance drawn  to  her  alone,  for  the  purpose  of  vesting  title  to  it 
in  her,  as  her  separate  property,  and  that  she  and  plaintiff, 
from  the  date  of  the  purchase  until  her  death,  treated  it  as  her 
separate  property. 

Appellant  attacks  this  finding,  and  insists  that  the  evidence 
does  not  justify  it. 


1 68  Am.  Bt  Bep.  ST.  tQS  Am.  8L  Bep.  1481 


Dec.  1903.]  Arklb  v.  Beedib.  461 

The  only  evidence  of  what  transpired  at  the  time  when  the 
purchase  of  the  property  was  actually  made  and  the  deed 
executed  was,  that  of  plaintiff  and  one  D.  K.  Zumwalt,  who 
negotiated  the  sale.  Their  testimony  on  all  essential  points 
IB  radically  in  conflict.  The  plaintiff  testified  that  he  spoke 
to  his  wife  about  purchasing  the  property,  and  they  put  in  a 
bid  for  it  with  Mr.  Zumwalt,  the  agent ;  that  he  did  not  remem- 
ber what  conversation  he  had  with  the  latter  about  drawing 
the  conveyance,  but  ** might  have  said  to  him  that  'I  wanted 
that  property  for  her  as  a  home,  or  something  of  that  kind,'  " 
but  that  in  fact  he  objected  to  her  taking  the  deed  in  her 
name,  and  consented  only  because  she  wished  it,  and  promised 
him  that  he  should  have  the  control  over  it. 

The  witness  Zumwalt  testified  that  Mrs.  Arkle  signed  a  bid 
for  the  property,  paid  the  money,  and  that  plaintiff  instructed 
him  to  have  it  conveyed  to  her  as  her  separate  property,  and 
it  was  so  conveyed. 

If  this  was  the  only  evidence  in  the  case,  yet,  as  it  is  con- 
flicting, that  fact  precludes  us  from  reviewing  the  finding 
based  upon  it.  But,  while  it  is  all  the  evidence  relating  to 
what  transpired  at  the  time  the  purchase  was  actually  made, 
there  is  additional  evidence  in  the  record  which  throws  light 
upon  the  transaction  and  supports  the  claim  that  plaintiff 
intended  to,  and  did,  have  the  conveyance  of  the  premises 
made  to  his  wife  as  her  separate  property.  His  conduct  and 
declarations  at  the  times  when  the  subject  of  ownership  of 
the  property  arose  confirm  this  view.  It  was  shown  that  he 
repeatedly  stated  that  the  property  belonged  to  his  wife; 
he  knew  she  claimed  it  as  her  own,  and  received  the  rents 
thereof;  that  when  endeavoring  to  obtain  a  loan  he  asserted 
he  had  no  interest  in  it,  and  that  it  belonged  entirely  to  her; 
and  he  placed  the  homestead  on  it  because  she  threatened  to 
give  a  portion  of  the  lot  to  her  parents,  and  he  thereby  in- 
tended to  hamper  her  in  making  such  transfer;  he  knew  prior 
to  her  death  that  his  wife  had  made  a  will  disposing  of  it  in 
favor  of  their  daughter,  and  during  the  settlement  of  the 
estate  told  the  attorney  who  had  the  matter  in  charge  that  he 
waived  any  homestead  claim  and  wanted  the  property  to  go 
to  defendant,  and  he  knew  it  was  distributed  accordingly. 
These  are  about  all  the  pertinent  facts  of  the  case,  and,  with- 
out oommenting  on  them,  because  they  speak  for  themselves, 
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we  are  satisfied  the  court  was  warranted  in  finding  from  them 
that  the  conveyance  of  the  property  was  intended  as  a  gift  to 
the  wife,  and  operated  to  vest  it  in  her  as  her  separate  prop- 
erty. {Eiggins  v.  Higgins,  46  Cal.  261 ;  Heney  v.  Pesoli,  109 
Cal.  60.) 

It  being  her  separate  property,  the  attempt  of  the  hnsband 
to  declare  it  a  homestead,  without  her  consent,  was  void  (Civ. 
Code,  sec.  1239),  and  by  the  will  and  under  the  decree  of 
distribution  in  the  estate  of  Anna  L.  Arkle,  deceased,  the  title 
to  the  premises  passed  to  the  defendant. 

There  is  no  other  point  in  the  case  which  merits  attention, 
and  the  order  denying  plaintiff's  motion  for  a  new  trial  is 
affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  ooneorred* 


[8.  F.  No.  8845.    Department  Two.— -December  29,  1903.) 

P.  R.  BENSON  et  al.,  Respondents,  v.  W.  L.  BUNTINQ, 

Appellant, 

Balb  ttndeb  Fobbclosubx— Action  to  Bedxbm — Exfolltiov  or  Stat- 
UTOKT  Period — Law  or  Case — Psoor  of  Sutticibnt  CJomplaint. — 
In  an  action  to  redeem  from  a  f oredocure  sale,  after  the  time  for 
statutory  redemption  had  expired,  before  the  ofFer  to  redeem  had 
been  made,  where  the  complaint  was  adjudged  sufBdent  upon  a 
former  appeal,  the  right  of  the  plaintiffs  to  redeem,  upon  proof  of 
the  material  averments  of  the  complaint^  is  the  settled  law  of  the 
case. 

Id. — OrnEs  to  Bedbbm — ^Denial  or  Bioht — ^Findings — Omission  to 
Find  Ovfsr. — ^Where  the  complaint  alleged  an  offer  to  redeem  at 
a  certain  time,  and  also  alleged  that  the  defendant  procured  a  deed 
at  the  commissioner's  sale  under  foreclosure,  and  ever  since  has 
claimed  to  be  the  owner  of  the  premises,  free  from  anj  right  of  re- 
demption in  the  plaintiffs,  where  the  offer  was  put  in  issue,  but  the 
latter  averment  was  admitted  and  found  to  be  true,  it  was  unneces- 
sary for  the  court  to  find  in  addition  that  plaintiffs  had  performed 
the  vain  act  of  offering  to  do  what  the  defendant  denied  them  the 
zight  to  do. 
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Id. — Claim  vob  Taxes — Onrsir  or  Bzntal  Yalus. — It  mm  proper  for 
the  eourt  in  fbdng  the  amoxiiit  to  be  paid  for  redemption  by  th« 
plaint. if 8  to  allow  an  offset  of  the  rental  Talue  of  the  premises 
while  in  defendant's  possession. 

Id. — Improvements  Made  Atteb  Suit  to  Bedeem. — ^The  defendant  was 
properly  refused  the  value  of  improvements  made  after  the  suit 
was  commenced  to  redeem  the  property,  and  after  defendant  knew 
that  the  plaintiffs  denied  his  ownership  or  right  to  the  premises, 
and  knew  that  he  got  into  possession  against  the  consent  of,  and  in 
hostility  to,  the  claims  of  the  plaintiffs  for  redemption. 

Id. — ^Invald)  Street  Assessment. — The  defendant  was  properly  dis- 
allowed the  amount  of  an  invalid  street  assessment  against  th« 
land,  which  the  court  foimd  to  be  void,  as  being  an  assessment 
against  too  much  land. 

Id. — Interest  Allowed  vor  Redemption. — ^Where  the  court  allowed 
the  statutory  rate  of  two  per  cent  i>er  month  during  the  six-months 
statutory  period  for  redemption,  and  thereafter  the  legal  rate  of 
seven  per  cent  per  annum,  the  defendant  cannot  claim  that  two  per 
cent  per  month  should  be  allowed  until  the  time  of  actual  redemp- 
tion, and  has  no  just  reason  to  complain  as  to  the  amount  of  inter- 
est allowed  after  his  repudiation  of  the  right  of  plaintiffs  to  re- 
deem. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    J.  M.  Seawell,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court,  ren- 
dered upon  the  former  appeal,  in  127  Cal.  532.  Further 
facts  are  stated  in  the  opinion  of  the  court  upon  the  present 
appeal. 

Edward  C.  Harrison,  for  Appellant 

Ben  B.  Haskell,  and  William  B.  Sharp,  for  Respondents. 

McFABLAND,  J. — This  is  an  action  to  redeem  certain  real 
property  from  a  sale  made  to  defendant  on  the  foreclosure  of 
a  mortgage.  Judgment  went  for  plaintifiBs,  and  defendant 
appeals  from  the  judgment  and  from  an  order  denying  hia 
motion  for  a  new  trial. 

The  case  was  here  once  before,  and  is  reported  in  Benson 
V.  Bunting,  127  Cal.  532  ;^  and  as  the  nature  of  the  action  is 
quite  fully  stated  in  the  opinion  rendered  on  the  former  ap- 
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peal,  there  is  no  necessity  for  a  general  statement  of  it  here. 
That  appeal  was  from  a  judgment  in  favor  of  defendant  fol- 
lowing the  sustaining  of  a  demurrer  to  the  complaint,  and  the 
judgment  was  reversed — ^the  court  holding  that  the  complaint 
was  sufficient.  It  was  there  decided  that,  on  account  of  cer- 
tain alleged  acts  and  conduct  of  the  parties,  the  plaintifTs 
were  entitled  to  redeem,  notwithstanding  the  fact  that  tho 
statutory  period  of  redemption  had  expired  before  the  offer 
to  redeem  had  been  made;  and,  therefore,  their  right  to  re- 
deem xLpon  proof  of  the  material  averments  of  the  complaint 
is  the  settled  law  of  the  case,  and  need  not  be  here  discussed 

After  the  remittitur  went  down  the  case  was  tried  by  the 
court  without  a  jury,  and  certain  findings  were  made.  Some 
of  the  material  findings  are  attacked  as  not  supported  by  the 
evidence;  but  as  to  those  points  it  is  enough  to  say  that  in 
our  opinion  there  was  sufficient  evidence  to  warrant  each  yt 
the  findings  attacked. 

It  is  contended,  also,  that  the  findings  do  not  support  the 
judgment,  but  this  contention  is  not  maintainable.  There  is 
only  one  point  on  this  branch  of  the  case  which  we  deem 
necessary  to  specially  notice.  It  is  averred  in  the  complaint 
that  the  plaintiffs  offered  to  redeem  within  a  certain  time, 
and  the  averment  is  denied  in  the  answer;  and  it  is  contendetl 
that  the  findings  are  deficient  because  there  is  no  specific 
finding  that  they  did  so  offer  to  redeem.  We  think,  however, 
that  while  the  finding  might  have  been  more  specific,  the  sub- 
ject is  sufficiently  covered  by  another  finding.  It  is  averrel 
in  the  complaint  that  on  February  1,  1898,  appellant  pro- 
cured a  deed  from  the  commissioner  appointed  to  sell  th9 
property,  and  that  appellant  ''now  claims  under  said  deed, 
and  ever  since  the  making  thereof  has  claimed,  to  be  the 
owner  in  fee  of  said  premises  free  from  any  right  of  redemp 
Hon  in  the  plaintiffs,  Margaret  Reese,  Mary  B.  Dover,  and 
Lizzie  V.  Reese,  or  either  of  them."  This  averment  was  not 
denied,  and  the  court  expressly  finds  it  to  be  true.  It  having 
been  thus  averred,  admitted,  and  found,  it  was  unnecessary 
for  the  court  to  find,  in  addition,  that  respondents  had  per- 
formed the  vain  act  of  offering  to  do  what  appellant  denied 
them  the  right  to  do. 

In  determining  the  amount  which  respondents  should  pay 
in  order  to  effect  the  redemption^  the  court  made  certain  find- 
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ingB  and  rulings  to  which  appellant  excepts.  The  court  al- 
loMed  respondents  to  set  up  a^^ainst  taxes,  etc.,  paid  by 
appellant,  the  rental  value  of  the  premises  while  in  possession 
of  defendant,  at  twenty  dollars  per  month,  and  this  allowancd 
is  attacked;  but  we  think  the  evidence  fully  warranted  the 
court  in  fixing  that  amount. 

Appellant  contends  that  he  should  have  been  allowed  for 
some  improvements  which  he  put  on  the  premises;  but  the 
alleged  improvements  were  not  made  until  after  this  present 
action  had  been  commenced  and  appellant  had  been  informed 
that  respondents  denied  his  ownership  of  or  right  to  the 
premises,  and  under  these  circumstances,  if  he  chose  to  make 
improvements,  he  did  it  at  his  own  periL  The  principle  an- 
nounced in  Malone  v.  Roy,  107  Gal.  518,  and  Mahoney  v.  Bost- 
wick,  96  Cal.  53/  clearly  applies  here.  Appellant  kaew  that 
he  got  into  possession  against  the  consent,  and  in  hostility  to, 
the  claims  of  respondents,  and  he  was  not  entitled  to  recover 
from  the  latter  the  value  of  tho  improvements  placed  upon 
the  land  under  an  assertion  of  title  hostile  to  them;  and  the 
finding  of  the  court  which  shows  that  the  date  of  the  allegetl 
improvements  was  subsequent  to  the  commencement  of  the 
action  was  a  sufficient  finding  on  the  subject. 

Appellant  contends  that  he  should  have  been  allowed  the 
amount  of  an  alleged  street  assessment  against  the  land, 
which  alleged  assessment  the  court  found  to  be  void.  We 
do  not  see  that  the  court  erred  in  so  holding;  the  assessment 
was  against  too  much  land,  and  therefore  void  (Ryan  v.  Alts- 
chid,  103  Cal.  177),  and  it  is  unnecessary  to  consider  respond- 
ents' centention  as  to  the  insufficiency  of  the  engineer's  certifi- 
cate. 

Appellant  contends  that  the  court  erred  in  fixing  the 
amount  of  interest  which  respondents  must  pay  in  order  to 
redeem,  and  that  more  interest  should  have  been  required. 
The  court  allowed  two  per  cent  per  month  interest  during  the 
six-months  statutory  period  of  redemption,  and  thereafter  the 
legal  rate  of  interest  of  seven  per  cent  per  annum.  The  con- 
tention of  appellant  is,  that  two  per  cent  per  month  should 
have  been  allowed  until  the  time  of  actual  redemption  under 
the  judgment;  but  this  contention  is  not  maintainable.  Ap- 
pellant having  denied  the  right  of  redemption  and  preventC'i 
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the  exercise  of  it,  cannot  recover  the  extraordinary  interest 
which  respondents  would  have  avoided  if  th^  conld  have 
exercised  their  right  of  redemption.  Indeed,  respondents 
argue  with  great  force  that  they  shoxdd  not  have  been  re- 
quired to  pay  the  seven  per  cent  per  annum  interest,  or  any 
interest  at  all,  during  the  long  period  after  the  repudiation 
of  their  right  to  redeem;  but  respondents  are  not  appealing, 
and  we  cannot  consider  any  alleged  error  against  them.  How- 
ever, the  appellant,  if  the  case  was  rightly  decided  against 
him  in  other  respects,  has  no  just  reason  to  complain  as  to 
the  amount  of  interest  allowed  him. 

There  are  no  other  points  calling  for  special  notice.  We 
think  that  the  judgment  is  right,  and  that,  under  all  the 
circumstances  of  the  case,  as  was  said  by  the  court  on  the 
former  appeal,  ''no  injustice  would  be  done  defendant  in 
permitting  the  plaintiff  now  to  redeem." 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  No.  8289.    Department  Two.— December  29,  1903.] 

J.  H.  BRUSH,  Respondent,  v.  J.  H.  SMITH  et  al.,  Appel- 

lants. 

JUDOMTNT     0»    JtrSTIOE'S     COUBT — OOLLATEBAL     ATTACK — ^INSUTFICIKNT 

CJoMPLAiNT — Jurisdiction — Remedy  by  Appeal. — The  judgment 
rendered  in  a  juBtiee'e  court,  which  had  jurisdiction  of  the  subject- 
matter  of  the  action  and  of  the  person  of  the  defendant,  cannot 
be  collaterallj  attacked  as  void  merely  because  the  complaint  was 
insufficient  to  constitute  a  cause  of  action.  The  sufficiency  of  the 
complaint  is  not  a  conclusive  test  of  the  jurisdiction  of  the  jus- 
tice's court.  It  had  jurisdiction  to  determine  that  question,  and 
to  determine  it  wrong  as  weU  as  right,  and  if  it  committed  error, 
and  the  complaint  was  fatally  defectiye,  the  only  remedy  was  fay 
appeal. 

I&. — ^Validity  o»  Execution — ^Amendability— Replevin  of  Pbopebty 
Seized— Notice  to  Shebiff. — In  an  action  to  recover  the  posses- 
tion  of  property  seized  by  the  sheriff  upon  execution,  where  the 
plaintiff  in  such  action  merely  notified  the  sheriff  that  the 


Dec.  1903.]  Bbdbh  v.  Smith.  46T 

tion  wu  issued  upon  a  Toid  judgment,  an  objection  to  the  validity 
of  the  execution  merelj  because  it  recited  that  the  judgment  was 
reeoTcred  "in  Justice  John  Brown's  court,"  of  a  certain  township 
and  county,  instead  of  "the  justice's  court''  of  such  township,  is 
merelj  technical,  and  not  tenable.  The  writ  was  amendable  in  that 
respect,  and  will  be  accorded  the  same  effect  as  to  acts  done  under 
it  as  if  it  had  been  amended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  denying  a  new  trial 
S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  W.  Miller,  J.  A.  Barham,  and  B.  C.  Barham,  for  Ap- 
pellants. 

The  judgment  of  the  justice  was  good  on  collateral  at- 
tack, whether  the  complaint  stated  a  cause  of  action  or  not. 
(Van  Fleet  on  Collateral  Attack,  sec.  71 ;  In  re  James,  99  Cal. 
876,-^  Dryden  v.  Parrote,  61  Neb.  339;  Taylor  v.  Coats,  32 
Neb.  30;*  North  Pacific  Cycle  Co.  v.  Thomas,  26  Or.  381;' 
Berry  v.  King,  15  Or.  165;  Keybers  v.  McComber,  67  Cal. 
396-399;  Frankfurth  v.  Anderson,  61  Wis.  107;  Head  v. 
Daniels,  38  Kan.  1;  Burke  v.  Interstate  8.  and  L,  Assn.,  25 
Mont.  315;*  Winningham  v.  Trueblood,  149  Mo.  592;  Bitzen 
V.  Merck,  23  Ky.  Law  Rep.  670.)  The  execution  was  suffi- 
cient to  protect  the  officer  in  executing  it.  (Erskine  v. 
Hohnbach,  14  Wall.  616;  Norcross  v.  Nunan,  61  Cal.  642; 
Dusy  V.  Helm,  59  CaL  108 ;  Holdredge  v.  McCombs,  8  Kan. 
App.  663.) 

R.  F.  Crawford,  and  Thomas  Rutledge,  for  Respondent 

The  complaint  in  the  justice's  court  was  fatally  defective, 
and  did  not  authorize  any  judgment,  and  rendered  the  judg- 
ment void.  There  was  nothing  to  adjudicate.  (Barron  v. 
Fiink,  30  Cal.  486-489;  1  Black  on  Judgments,  sees.  184, 
242.)  The  execution  was  issued  upon  void  judgment,  and 
out  of  the  wrong  court,  and  was  not  regular  on  its  face,  and 
therefore  could  not  protect  the  officer.  (Herman  on  Exe- 
cutions, sec.  65,  p.  52.) 
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COOPER,  C— This  action  waa  brought  to  recover  the 
pofisession  of  certain  cattle  described  in  the  complaint,  or 
the  value  thereof  in  case  a  delivery  cannot  be  had.  The  case 
was  tried  before  the  court  and  findings  filed,  upon  which 
judgment  was  ordered  and  entered  for  plaintiff.  Defend- 
ants prosecute  this  appeal  from  the  judgment  and  an  order 
denying  their  motion  for  a  new  trial.  The  facts  are  as  fol- 
lows: In  September,  1899,  defendant  Eang  commenced  an 
action  against  the  plaintiff  in  the  justice  court  of  Santa  Boss 
Township  to  recover  the  sum  of  $299.99,  besides  interest 
The  complaint  in  said  case,  after  being  properly  entitled, 
alleged:  ''That  on  or  about  the  nineteenth  day  of  Septem- 
ber, 1899,  at  Santa  Bosa,  California,  the  above-named  de 
fendant  had  and  received  of  this  plaintiff,  to  the  use  and 
benefit  of  the  defendant  the  sum  of  $299.99  gold  coin  of  the 
United  States.  That  the  defendant  has  not  paid  the  same 
Dor  any  part  thereof.  That  said  sum  of  $299.99  is  due  and 
remains  wholly  unpaid."  Judgment  was  prayed  for  for 
said  sum  with  interest. 

A  summons  was  duly  issued  by  the  said  justice,  and  per- 
sonally served  upon  the  plaintiff  (who  was  defendant  in 
said  action). 

He  made  default,  and  thereupon  judgment  was  duly  en- 
tered against  him  for  the  amount  claimed  in  the  complaint. 
He  then  moved  in  said  justice  court  to  set  aside  the  default 
judgment,  and  his  motion  was  denied.  He  afterwards  ap- 
pealed from  the  said  judgment  to  the  superior  court  of 
SoDoma  County,  and  the  judgment  rendered  in  the  justice 
court  was  affirmed  and  became  final.  An  abstract  of  the 
justice  judgment  was  filed  in  the  office  of  the  county  clerk 
of  Sonoma  County,  and  said  judgment  duly  docketed  there- 
in. Plaintiff  did  not  pay  the  judgment  so  docketed  against 
him,  and,  at  the  request  of  defendant  King,  an  execution 
was  issued  in  January,  1901,  and  delivered  to  defendant 
Smith  as  sheriff  of  Mendocino  County,  with  directions  to 
levy  upon  the  cattle  described  in  the  complaint  in  this  case. 
The  cattle  belonged  to  plaintiff  (defendant  against  whom  the 
execution  issued),  and  defeodant  Smith  in  his  official  ca- 
pacity levied  the  said  execution  upon  said  cattle  and  sold 
them  to  satisfy  the  said  judgment  held  by  defendant  King 
against  plaintiff.     The  taking  was  by  virtue  of  the  said  exe- 
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cutioD,  and  not  otherwise.  The  main  contention  of  plaintiff, 
upon  which  the  court  below  decided  in  his  favor,  is,  that  the 
judgment  rendered  in  the  justice  court  is  void  for  the  reason 
that  th«  complaint  therein  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  complaint  therein  is 
claimed  to  be  defective  for  the  reason  that  the  money  is 
alleged  to  have  been  paid  and  received  ''to  the  use  and  bene- 
fit of  the  defendant"  instead  of  plaintiff.  If  this  were  not 
clearly  a  clerical  error,  as  the  context  of  the  complaint  shows 
it  to  be,  it  would  not  avail  the  plaintiff  herein.  This  is  a  col- 
lateral attack  on  the  judgment  in  the  justice  court,  and  it 
is  too  well  settled  to  need  citation  of  authorities  that  a  judg- 
ment cannot  be  collaterally  attacked  unless  it  is  void.  Of 
course,  if  it  is  void,  it  is  in  legal  effect  no  judgment,  and 
in  such  case  an  execution  upon  it  would  not  vitalize  it,  and 
would  be  but  waste  paper.  Such  an  execution  would  not 
protect  defendant  Smith  if  he  had  notice  that  the  judgment 
was  void,  nor  would  it  protect  any  one  aiding  and  assisting 
him.  A  judgment  is  not  void  if  the  court  has  jurisdiction 
and  power  to  grant  the  relief  contained  in  the  judgment. 
In  this  case  it  appears  that  the  amount  claimed  in  the  justice 
court  was  less  than  three  hundred  dollars  exclusive  of  inter- 
est, and  the  justice  court  therefore  had  jurisdiction  of  the 
subject-matter  and  power  to  enter  judgment  in  such  case. 
The  summons  was  personally  served  upon  the  defendant  in 
said  action  in  the  justice  court,  and  the  court  thereafter  had 
jurisdiction  of  his  person.  In  fact,  it  is  not  seriously  claimed 
that  the  justice  court  did  not  have  jurisdiction  of  the  subject- 
matter  and  of  the  defendant  against  whom  the  judgment  was 
entered,  but  it  is  claimed  that  the  complaint  was  wholly 
insufficient. 

Whether  the  complaint  states  a  cause  of  action  or  not  was 
for  the  court  of  original  jurisdiction  to  determine,  and  it  was 
within  the  province  of  such  court  to  allow  the  pleading  to  be 
amended.  If  the  court  below  should  hold  a  complaint  suffi- 
cient, when  as  a  matter  of  law  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  such  ruling  would  be 
erroneous,  but  nevertheless  the  court  had  jurisdiction.  It 
had  jurisdiction  to  determine  the  question  and  to  determine  it 
wrong  as  well  as  right.  If  it  committed  error,  the  reme»ly 
was  by  appeal.    In  this  case  the  plaintiff  did  not  appear  in 


4V0  Brush  v.  Smith.  [141  CaL 

the  justice  court,  although  notified  by  the  summons  and  com- 
plaint that  if  he  did  not  do  so,  judgment  would  be  taken 
against  him  for  $299.99  and  interest.  If  the  complaint  was 
fatally  defective,  he  had  his  remedy  by  appeal.  He  did 
appeal,  and  the  judgment  of  the  justice  court  was  affirmed  by 
the  superior  court. 

The  sufficiency  of  the  complaint  is  not  a  conclusive  test 
of  the  jurisdiction  of  the  justice  court.  {Crane  v.  Cum- 
mings,  137  Cal.  202;  In  re  James,  99  Cal.  376;^  Dryden  v. 
Parrote,  61  Neb.  339;  North  Pacific  Cyde  Co.  v.  Thomas, 
26  Or.  381.^)  In  the  latter  case  the  correct  rule  is  stated 
by  Bean,  C.  J.:  '*If  the  object  of  a  plaintiff  can  be  ascer- 
tained from  the  allegations  of  his  complaint,  and  the 
court  has  power  to  grant  the  relief  demanded,  and  juris- 
diction of  the  parties,  the  judgment  is  not  vulnerable  to  a 
collateral  attack,  although  the  complaint  may  in  fact  be  bad 
in  substance." 

The  plaintiff  now  claims  that  the  writ  of  execution  was 
irregular  and  defective  on  its  face,  for  the  reason  that  it  re- 
cites that  judgment  was  recovered  *Mn  Justice  John  Brown's 
court  of  Santa  Rosa  Township,  county  of  Sonoma,"  instead 
of  reciting  that  it  was  recovered  in  the  justice's  court  of 
Santa  Rosa  Township.  If  plaintiff  could  now  raise  such 
question  when  he  failed  to  notify  the  sheriff  of  any  such 
alleged  defect,  but  notified  him  that  the  execution  was  issued 
upon  a  void  judgment,  we  deem  the  objection  too  techi^ical 
to  merit  discussion.  The  writ  was  certainly  amendable  in  the 
respect  pointed  out,  and  in  such  case  it  will  be  accorded  the 
same  effect  with  reference  to  acts  done  in  execution  of  /t  as 
if  it  had  been  amended.  {Brann  v.  Blum,  138  Cal.  644; 
O'Donnell  v.  Merguire,  131  Cal.  527.>) 

It  follows  that  the  judgment  and  order  should  be  reversed. 

Haynes,  C,  and  Smith,  C,  concurred. 

For  the  reason  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

McParland,  J.,  Lorigan,  J.,  Henshaw,  J 

tt7  Aii^^St.  Bep.  60.  t82  Am.  St.  £ep.  389L 
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[8ae.  No.  1022.    Department  Two.— Deeember  29,  1903.] 

JOHN    MUBPHT,  Respondent,  v.  J.  H.    MURPHY    and 
MARY  MURPHY,  Appellants. 

OROSS-COMPLAn^T— Failure  to  Answss—Adicission  op  Facts — Ap- 
propriate Belibp. — ^Facts  alleged  in  a  eross-eomplaint  are  admitted 
bj  a  failure  of  the  plaintiff  to  answer,  and  no  proof  thereof  is  re- 
quired. Where  the  court  found  that  the  plaintiff  was  in  default, 
and  he  was  denied  the  right  to  introduce  anj  proof,  or  offer  anj 
evidence  contradicting  the  allegations  of  the  cross-complaint,  if  it 
was  the  intention  of  the  court  to  denj  plaintiff  the  privilege  of  an- 
swering, it  should  have  taken  the  allegations  of  the  cross-complaint 
as  true,  and  should  have  granted  such  relief  upon  the  fticts  ad- 
mitted as  would  be  appropriate. 

Id. — ^AcnoN  to  Oompbl  Bboonvetancb— Proop  as  to  Amount  Paid.— 
Where  one  object  of  the  cross-complaint  was  to  compel  a  recon 
veyanee  of  the  land  in  controversy,  and  it  does  not  appear  there 
from  what  amount  of  interest  was  paid  by  plaintiff  to  a  bank  on  de- 
fendants'  account,  proof  of  that  amount  was  necessary  to  entitle 
plaintiff  to  a  reconveyance,  though  he  would  be  entitled  to  other 
appropriate  relief  upon  the  admitted  allegations. 

Id. — Inconsistent  Action  op  Oouet. — Where  the  court,  after  finding 
plaintiff  in  default,  and  refusing  to  permit  him  to  controvert  the 
cross-complaint,  required  the  defendants  to  prove  all  of  its  material 
allegations,  and  permitted  the  plaintiff,  as  amiciu  curiae,  to  cross- 
examine  the  witnesses,  and  introduce  on  the  cross-examination  let- 
ters as  controverting  the  aUegations  of  the  cross-complaiut,  it  in 
effect  opened  up  the  default  and  nullified  the  previous  ruliog;  and 
if  it  was  its  intention  to  do  so,  it  should  have  aUowed  the  plaintiff 
to  answer,  and  should  at  least  have  granted  the  demand  of  the  de- 
fendants for  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Co- 
lusa County  and  from  an  order  denying  a  new  trial  H.  M. 
Albery,  Judge. 

The  f  aets  are  stated  in  the  opinion. 

B.  F.  Howard,  for  Appellants. 

Ernest  Weyand,  for  Respondent 

SMITH,  C. — ^This  suit  was  brought  to  correct  the  descrip 
tion  in  a  deed  executed  by  defendants  to  plaintiff,  of  date 
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October  4,  1898.  But  it  was  admitted  on  the  trial  by  the  de- 
fendant that  the  deed  correctly  described  the  land  which 
plaintiff  claimed  it  was  intended  to  convey,  consisting  of  cer- 
tain subdivisions  of  the  southeast  and  northeast  quarters  of 
sections  3  and  10,  in  the  township  referred  to  in  the  complaint; 
and,  accordingly,  it  was  so  found  by  the  court  and  adjudged 
that  the  plaintiff  take  nothing  by  his  action.  There  is  there- 
fore no  question  as  to  the  plaintiff's  case. 

But  in  the  cross-complaint  of  the  defendants  it  is  alleged, 
in  effect:  That  some  time  before  the  date  of  the  deed  re- 
ferred to  in  the  complaint,  the  defendant,  J.  H.  Murphy, 
had  conveyed  to  the  plaintiff  the  other  subdivisions  of  the 
northeast  quarter  of  section  10  and  the  southeast  quarter  of 
section  3,  for  the  sum  of  eight  hundred  and  ten  dollars ;  that 
defendants'  deed  of  October  4,  1898,  was  made  upon,  and  in 
pursuance  of,  an  agreement  between  the  parties,  by  the  terms 
of  which  plaintiff  agreed  to  pay  a  debt  of  one  hundred  and 
eighty  dollars,  with  interest,  due  from  the  defendants  to  the 
Colusa  County  Bank,  and  thereafter  to  sell  the  two  tracts  as 
a  whole  for  a  sum  not  less  than  sixteen  hundred  dollars, 
and  after  deducting  from  the  proceeds  eight  hundred  and 
ten  dollars  on  account  of  his  own  land,  and  the  amount 
paid  to  the  bank,  to  pay  the  balance  to  the  defendants ;  that 
in  pursuance  of  the  agreement  the  plaintiff  paid  the  amount 
due  to  the  bank,  but  has  since  repudiated  the  agreement, 
and  now  claims  the  land  as  his  own,  and  that  he  is  about  to 
sell  it  to  a  third  party  for  six  hundred  dollars,  and  to  ax>- 
propriate  the  proceeds  to  his  own  use.  It  is  further^  alleged 
that  the  defendants  before  beginning  the  suit  offered  to  pay 
plaintiff  the  amount  due  for  what  he  had  paid  to  the  bank, 
and  all  interest  thereon,  and  demanded  a  conveyance  of  the 
land  in  question,  but  plaintiff  declined  the  offer;  **and  that 
defendants  are  ready  and  willing  to  pay  plaintiff  the  amount 
he  has  paid  out  on  account  of  said  piece  of  land  or  any  sum 
the  court  may  decree  to  be  just  and  equitable,"  etc.  The 
prayer  of  the  cross-complaint  is,  that  the  plaintiff  be  required 
to  reconvey  the  land  in  question  to  defendants,  upon  pay- 
ment by  them  of  the  sum  paid  to  the  bank  by  plaintiff,  with 
interest,  and  for  general  relief. 

The  cross-complaint  was  filed  and  served  April  25,  1901, 
and  there  was  attached  thereto  a  memorandum  of  default  by 
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the  clerk,  of  date  May  13,  1901.    But  on  the  trial,  this  was 
stricken  out  by  the  court  on  the  plaintiff's  motion,  on  the 
ground,  apparently,  that  the  clerk  was  not  authorized  by  the 
law  to  enter  the  plaintiff's  default.    But  it  was  held  by  the 
court  that  plaintiff  was  in  default  as  a  matter  of  fact ;  and  he 
was  therefore  denied  the  right  of  introducing  any  proof  or 
offering  any     evidence  contradicting  the    allegations  of  the 
cross-complaint.    Defendants  then  moved  the  court  for  judg- 
ment in  their  favor  on  the  pleadings ;  but  the  court  denied  the 
motion,  and  then  required  defendants  to  introduce  proof  on 
all  material  allegations  of  the  cross-complaint;  and  there- 
after the  plaintiff's  attorney  was  permitted  as  amiciis  curiae 
to  cross-examine  the  witnesses,  and  in  the  course  of  the  cross- 
examination  to  introduce  in  evidence  certain  letters  written 
by  defendant  J.  H.  Murphy,  purporting  to  give  a  somewhat 
different  account  of  the  transaction  from  that  alleged  in  the 
cross-complaint;  all  of  which  rulings  were  excepted  to  by 
defendants,  and  are  now  urged  as  grounds  of  reversal.    Judg- 
ment was  then  entered  by  the  court,  as  already  stated,  that 
the  plaintiff  take  nothing  by  his  action ;  that  defendants  take 
nothing  by  reason  of  their  cross-complaint;   and  that  the 
parties  respectively  pay  their  own  costs.    The    defendants 
appeal  from  the  judgment,  except  "that  part  which  adjudged 
the  description  of  land  named  in  the  deed  therein  referred  to 
to  be  a  correct  description,"  and  from  an  order  denying  their 
motion  for  a  new  trial. 
"As  to  the  first  of  the  errors  complained  of,  it  is  claimed 
by  appellants,  and    not   disputed    by    respondent,    that  the 
order  of  the  court  in  striking  out  the  memorandum  of  default 
was  erroneous;  but  assuming   (for  the  purposes  of  the  de- 
cision) that  this  was  the  case,  yet  plaintiff's  motion  was  in 
effect  denied,  and  he  was  precluded  by  order  of  the  court 
from  introducing  evidence  upon  the  allegations  of  the  cross- 
complaint.     The  appellants,  therefore,  had  the  case  stopped 
here,  would  have  had  no  cause  to  complain.     But  in  requiring 
the  defendants  **to  introduce  proof  on  all  material  allega- 
tions of  the  cross-complaint,"  the  effect  of  this  ruling  was  to 
that  extent  nullified.    For  the  facts  alleged  in  the  cross-com- 
plaint, having  been  admitted  by  the  failure  of  the  plaintiff 
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to  answer,  no  proof  in  their  support  was  required,  {Herrold 
V.  South,  34  CaL  124;  Jones  v.  Jones,  38  Cal.  585;  Stockton 
etc.  V.  Olenn's  Fall  Ins.  Co.,  121  Cal.  171;  Merquire  v. 
O'Donnell,  103  Cal.  50;  Code  Civ.  Proc.,  sees.  442,  462) ;  and 
in  permitting  the  plaintiff's  eounsei  as  amicus  curiae,  in 
the  course  of  cross-examination,  to  introduce  in  evidence 
the  letters  of  the  defendant  J.  H.  Murphy,  as  controverting 
the  allegations  of  the  cross-complaint,  the  court  in  effect 
opened  the  default  We  are  therefore  at  a  loss  to  determine 
what  was  the  intention  of  the  court,  or  the  effect  of  its  various 
rulings ;  that  is  to  say,  whether  it  was  or  was  not  the  intention 
of  the  court  to  open  the  default  or  to  permit  the  plaintiff  to 
controvert  the  allegations  of  the  cross-complaint.  If  it  was 
its  intention  to  permit  the  allegations  of  the  cross-complaint 
to  be  controverted,  it  should  have  allowed  the  plaintiff 
to  answer,  or  at  least  it  should  have  complied  with  defend- 
ants' demand  for  findings.  On  the  other  hand,  if  it  was  its 
intention  to  deny  the  plaintiff  the  privilege  of  answering, 
it  should  have  taken  the  allegations  of  the  cross-complaint  as 
true,  and  granted  such  relief  as  upon  the  facts  admitted 
would  have  been  appropriate.  It  could  not,  indeed,  have 
entered  judgment  as  prayed  for  in  the  cross-complaint;  be- 
cause it  does  not  appear  therefrom  what  amount  was  paid 
by  the  plaintiff  to  the  bank  on  account  of  interest,  and  with- 
out proof  of  this  amount  a  reconveyance  would  have  been 
improper.  But  the  defendants,  if  not  entitled  to  the  precise 
relief  demanded,  were  entitled,  on  the  admitted  facts,  to  some 
relief,  as,  for  example,  an  adjudication  determining  the  char- 
acter of  the  transaction. 

It  will  be  proper,  however,  for  the  court  in  further  pro- 
creding  in  the  case,  if  it  be  so  advised,  to  allow  plaintiff 
to  answer  the  cross-complaint,  and  also  to  allow  the  defend- 
ants to  amend  the  same  in  case  they  desire  to  do  so. 

We  advise  that  the  judgment  and  order  appealed  from  be 
reversed  and  the  cause  remanded  for  further  proceeding  in 
accordance  with  the  views  herein  announced. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed  and  the  cause 
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remanded    for  further    proceeding  in  accordance  with    the 
views  herein  announced. 

McParland,  J.,  Lorigan,  J.,  Henshaw,  J. 

A  petition  for  a  hearing  in  Bank  was  denied  on  January 
28,  1904.  In  the  order  denying  the  hearing  in  Bank  the 
court  said:  **No  opinion  is  expressed  upon  the  question  of 
whether  or  not  the  cross-complaint  states  a  cause  of  action." 


[8.  F.  No.  3606.    Department  Two.— December  29,  1903.] 

SAEAH  MADISON,  AppeUant,  v.  NORTHWESTERN 
MUTUAL  LIFE  INSURANCE  COMPANY,  Rwjpond- 
ent. 

LiFl     InSUBANCB— OONSTEUCTION     OF     POLIOT — ^FOEFETTUBB. — Where    a 

policy  of  life  iziffuranee  clearly  called  for  the  prompt  payment  of 
the  cash  portion  of  the  annual  premium  notes  ae  a  condition  upon 
which  the  company  will  hold  itself  liable  to  pay  the  whole  amount 
of  the  policy,  with  deduction  of  the  balance  of  the  year's  premium, 
and  of  all  notes  given  for  premiums,  and  its  agreement  to  pay  as 
many  tenth  parts  of  the  original  sum  assured  as  there  shall  have 
been  complete  annual  premiums  paid,  is  on  the  express  condition 
that  "all  premium  notes  must  be  taken  up,  or  the  interest  thereon 
be  paid  annuaUy  in  cash,  on  the  date  of  the  maturity  of  the  pre- 
mium, until  the  notes  are  canceled  by  returns  of  the  surplus,  or  the 
whole  policy  will  be  forfeited,"  an  additional  provision,  that  ''if 
the  said  premiums  or  the  interest  upon  any  note  given  for  premiums 
shall  not  be  paid  on  or  before  the  days  above  mentioned  for  the 
payment  thereof,  then,  and  in  every  such  case,  the  company  shaU 
not  be  liable  for  the  payment  of  the  whole  sum  assured,  but  only  for 
such  part  thereof  as  is  expressly  stipulated  above,  and  the  remain- 
der shall  cease  and  determine,"  is  not  inconsistent  with  the  previ- 
ous provision  for  forfeiture,  and  the  failure  to  pay  the  interest 
stipulated  avoids  the  policy. 
Id. — ^Detattlt  attxr  Ten  Yeabs — ^Pathxnt  of  Foub  Ykabs  '  Premiums 
BT  Divn>ENDS — ^Measube  of  Bights  and  Obligations. — Where  the 
only  default  of  the  defendant  took  place  after  he  had  had  the  ben- 
efit of  ten  years'  insurance,  and  occurred  at  a  time  when  there 
were  outstanding  notes  unpaid  for  principal  and  interest,  which 
were  the  consideration  for  the  insurance,  and  of  which  he  paid 
no  part,  he  could  not,  on  the  ground  that  the  premium  notes  for 
the  first  four  years  had  been  paid  l^  dividends,  claim  four  tenths 
of  the  poli^,  as  if  he  had  defaulted  at  the  end  of  four  yean  and 
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then  paid  up  the  premium  notes,  whereas  he  had  not  in  fact  then 
defaulted.  His  rights  and  his  obligations  under  the  policy  must  be 
measured  as  of  the  time  when  the  actual  default  took  place,  and 
non-payment  of  the  premium  notes  then  due,  or  of  the  interest 
thereon,  forfeited  the  policy. 
Id. — Stipulation  foe  Fobfkituiub — Pexsumption — ^Voluntabt  D»- 
FAUi/r  OF  Holder. — A  stipulation  for  a  forfeiture  in  a  contract  will 
be  enforced,  if  the  rights  of  the  parties  cannot  be  otherwise  pre- 
served. The  holder  of  a  policy  of  life  insurance  will  be  presumed 
to  understand  its  various  provisions  for  forfeiture  by  which  he  may 
suffer  loss  through  his  own  fault,  and  cannot  complain  of  hardship 
from  a  forfeiture  when  he  suffers  voluntary  default. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  U.  Kerrigan, 
Judge. 

The  facts  are  stated  in  the  opinion* 

W.  A.  Dow,  and  Van  Ness  &  Redman,  for  Appellant 

Forfeitures  are  not  favored  in  law.  (Palatine  Ins.  Co, 
V.  Ewmg,  92  Fed.  Rep.  Ill;  McNamara  v.  Dakota  etc.  /tw. 
Co.,  1  S.  D.  342;  Northwestern  Mut.  Life  Ins.  Co.  v.  Haze- 
lett,  105  Ind.  212.^)  When  the  meaning  of  the  policy  is 
doubtfid,  it  should  be  given  such  construction  as  the  in- 
sured might  reasonably  have  put  upon  it.  (Metropolitan 
Life  Ins.  Co.  v.  Drash,  101  Pa.  St.  278;  Northey  v.  Bank- 
ers'  Life  Assn.,  110  Cal.  547;  Rankin  v.  Amazon  Ins.  Co., 
89  Cal.  203,  209;  Laidlaw  v.  Mayre,  133  Cal.  170,  179; 
United  States  Life  Ins.  Co.  v.  Boss,  57  111.  App.  98;  Com- 
mercial Travelers'  etc.  Assn.  v.  Fulton,  79  Fed.  Rep.  42S; 
Thompson  v.  Phoenix  Ins.  Co.,  136  U.  S.  287,  297;  United 
States  Mut.  Assn.  v.  Newman,  84  Va.  52.) 

George  A.  Rankin,  for  Respondent. 

The  provision  for  forfeiture  is  clear,  and  there  is  nothing 
in  the  policy  inconsistent  therewith.  (Ewald  v.  Northwest- 
ern Mut.  Life  Ins.  Co.,  60  Wis.  431 ;  Bliss  on  Life  Insurance, 
sees.  182-185.) 

CHIPMAN,  C. — This  is  an  action  upon  a  policy  of  life 
insurance,  and  was  submitted  upon  an  agreed  statement  of 
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facts.  Defendant  had  judgment,  and  plaintiff  appeals.  The 
policy  was  issued  upon  the  life  of  P.  T.  Madison,  payable  to 
his  wife,  plaintiff  herein.  The  face  of  the  policy  is  two 
thousand  dollars,  and  was  on  what  is  termed  ''the  ten-pay- 
ment life  plan  with  premiums  payable  annually,  $87.42,  and 
provided  for  payment  of  the  premiums  partly  in  cash  and 
partly  by  note.  The  cash  portion  was  $53.24,  and  the  note 
portion  was  $34.18."  The  principal  of  the  notes  was  not  re- 
quired to  be  paid  before  the  death  of  the  insured,  but  the 
interest  thereon  was  to  be  paid  annually.  The  dividends  on 
the  policy  were  to  be  applied  to  the  payment  of  the  notes. 
On  July  16,  1867,  the  date  of  the  policy,  Madison  paid  the 
company  cash  $53.24  and  executed  to  the  company  his  note 
for  $34.18,  in  full  payment  of  the  first  annual  premium 
On  July  16th  of  each  succeeding  year  to  and  including  the 
year  1872,  he  **duly  and  seasonably  paid  to  the  defendant 
herein,  and  defendant  received  and  accepted  the  premiums 
requiiad  by  the  terms  of  the  policy  to  be  paid,  viz.,  the  said 
sum  of  $53.24  in  cash,  and  his  note  for  the  sum  of  $34.18." 
On  July  16.  1873,  and  each  year  to  and  including  1876,  he 
paid  nc  cash  premiums,  but,  in  addition  to  a  premium  note 
for  $34.18  executed  by  him  in  each  of  said  years,  he  executed 
to  defendant,  in  lieu  of  the  cash  part  of  the  premiums,  notes 
as  follows:  1873,  for  $53.24 j  1874,  for  $71.06;  1875,  for 
$78.88;  and  1876,  for  $53.24,— which  were  received  by  de- 
fendant in  addition  to  said  premium  notes  for  $34.18  each, 
executed  during  each  said  years  in  settlement  of  the  premiums 
for  said  years,  ** subject  to  the  terms  of  said  policy.'*  The 
note  given  in  1874  for  $71.06  **  included  not  only  $53.24,  the 
cash  part  of  the  annual  premium,  but  also  one  year's  accrued 
interest,  then  unpaid,  on  all  these  outstanding  premium  notes, 
given  by  the  insured  on  account  of  said  policy."  So,  also, 
the  note  given  in  1875  for  $78.88  included  like  items.  The 
dividends  payable  out  of  the  surplus  referred  to  in  the 
policy  in  the  sum  of  $144.61  were  credited  to  said  policy 
prior  to  1877,  and  were  sufficient  to  take  up  and  cancel  four 
of  said  premium  notes  of  $34.18,  for  the  years  1867,  1868, 
1869,  and  1870,  with  a  balance  of  $7.89  to  be  applied,  and 
which  was  applied,  on  the  fifth  note  bearing  date  July  16, 
1871.  No  other  or  further  dividends  were  earned  upon  said 
policy,  and  said  four  notes  referred  to  were  returned  to 
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Madison  canceled,  and  said  credit  of  $7.89  given  on  said  note 
of  July  16,  1871.  The  interest  on  said  first  four  notes  last 
above  enumerated  was  fully  paid  prior  to  their  cancellation, 
and  the  interest  on  all  the  other  notes  given  by  Madison 
was  duly  paid  by  him  in  cash  to  July  16,  1876,  except  the 
interest  which,  as  aforesaid,  formed  part  of  said  notes  of 
1874  and  1875,  for  $71.06  and  $78.88  respectively.  "Prom 
July,  1876,  no  interest  on  either  or  any  of  the  outstanding 
premium  notes  was  or  has  been  paid  either  in  cash  or  other- 
wise"; and,  "no  premiums,  either  in  the  form  of  cash  or 
note,  or  part  cash  and  part  note,  have  been  paid  since  July 
16,  1876,  upon  or  on  account  of  said  policy,  and  none  or 
either  of  the  premium  notes  .  .  .  have  or  has  been  in  any 
form  taken  up,  paid,  or  canceled  and  .  .  .  are  now  held  un- 
paid and  uncanceled  by  defendant"  The  total  premium 
notes  given  amounted  to  $598.22.  Dividends  earned  and 
applied  reduced  this  amount  to  $453.61  on  July  16,  1876,  the 
present  amount  of  unpaid  principal  of  outstanding  notes. 
The  accrued  interest  paid  at  the  beginning  of  each  year  on 
the  total  amount  of  premium  notes  at  the  end  of  the  pre- 
ceding year  is  as  follows:  1868,  in  cash,  $2.39;  1869,  cash, 
$4.79;  1870,  cash,  $7.18;  1871,  cash,  $9.57;  1872,  cash,  $10.09; 
1873,  cash,  $11.44.  In  1874  the  interest,  $17.82,  was  included 
in  the  note  for  $71.06,  and  in  1875  the  interest,  $25.64,  was 
included  in  the  note  for  $78.88.  In  1876  accrued  interest, 
$84,  was  paid  in  cash.  On  these  facts  plaintiff  claims  four 
tenths,  or  eight  hundred  dollars,  of  the  policy.  Each  of  the 
premium  notes  contained  the  following:  "With  interest  at 
the  rate  of  seven  per  cent  per  annum,  which  interest  shall 
be  paid  annually,  or  the  policy  be  forfeited."  A  similar 
provision  is  also  in  the  notes  given  in  lieu  of  the  cash  premi- 
ums. All  the  notes  are  signed  by  P.  T.  Madison  alone,  except 
the  premium  note  of  July  16,  1872,  which  is  signed  also  by 
plaintiff,  Sarah  Madison.  Madison  died  November  9,  1900, 
having  made  no  further  payments. 

The  questions  raised  by  the  appeal  involve  the  true  con- 
struction and  meaning  of  the  policy  and  call  for  a  statement 
of  certain  of  its  provisions,  to  wit:  The  company  by  tbe 
policy,  "in  consideration  ...  of  the  annual  premium  in 
advance,  consisting  of  ar.  annual  premium  note  of  thirty- 
fcur  dollars  and  eighteen  cents  (the  interest  on  which  must 
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be  paid  annually  in  cash  at  the  date  of  the  maturity  of  the 
annual  premium)  and  of  the  annual  cash  premium  of  fifty- 
three  dollars  and  twenty-four  cents  to  be  paid  at  or  before 
noon  on  or  before  the  sixteenth  day  of  July  in  every  year 
during  the  first  ten  years  of  the  continuance  of  this  policy, 
doth  assure  the  life  of  .  .  .  for  the  term  of  his  natural  life." 
The  company  agrees  to  pay  the  said  sum  assured,  ''the 
balance  of  the  year's  premium,  and  all  notes  given  for  pre- 
miums, if  any,  being  first  deducted,"  etc.  ''At  each  distribu- 
tion of  the  surplus,  after  three  years  from  the  date  hereof, 
a  due  proportion  of  such  surplus  on  each  year's  business, 
during  the  continuance  of  this  policy,  will  be  returned  to 
the  said  assured.  And  the  said  company  further  promises 
and  agrees,  that,  if  default  shall  be  made  in  the  payment  of 
any  premium,  it  will  pay  as  above  agreed,  as  many  tenth 
parts  of  the  original  sum  assured  as  there  shall  have  been 
complete  annual  premiums  paid  at  the  time  of  such  default. 
But  in  order  to  secure  such  proportion  of  the  policy  all  pre- 
mium notes  must  be  taken  up,  or  the  interest  thereon  be  paid 
annually  in  cash,  on  the  date  of  the  maturity  of  the  premium, 
until  the  notes  are  canceled  by  returns  of  the  surplus*  or  the 
whole  policy  will  be  forfeited.  This  policy  is  issued  and 
accepted  by  the  parties  in  interest  on  the  following  express 
conditions:  ...  3d.  If  the  said  premiums  or  the  interest 
upon  any  note  given  for  premiums  shall  not  be  paid  on  or 
before  the  days  above  mentioned  for  the  payment  thereof, 
.  .  .  then,  and  in  every  such  case,  the  company  shall  not  be 
liable  for  the  payment  of  the  whole  sum  assured,  but  only 
for  such  part  thereof  as  is  expressly  stipulated  above,  and  the 
remainder  shall  cease  and  determine.  4th.  In  every  case 
where  this  policy  shall  cease  or  become  null  and  void,  all 
payments  thereon  shall  be  forfeited  to  the  company." 

It  is  quite  clear  that  the  contract  calls  for  the  prompt  pay- 
ment of  the  cash  portion  of  the  annual  premium  notes  as  a 
condition  upon  which  the  company  will  hold  itself  liable 
to  pay  the  whole  amount  of  the  policy,  after  first  deducting 
the  balance  of  the  year's  premium  and  all  notes  given  for 
premiums,  if  any.  Its  agreement  next  to  pay  as  many  tenth 
parts  of  the  original  sum  assured  as  there  shall  have  been 
eomplete  annual  premiums  paid,  should  there  be  any  de- 
f  anlt  in  the  pa3anent  of  any  premium,  is  on  the  express  ooa- 
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dition  that  "all  premium  notes  must  be  taken  up,  or  the 
interest  thereon  be  paid  annually  in  cash  on  the  date  of  the 
maturity  of  the  premium,  until  the  notes  are  canceled  by 
return  of  surplus,  or  the  whole  pobcy  will  be  forfeited." 
A  clear  and  unmistakable  forfeiture  appears  from  the  state- 
ment of  facts,  and  we  do  not  understand  that  if  this  was 
all  of  the  contract  appellant  would  dispute  the  inevitable 
result. 

But  it  is  contended  that  the  provisions  of  the  policy  em^ 
braced  in  the  third  subdivision  above  quoted  are  inconsistent 
with  and  contradictory  of  the  provisions  just  referred  to, 
and  therefore  that  which  leads  to  a  forfeiture  must  be  re- 
jected. 

A  precisely  similar  policy  of  defendant  company,  where 
the  facts  were  also  similar,  was  before  the  supreme  court  of 
Wisconsin  in  Ewald  v.  Northwestern  Mut.  Life  Ins.  Co,, 
60  Wis.  431.  The  questions  now  here  were  fully  considered 
and  many  cases  bearing  thereon  in  other  courts  cited  and 
commented  upon.  The  conclusion  was  reached  as  stated  in 
the  syllabi;  **A  forfeiture  stipulated  in  a  contract  will  be 
enforced  if  the  rights  of  the  parties  cannot  otherwise  be  pre- 
served. The  holder  of  a  policy  of  life  insurance  will  be  pre- 
sumed to  understand  its  various  provisions  for  forfeiture  by 
which  he  may  suffer  loss  through  his  own  fault,  and  cannot 
complain  of  hardship  from  a  forfeiture  when  he  suffers  volun- 
tary default.  In  an  action  commenced  after  the  expiration  of 
the  term  of  the  policy  to  recover  four  tenths  of  the  original 
8um  assured,  held  that  by  reason  of  the  plaintiff's  failure 
to  pay  annually  in  cash  the  interest  upon  the  four  premium 
notes  given  by  him,  the  whole  policy  became  forfeited.  ' 

In  the  case  of  Russum  v.  St.  Louis  Mut.  Life  Ins.  Co., 
1  Mo.  App.  228,  the  policy  was  subject  to  two  provisos :  First, 
that  if  default  was  made  in  the  payment  of  any  annual 
premium  thereafter  becoming  payable,  such  default  should 
not  work  a  forfeiture  of  the  policy,  but  the  sum  assured 
should  be  proportionately  reduced;  thus,  if  only  the  first 
annual  premium  should  be  paid,  then,  in  case  of  death,  only 
one  tenth  of  the  sum  assured  should  be  claimable.  If  two 
premiums  only  were  paid,  then  two  tenths,  and  so  on.    The 
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second  proviso  was  a  qualification  of  the  first.  It  provided 
that  ''if  the  insured  shaU  fail  to  pay  annually  in  advance 
the  interest  on  any  unpaid  notes  or  loans  which  may  be  owing 
on  account  of  the  above-mentioned  annual  premiums,  .  •  • 
then  and  in  every  such  case  the  said  company  shall  not  be 
liable  for  the  payment  of  the  sum  insured,  or  any  part  thereof, 
and  this  policy  shall  cease  and  determine.'^  It  was  there 
urged,  as  here,  that  the  two  provisions  are  inconsistent,  and 
the  one  leading  to  forfeiture  must  be  disregarded.  It  was 
held,  after  a  careful  examination  of  the  provisions,  that  they 
are  not  inconsistent  or  contradictory ;  that  they  may  stand  to- 
gether, and  that  it  is  the  duty  of  the  court  to  give  effect  to 
both  of  them ;  that  the  failure  to  pay  the  interest  avoided  the 
policy. 

In  Moses  v.  Brooklyn  Life  Ins.  Co.,  50  Ga.  196,  the  policy 
was  on  the  ten-year  plan,  with  participation  in  the  profits. 
The  premium  was  payable  part  in  cash  and  part  by  note, 
and  one  of  the  conditions  of  the  policy  was,  that  should  the 
assured  fail  to  pay  the  premiums,  or  any  note  or  notes  which 
may  be  given  in  part  payment  of  any  premium,  the  policy 
was  to  be  void.  It  also  stipulated  that  after  two  annual 
payments,  should  the  party  wish  to  discontinue,  the  company 
will  issue  a  paid-up  policy  for  as  many  tenths  of  the  amount 
originally  assured  (which  was  fifteen  thousand  dollars)  as 
there  have  been  annual  premiums  paid  in  cash.  The  prayer 
of  the  bill  was  to  have  it  decreed  that  the  defendant  issue 
a  paid-up  policy  for  three  thousand  dollars  and  deliver  the 
notes  given  to  Uie  company  canceled  and  receive  the  present 
policy  canceled.  The  assured  had  made  two  payments,  two 
premiums,  part  in  cash  and  part  by  note.  The  court  said: 
''The  pa3rment  by  complainant  to  the  company  of  the  two 
first  annual  premiums  was  a  condition  precedent  to  be  per- 
formed on  her  part  by  the  terms  of  the  contract  before  she 
was  entitled  to  have  issued  to  her  by  the  company  a  paid-up 
policy  of  three  thousand  dollars.  To  enable  the  company  to 
pay  dividends  from  the  profits,  it  is  indispensably  neces- 
sary that  the  assured  should  pay  to  the  company  the  annual 
premiums  stipulated  to  be  paid,  so  as  to  create  a  fund. from 
which  profits  may  be  derived."  It  was  held  that  the  assured 
was  not  entitled  to  a  paid-up  policy  until  the  note  given  for 
the  premium  had  first  been  paid. 
CXLL  CSaL— 31 
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In  the  Wisconsin  case  (Ewald  v.  Northwestern  Mut  Lif$ 
Ins.  Co,,  60  Wis.  431)  the  policy  was  one  of  endowment 
issued  in  1867,  and  the  assured  paid  the  cash  premiums  for 
that  and  the  three  succeeding  years,  and  also  paid  the  interest 
on  the  premium  notes  given  for  those  years,  but  nothing 
thereafter.  The  action  was  brought  after  the  expiration  of 
the  policy.  After  quoting  the  third  subdivision  of  the  policy, 
stated  above,  the  court  proceeds  at  pages  488  et  seq.  to 
give  its  reasons  at  considerable  length  for  the  construction 
of  the  policy.  We  are  satisfied  with  the  result  there  reached, 
notwithstanding  the  very  searching  analysis  of  the  opinion 
by  appellant's  counsel. 

We  do  not  think  the  assured  could,  by  the  terms  of  the 
policy,  have  been  misled  into  the  belief  that  he  could  have 
full  insurance  for  ten  years  and  then  cease  further  payments, 
leaving  his  notes  unpaid,  and  yet  have  the  right  to  a  paid-up 
policy  of  four  tenths,  because  the  first  four  notes  had  been 
taken  up  by  dividends  in  the  mean  time.     If  at  the  end  of  the 
fourth  year  he  had  paid  the  cash  premiums  and  the  premium 
notes  and  interest,  and  had  then  ceased  or  made  default,  he 
would  have  earned  four  tenths  of  the  policy.     But  nothing 
in  the  policy  warranted  his  continuing  to  pay  his  cash  pre- 
miums, and  to  give  his  premium  notes  for  six  or  seven  years, 
thus  obtaining  full  insurance  for  that  time,  and  then  de- 
fault, and  yet  have  the  right  to  claim  four  tenths  of  the 
policy.    In  fact,  his  default,  and  his  only  default,  was  after 
he  had  obtained  this  full  insurance  for  this  period,  and  his 
default  was  at  a  time  when  there  were  outstanding  notes 
still  unpaid,  principal  and  interest,  which  were  themselyes 
the  consideration  for  the  insurance.     When  he  made  default 
he  could,  by  paying  all  the  outstanding  notes,  have  had  ''as 
many  tenth  parts  of  the  original  sum  assured  as  there  shall 
have  been  complete  annual  premiums  paid  at  the  time  of  such 
default/*  for  thus  reads  the  policy.    But  he  could  not,  after 
having  received  the  benefit  of  ten  years'  full  insurance,  make 
default,  refuse  to  pay  his  outstanding  obligations  given  for 
this  insurance,  and  claim  four  tenths  of  the  policy,  as  though 
he  had  defaulted  at  the  end  of  four  years.    His  election  to 
continue  and  reap  the  benefits  of  full  insurance  carried  with 
it  the  reciprocal  duty  to  discharge  his  obligations  incurred 
to  that  end ;  and  the  rights  of  the  assured  and  his  obligations 


Dec.  1903.]     Madison  v.  Northwestern  etc.  Ins.  Co.      4S3 

must  be  measured  as  of  the  date  when  he  defaulted,  and  not  of 
«ome  prior  date,  by  assuming  what  in  fact  did  not  occur, 
that  he  defaulted  at  this  prior  date.  Appellant's  contention 
would  result  in  his  having  a  paid-up  policy  for  eight  hun- 
dred dollars  (four  tenths  of  two  thousand  dollars) ;  also  a 
full  insurance  of  two  thousand  dollars  for  ten  years;  also  a 
return  of  all  his  notes  canceled  which  he  gave  to  secure  this 
insurance.  Such  a  construction  would  destroy  any  company 
doing  business  under  such  a  s^^tem,  and  finds  no  warrant  in 
the  terms  of  the  policy.  In  point  of  fact,  there  was  no  default 
for  the  ten-year  period,  for  the  assured  had  paid  in  cash 
or  notes.  To  keep  the  policy  alive  thereafter,  obviously  his 
duty  was  to  pay  the  annual  interest  charge  on  his  notes  or 
take  up  the  notes.  He  still  had  a  considerable  life  expec- 
tancy, and  rather  than  continue  payment  of  interest  charges 
he  elected  to  quit,  and  we  cannot  find  any  warrant  for  ignor- 
ing these  outstanding  obligations  and  adjiisting  the  loss  as 
though  they  did  not  exist. 
It  is  advised  that  the  judgment  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
titent  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Lorigan,  J. 

A  hearing  in  Bank  was  denied  on  January  28,  1904. 

Beatty,  C.  J.,  delivered  the  following  dissenting  opinion : — 

BBATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing. The  language  of  this  policy  was  chosen  by  the 
defendant,  and  seems  to  have  been  chosen  not  for  the  purpose 
of  expressing  a  clear  intention,  but  rather  with  a  view  of 
giving  it  the  appearance  of  intending  one  thing  while  really 
providing  for  something  inconsistent.  In  one  clause  (clause 
3)  it  provides  that  in  a  certain  contingency  there  shall  be  a 
partial  forfeiture  of  the  policy,  and  this  provision  is  set  out 
with  considerable  fullness  and  rotundity  of  expression.  In 
another  clause,  by  a  half-dozen  words  at  the  end  of  a  sen- 
tence, an  absolute  forfeiture  is  provided  upon  the  same  con- 
tingency.   I  do  not  think  that  the  defendant  is  entitled  to 
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claim  for  itself  the  most  favorable  oonstraction  of  a  oontraet 
which  it  has  purposely  made  ambigaous,  and  especiaUy  where 
the  result  is  manifestly  unjust. 

In  this  particular  case,  perhaps,  no  serious  injustioe  is  done, 
for  the  notes  given  by  tiie  insured  in  payment  of  the  pre- 
miums, which  by  the  terms  of  the  policy  were  payable  only  in 
cash,  and  were  forfeitable  in  case  of  default,  would,  with 
interest,  amount  to  as  much  as  the  unforfeited  portion  of 
the  policy,  and  they,  in  my  opinion,  oonstitute  a  oountei^ 
claim  in  favor  of  the  defendant 

But  the  principle  of  the  opinion,  applied  to  other  claims 
upon  similar  policies,  might  work  the  grossest  injustice.  As, 
for  instance,  in  the  case  put  by  counsel:  '^The  insured  may 
have  paid  ten  premiums  in  cash  and  notes ;  he  may  have  paid 
interest  on  these  notes  for  many  years,  until  all  of  them, 
except  the  last,  have  been  canceled  by  dividends;  he  may  then 
default  in  the  payment  of  the  annual  interest  on  the  last 
uncanceled  note,  reduced  by  dividends  to  a  nominal  am^mnt. 
On  the  construction  which  the  court  gives  the  policy,  the 
insured  loses  everything,  although,  if  he  had  not  paid  any 
part  of  the  tenth  premium,  he  would  have  been  entitled  to  nine 
tenths  of  the  policy  in  paid-up  insurance  I  Because  he  re- 
ceived term  insurance  for  the  tenth  year  for  the  faoe  of  his 
policy  (which  he  could  have  purchased  for  less  than  half  the 
ca^h  part  of  the  tenth  premium,  he  is  put  in  a  worse  position 
than  if  he  had  failed  to  pay  any  part  of  the  tenth  premium  I 
Because  he  received  something  which  he  m,ore  than  paid  for, 
he  must  lose  that  which  he  fully  paid  fori" 

A  construction  of  this  x>olicy  which  would  inevitably  lead 
to  such  a  result  in  the  case  supposed,  and  in  other  like  cases, 
certainly  has  little  to  recommend  it,  and,  in  nay  opinion, 
may  be  avoided  upon  two  grounds:  1.  That  the  doubtful  or 
conflicting  clauses  of  an  agreement  should  be  construed  against 
the  party  resx)onsible  for  the  ambiguity;  and  2.  Because  a 
provision  involving  a  total  forfeiture  should  }deld  to  a  pro- 
vision involving  only  a  partial  forfeiture. 
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[8.  F.  No.  3600.    Department  Two.— Deeember  80,  1903.] 

In  the  Matter  of  the  Estate  of  ANGBLIA  R.  SCOTT,  De- 
ceased. EUGENE  WORMELL,  AppeUant,  v.  MORTI- 
MER S.  CHAMBERLAIN  and  RACHAEL  JOHON- 
NOTT,  Respondents. 

Estates  or  Deczasbd  Persons — ^Petition  pqr  Partial  Distribution 
— Construction  of  Will  and  Oodioil — Bevocation  of  Bequest. — 
Where  by  the  ezpreea  terms  of  the  eodiell  to  a  wiU  of  a  deceased 
testator  a  desire  was  expressed  to  revoke  and  change  some  of  the 
former  devises  and  legacies,  and  that  the  eodicil  shall  control  the 
provisions  of  the  former  will,  and  the  codicil,  after  specifle  gifts, 
disposes  of  the  whole  residue  of  the  estate  to  certain  persons 
named,  of  whom  a  petitioner  for  partial  distribution  of  the  estate 
is  not  one,  though  such  petitions  was  named  as  one  of  the  per- 
sons entitled  to  a  portion  of  the  residue  in  the  original  will,  the  be- 
quest thereof  in  the  original  win  is  ezpressfy  revoked  bj  the  eodi- 
eil,  and  the  petitioner  has  no  interest  in  the  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  denying  a  petition  for 
partial  distribution  of  the  estate  of  a  deceased  testator.  J.  Y. 
Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  Seidenberg,  and  R.  P.  Clement,  for  Appellant 

There  was  no  expressed  intention  to  disinherit  the  appel- 
lant. The  remainder  of  the  wiU,  so  far  as  not  inconsistent 
with  the  codicil,  was  expressly  allowed  to  stand.  (Civ.  Code, 
sees.  1296,  1322;  Estate  of  Upham,  127  Cal.  97;  In  re  Ladd, 
94  Cal.  674,  675;  Whitman  v.  Parker,  52  N.  T.  462;  Kerr 
V.  Dougherty,  79  N.  Y.  327,  348;  Viele  v.  KeeUr,  129  N.  T. 
199;  Derby  v.  Derby,  4  R.  I.  428;  Doe  v.  Hicks,  8  Bing. 
480,  489;  Colt  v.  Colt,  32  Conn.  462;  6  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  186.) 

Houghton  ft  Houghton,  for  Respondents. 

A  gift  of  the  residue  of  the  estate  in  a  codicil  revokes  a  gift 
of  the  residue  in  the  will.     (Earl  of  Hardwicke  y.  Dottglas, 
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7  Clark  &  F.  795;  Evans  v.  Evans,  17  Sim.  106;  Sturgis  v. 
Work,  122  Ind.  134  ;i  Boseley  v.  Boseley,  14  How.  390,  395; 
Goods  of  Hastings,  20  W.  R.  616;  26  L.  T.,  N.  S.,  715; 
Matter  of  Richard  Estate,  36  W.  N.  Cas.  (Pa.)  264.) 

Philip  O.  Oalpln,  for  other  Devisees. 

The  residuary  devises  in  the  codicil  are  absolutely  irrecon- 
cilable with  any  residuary  devise  in  the  will^  and  the  Civil 
Code  controls.     (Civ.  Code,  sec  1321.) 

McFAELAND,  J.— The  deceased,  Angelia  R.  Scott,  died 
testate,  and  her  estate  being  in  course  of  administration,  Eu- 
gene Wormell,  the  appellant,  filed  a  petition  for  the  partial 
distribution  to  him  of  his  alleged  proportion  of  certain  moneys 
in  the  hands  of  the  executors,  claiming  that  he  was  a  residu- 
ary legatee  and  devisee  under  the  will  of  the  deceased.  The 
court  held  that  he  was  not  such  legatee  or  devisee  and  had  no 
interest  whatever  in  the  estate,  and  denied  the  petition;  and 
from  the  order  denying  the  petition  said  Wormell  appeals. 

Respondents  contend  that  there  is  no  authenticated  record 
before  us  which  presents  the  question  sought  to  be  raised  by 
appellant;  but  as  we  think  that  the  order  appealed  from 
should  be  affirmed  on  the  merits,  we  wiU  not  consider  the 
alleged  insufficiency  of  the  record. 

The  documents  which  constitute  the  last  will  and  testanient 
of  the  testatrix  are  an  original  will  and  two  codicils.  The 
first  codicil  merely  makes  a  change  of  the  executors  named 
in  the  will,  and  is  of  no  consequence  here,  except  perhaps  as 
explaining  a  certain  unimportant  reference  in  the  second 
codicil  to  a  former  codicil.  The  questions  involved  in  this 
appeal  arise  entirely  out  of  the  will  and  the  second  codicil. 

The  will  was  executed  November  7,  1891.  It  contains  a 
number  of  specific  legacies,  and  then  proceeds  as  follows:  "I 
give,  devise,  and  bequeath  all  the  rest  and  residue  of  my 
property  as  follows:  One  fiftieth  thereof  to  each  of  the  fol- 
lowing persons,  children  of  my  late  brother,  Amos  P.  Wormell, 
namely," — and  then  a  number  of  such  children  of  said  Amos 
are  named,  among  whom  is  the  appellant  herein,  Eugene 
Wormell.    A  large  number  of  other  persons  were  then  named 

1 17  Am.  St.  B^.  849. 
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to  whom  one  or  more  fiftieths  are  given,  until  tht  entire  fifty 
fiftieths  of  the  residue  is  disposed  of. 

The  second  codicil,  above  referred  to,  was  made  October 
22,  1897, — about  six  years  after  the  wiU.  In  the  codicil  the 
testatrix  refers  to  the  former  will,  and  states  that  the  death 
of  two  or  three  devisees  named  therein  makes  a  new  distribu- 
tion necessary,  and,  also,  that  she  desires  to  revoke  and  change 
some  of  the  former  devises  and  legacies,  and  to  make  some 
new  ones,  and  that  she  prefers  to  do  this  "by  way  of  another 
codicil  to  my  former  will  instead  of  executing  a  new  one,'* 
Then  follows  this  clause:  **but  in  any  respect  in  which  this 
codicil  shall  conflict  with  the  provisions  of  my  former  will,  I 
fully  Intend  that  this  codicil  shall  control  the  provisions  of 
the  former  will,  and  that  otherwise  the  former  will  and  the 
codicil  thereof  shall  stand  unaffected  by  it.''  The  testatrix 
then  proceeds,  in  the  codicil,  to  make  a  number  of  specific 
gifts,  and  after  these  specific  gifts  she  used  this  language: 
**I  give,  devise,  and  bequeath  all  the  rest  and  residue  of  my 
estate  subject  to  all  unrevoked  legacies  and  bequests  of  my 
will  and  subject  to  those  herein  contained,  as  follows:  Of 
such  residue  two  fiftieths  thereof  to  my  iiephew,  Andrew 
Wormell," — ^and  then  follow  gifts  of  the  \fhole  residue  by 
fiftieths  to  various  named  persons,  among  whom  appellant 
here  is  not  one. 

The  case  has  been  argued  very  fully  by  counsel  for  each 
side  and  a  number  of  authorities  cited;  but  it  is  so  obvious 
that  appellant  takes  nothing  under  the  two  documents  which 
constitute  the  last  will  and  testament  of  the  deceased  that  a 
review  of  the  authorities  or  an  extended  opinion  seems  un- 
called for.  By  the  codicil  all  the  residue  of  the  property  of 
the  testatrix,  after  the  specific  legacies,  is  given  to  persons 
other  than  appellant;  this  provision  is  utterly  inconsistent 
with  the  provision  of  the  original  will,  by  which  part  of  that 
residue  was  given  to  appellant ;  and  the  provision  of  the  codi- 
cil prevails,  not  only  according  to  general  principles  of  con- 
rtruction  applicable  to  the  subject,  but  by  the  express 
provision  of  the  codicil  above  quoted. 

The  order  appealed  from  is  affirmed. 

liorigan,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[dim.  No.  1046.    Depaitm«iit  Two. — ^December  80,  1903.] 

THE  PEOPLE,  RespoBdent,  v.  FRANCIS  STEVENS,  Ap- 

X>ellant. 

GBDciNiLL  Law — ^Bobbbbt— Descexption  oy  PioPMTr  in  IvwrmMATsam 
— ^iMMATKiUAL  AvKftMSNT  OF  Valux. — In  AH  infonDAtioii  for  rob- 
berjy  committed  in  the  felonious  taking  of  penonal  property  from 
the  person  or  immediate  presence  of  the  proseenting  witness,  ac- 
complished hj  means  of  force  or  fear,  an  ayennent  of  value  of 
the  property  taken  is  immaterial,  and  may  be  disregarded.  Where 
the  property  taken  is  described  as  "one  purse  containing  twosty- 
eight  dollarB  and  sixty-two  cents,  in  lawful  money  of  the  United 
States  of  America,  of  the  value  of  twenty-eight  dollars  and  sivty- 
two  cents,"  the  information  charges  the  taking  both  of  the  money 
and  of  the  purse,  and  is  sufficiently  certain  as  against  a  motion  la 
arrest  of  judgment. 

Id. — Pboop  or  Bobbkrt — ^Labgxny. — Where  the  evidence  showed  that 
the  prosecuting  witness  slept  with  defendant,  after  hanging  his 
pantaloons  containing  the  money  in  question  on  the  headboard  of 
the  bed,  and  awoke  to  find  the  defendant  standing  over  him,  with 
the  pantaloons  in  one  hand  and  a  razor  in  the  other;  that  the  prose- 
cuting witness  then  seised  the  pantaloons  from  the  defendant  an  J 
jumped  toward  the  door,  to  which  defendant  ran  and  stood  against 
and  threatened  him  with  the  rasor,  unless  he  delivered  up  his 
*' stuff";  that  the  prosecuting  witness  then,  through  fear,  threw 
the  pantaloons  on  the  bed,  and  while  defendant  was  engaged  in 
rifling  them  unlocked  the  door  and  escaped, — the  fbcts  show  a  case 
of  robbery,  though  the  original  taking  of  the  pantaloons  may  have 
been  a  larceny. 

Id.— PB007   Of    IHTXINSIO     VaLUX— OoU>     MONXT— JUDICIAL     N^YTICC. — 

Where  it  appeared  that  a  twenty-dollar  gold  piece  was  part  of  the 
money  taken,  the  court  will  take  judicial  notice  that  it  hid  intrin* 
sic  value,  without  further  evidence.  It  was  not  necessary  to  show 
that  the  purse  was  of  intrinsic  value. 

Id. — Immatjsial  Instbuctions  as  to  Labgbnt^— Where  the  evidence 
was  such  that  if  the  defendant  was  not  convicted  of  robbery,  he 
could  not  be  convicted  at  all;  and  where  the  information  was  di- 
rected solely  at  the  final  act  of  forcible  robbery,  and  not  againjt 
the  act  of  taking  down  the  pantaloons  from  the  headboard,  instruc- 
tions on  the  subject  of  larceny  were  immaterial;  and  the  defendant 
having  been  convicted  of  robbery,  it  is  immaterial  whether  larceny 
was  correctly  defined  in  any  instruction  given. 

Id. — IicPBOPES  Bequests — Nature  or  Bobbbby.— Bequested  inatmelioDS 
as  to  robbery,  each  of  which  ignored  the  forcible  taking  of  prop- 
erty from  the  ''immediate  presence"  of  the  owner  by  foree  or  fesr, 
were  properly  refoMd. 
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Id. — ^BxQUXST  ▲GAINST  EviDSNCB. — A  requested  instruction  based  upon 
the  assumption,  without  eyidenee,  and  against  the  evidenee  to  the 
eontrarj,  that  the  money  was  taken  from  the  pantaloons  while  the 
owner  slept,  was  properly  refused. 

Id. — ^iMBTBUonoN — DiBTBuST  Of  FALSI  WiTNXSS. — ^Aji  instruction  to 
the  jury  that  "if  any  witness  examined  before  you  has  willfully 
sworn  falsely  to  any  material  matter,  it  is  your  duty  to  distrust 
the  entire  evidence  of  such  witness,''  was  proper,  and  in  sub- 
stantial accord  with  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing  a  new  triaL    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion. 

Milton  A.  Nathan,  and  Richard  P.  Henshall,  for  Appellant 

U.  S.  Webb,  Attorney-General,  C.  N.  Post,  Assistant  At- 
tomey-General,  and  Lewis  F.  Byington,  District  Attorney,  for 
Respondent 

QRAT,  C. — The  defendant  was  convicted  of  robbery,  and 
appeals  from  the  judgment  and  from  an  order  denying  him  a 
new  trial. 

1.  He  complains,  first,  that  the  information  is  insufficient 
as  against  the  motion  in  arrest  of  judgment.  The  alleged 
defect  consists  in  the  description  of  the  property  of  which 
the  prosecuting  witness  is  said  to  have  been  robbed.  The 
description  is  as  follows:  ''One  purse  containing  twenty-eight 
dollars  and  sixty-two  cents  in  lawful  money  of  the  United 
States  of  America  of  the  value  of  twenty-eight  dollars  and 
sixty-two  cents  in  lawful  money  of  the  United  States,  the  per- 
sonal property  of  him,  the  said  Morres  Aronstein,  then  and 
there  in  tiie  possession  of  said  Morres  Aronstein,''  etc.  The 
point  urged  is  that  the  information  is  uncertain  in  that  it 
cannot  be  told  whether  the  ''value  refers  to  the  purse  or  to 
the  money  contained  in  the  purse,  or  which  the  defendant  is 
charged  with  having  stolen." 

The  allegation  as  to  value  was  unnecessary  and  immaterial, 
and  may  be  disregarded.  The  felonious  taking  of  personal 
property  in  the  possession  of  another  from  his  person  or 
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immediate  presence  and  against  his  will,  accomplished  by 
means  of  force  or  fear,  is  robbery,  irrespective  of  the  value 
of  the  property  so  taken.  (Pen.  Code,  sec.  211;  People  v. 
Chuey  Ting  Git,  100  Cal.  437;  People  v.  Richards,  136 
Cal.  127.) 

The  defendant  could  not  have  taken  the  purse  containing 
the  money  without  taking  the  money  that  was  in  the  purse, 
and  it  is  therefore  clear  that  the  information  charges  the  tak- 
ing of  the  money  as  well  as  the  purse.  The  information  is 
therefore  sufficient  as  against  the  motion  in  arrest  of  judg- 
ment. 

2.  It  is  next  contended  that  the  evidence  disclosed  a  case  of 
larceny,  and  not  robbery.  The  prosecuting  witness  testified 
that  he  went  to  bed  with  defendant,  hanging  his  pantaloons 
containing  some  thirty-five  dollars  in  money  on  the  head- 
board of  the  bed;  that  soon  thereafter  he  awoke  to  find  the 
defendant  standing  upon  the  bed  over  him,  with  these  same 
pantaloons  in  one  hand  and  a  razor  in  the  other.  The  prose- 
cuting witness  then  asked  defendant:  **What  are  you 
doing  ! ' '  Defendant  replied :  *  *  I  am  after  your  stuff. ' "  The 
prosecuting  witness  then  grabbed  the  pantaloons  from  the 
defendant  and  jumped  toward  the  door.  He  is  very  confident 
that  the  money  was  still  in  the  pantaloons  at  this  time  and 
had  not  been  removed  from  them.  The  defendant  beat  him  to 
the  door  and  stood  against  it,  and  threatened  and  menaced  the 
prosecuting  witness  with  a  razor,  striking  him  under  the  chin 
with  the  hand  that  held  the  razor.  Defendant  said:  **Now, 
that  is  what  I  got  you  up  here  for.  I  got  you  up  here  for 
your  stuflP.  I  want  your  stuff  and  you  give  it  up."  The 
prosecuting  witness  was  very  much  frightened  at  this,  and 
threw  his  pantaloons  on  the  bed  to  attract  the  defendant  away 
from  the  door.  As  the  defendant  went  for  the  pantaloons,  the 
prosecuting  witness  unlocked  the  door  and  escaped.  The  de- 
fendant then  rifled  the  pantaloons  of  the  greater  portion  of 
the  money.  These  facts  disclose  a  case  of  robbery.  It  may 
very  well  be  that  taking  the  pantaloons  down  from  the  head- 
board while  the  owner  slept  constituted  a  larceny,  but  the 
owner  recaptured  the  pantaloons  with  the  money  and  purse 
in  them,  and  was  thereafter  induced,  ''against  his  will,  ac- 
complished by  means  of  force  and  fear,"  to  yield  up  to  the 
defend&nt  the  possession  of  the  pantaloons  with  the  ''stuff'* 
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in  them  that  the  defendant  v/as  after.    This  latter  act  waa 
beyond  question  a  robbery.     (Pen.  Code,  sec.  211.) 

If  it  be  admitted,  as  is  contended  by  appellant,  that  the  law 
requires  a  showing  that  the  property  taken  was  of  same  pecvr 
niary  value,  this  requirement  was  fully  complied  with  when 
the  police  ofJScer  testified:  **The  money  that  Stevens  handed 
me  was  a  twenty-doUar  gold  piece,  a  one-dollar  piece,  two 
dimes,  one  nickel,  and  a  one-cent  piece."  It  is  not  necessary 
that  any  witness  should  testify  that  a  twenty-dollar  gold  piece 
is  of  some  intrinsic  value.  The  court  will  know  that  with- 
out any  further  evidence.  It  was  not  necessary  to  show  that 
the  purse  was  of  any  intrinsic  value,  even  under  the  rule  con- 
tended for.  This  rule  was  fully  satisfied  when  any  of  the 
articles  taken  was  shown  to  have  intrinsic  value. 

The  information  met  every  possible  requirement  as  to  "some 
intrinsic  value"  when  it  described  the  twenty-eight  dollars 
and  sixty-two  cents  as  "lawful  mon^  of  the  United  States 
of  America." 

3.  The  instruction  of  the  court  as  to  grand  and  petit  larceny 
complained  of  by  defendant  need  not  be  considered  in  detalL 
The  evidence  was  of  such  a  nature  that  if  the  defendant  was 
not  convicted  of  robbery  he  should  have  been  acquitted  alto- 
gether. There  was  no  lesser  oflFense  of  which  the  jury  could 
logically  find  defendant  guilty  if  they  were  not  satisfied  be- 
yond a  reasonable  doubt  that  he  was  guilty  of  robbery.  The 
defense  relied  on  by  defendant  at  the  trial  was,  that  he  was 
guilty  of  no  crime  whatever,  and  his  testimony  would  have 
made  this  good  if  the  jury  had  believed  it.  The  position  of 
the  prosecution  was,  that  he  was  guilty  of  the  very  crime 
charged  against  him, — ^to  wit,  robbery, — and  that  he  had 
taken  the  property  by  means  of  force  and  fear,  and  could  be 
guilty  of  nothing  less  than  robbery,  if  guilty  at  alL  The  in- 
formation  was  not  directed  against  the  act  of  taking  the 
pantaloons  down  from  the  headboard,  but  against  the  final  act 
of  forcible  robbery  to  which  the  prosecuting  witness  testified. 
Instructions  as  to  larceny  were,  then,  immaterial,  and  the  giv- 
ing or  refusing  of  them  could  not  injure  defendant.  {People 
V.  Swist,  136  Cal.  521.)  Nor  does  it  matter  whether  larceny, 
grand  or  petit,  was  correctly  defined  in  any  instruction  given. 
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— and  this  for  the  reason  that  defendant  was  not  convicted  of 
larceny.     (People  v.  O'Neal,  67  CaL  378.) 

4.  Requested  instructions  1,  4,  and  10  were  properly  re- 
fused for  the  reason  assigned  by  the  trial  judge.  Each  of 
them  ignored  the  forcible  taking  of  property  from  the  "imme- 
diate presence"  of  the  owner  as  a  possible  element  of  the 
crime  of  robbery.  In  each  of  them  the  jury  were  in  effect 
told  that  the  taking  must  be  from  the  person  to  make  out  the 
crime  of  robbery.  The  law  permits  a  conviction  of  robbery 
where  the  felonious  taking  is  by  force  or  fear  from  the  "im- 
mediate presence"  of  the  one  in  whose  possession  the  prop- 
erty is.     (Pen.  Code,  sec  211.) 

fiequested  instruction  5  was  based  upon  the  erroneous  as- 
sumption that  there  was  evidence  tending  to  show  that  the 
money  was  taken  from  the  pantaloons  while  the  owner  slept 

There  was  no  such  evidence,  but  the  evidence  was  exactly 
the  contrary.    The  instruction  was  therefore  properly  refused. 

5.  "The  court  charges  you  that  if  any  witness  examined 
before  you  has  willfully  sworn  falsely  as  to  any  material 
matter,  it  is  your  duty  to  distrust  the  entire  evidence  of  such 
witness."  The  above  instruction  was  proper  and  in  sub- 
stantial accord  with  the  statute  (Code  Civ.  Proc.,  sec.  2061, 
subd.  3),  as  construed  in  People  v.  Fitzgerald,  138  Cai.  45. 
(See,  also.  People  v.  Sprague,  53  Cal.  491;  People  v.  Arling- 
ton, 131  Cal,  231.) 

We  advise  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[Crim.  No.  1011.    I>epartiiient  Two.— Deeember  31,  1903.] 

THE  PEOPLE,  Respondent,  v.  ERNEST  DOWELL,  Ap- 
pellant 

GBncnvAL  Law— Bubolaby  —  Tistimont  of  Oo-Dbfindant  —  CaosS' 
Examination — ^Entbt  in  Memobandum-Boob:. — Upon  a  proBeeu- 
tbn  for  burglary,  where  a  defendant,  jointly  indicted  with  the  ap- 
pealing defendant,  testiiled  that  he  alone  had  committed  the  bur- 
glary, and  that  he  had  not  seen  the  appellant  after  the  next  morning 
nntU  he  met  him  in  Peoria,  lUinoia,  where  both  of  them  were  ar- 
rested, it  was  proper  on  erofle-ezamination  to  show  to  the  witness  a 
memorandnm-book  kept  by  him  as  a  diary,  and  to  ask  him  if  a 
BMmoiandmn  therein  appearing,  to  the  effect  that  he  and  appellant 
left  together  the  next  day,  was  not  in  his  handwriting,  and  after  he 
had  repeatedly  denied  that  it  was,  it  was  not  prejudicial  error  to 
allow  the  proseeation  to  ask  him  directly  and  pointedly  whether  the 
entry  was  not  made  by  him. 

Iii^^-Ebbonbous  iNSTBUonoN — Intoxication  ab  Affbctino  Dbobbb — 
HABMIS88  Ebbob. — ^Upon  a  prosecution  for  burglary,  the  degree  of 
the  crime  is  fixed  solely  by  the  time  of  the  commission,  whether  at 
night  or  in  the  daytime;  and  it  was  erroneous  to  instruct  the  jury 
that  "evidence  of  drunkenness  can  only  be  considered  by  the  jury 
for  the  purpose  of  determining  the  degree  of  the  crime."  But 
where  the  sole  defense  was,  that  the  defendant  did  not  commit  or 
aid  in  the  burglary,  and  the  defendant  did  not  claim  that  he  was  in- 
toxicated to  such  a  degree  as  to  render  him  incapable  of  forming 
a  criminal  intention,  but  assumed  to  giye  a  full  account  of  all  that 
transpired  with  minute  detail,  and  requested  an  instruction  on  the 
question  of  the  effect  of  intoxication,  he  was  not  prejudiced  by 
the  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County  and  from  an  order  denying  a  new  triaL  B. 
N.  Smith,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

W.  H.  ft  0.  L.  Shinn,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  E.  B.  Power,  Deputy 
Attomey-Oeneral,  for  Respondent. 

LORIGAN,  J. — The  appellant  was  convicted  of  burglary  in 
the  first  degree,  and  from  the  judgment  and  an  order  denying 
lijs  motion  for  a  new  trial  appeals. 
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The  burglary  charged  was  the  felonious  entry  of  a  room  in 
the  Doty  Block,  in  the  city  of  Pasadena,  occupied  by  several 
young  men  employed  at  the  Hotel  Oreen  in  that  city.  The 
result  of  the  entry  was  the  abstraction  from  said  room  of  a 
large  amount  of  wearing-apparel  belonging  to  its  occupants. 

Several  alleged  errors  are  relied  upon  for  reversaL 

One  F.  A.  Smith  had  been  jointly  informed  against  with 
the  appellant  for  the  offense,  and  had  pleaded  guilly.  Both  he 
and  appellant  were  arrested  in  Peoria,  Illinois,  where  they 
had  gone  immediately  following  the  alleged  burglary.  Smith 
was  called  as  a  witness  on  behalf  of  appellant  and  testified, 
among  other  things,  that  he  alone  had  committed  the  bur- 
glary, that  although  he  and  appellant  had  been  together  all 
the  afternoon,  and  the  latter  had  gone  with  him  to  the  block 
where  the  burglary  was  committed,  and  remained  with  him 
during  the  night  after  the  burglary  was  accomplished,  yet 
appellant  had  nothing  to  do  with  it ;  that  they  separated  the 
next  morning,  and  he  did  not  see  the  appellant  again  until  he 
met  him  in  Peoria. 

On  cross-examination  the  witness  was  shown  a  small  memo- 
randum book  kept  by  him  as  a  diary,  and  was  asked  by  the 
district  attorney  if  an  entry  appearing  therein  was  in  his 
handwriting,  to  which  he  responded  in  the  negative.  He  was 
again  asked  the  same  question,  to  which  he  answered  that 
he  did  not  think  it  was.  He  was  then  asked  the  direct  ques- 
tion whether  such  entry  appearing  therein,  **Left  Los  An- 
geles with  Jiggers  February  4th''  (Jiggers  was  a  nickname 
for  the  appellant),  was  not  made  by  him.  To  this  last  ques- 
tion he  replied  that  he  did  not  remember  ever  making  it,  and 
did  not  think  any  of  it  was  in  his  handwriting. 

Appellant  complains  that  the  inquiry,  in  the  manner  it 
was  made,  and  after  the  denial  of  the  witness  that  the  entiy 
was  in  his  handwriting,  was  prejudicial  to  him.  We  do  not 
think  so.  It  was  proper  in  cross-examination  for  the  people 
to  contradict  the  witness's  statement  on  direct  examination, 
that  he  did  not  see  appellant  after  the  night  of  the  burglary 
until  he  met  him  at  Peoria,  by  calling  his  attention  to  an  entry 
found  in  a  diary  in  all  other  respects  confessedly  kept  by  the 
witness,  tending  to  show  that  they  had  left  Los  Angeles  to- 
gether.   It  is  true  that  the  witness  denied  that  the  entry  was 
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in  his  handwriting,  bat  as  it  was  found  among  other  entries  in 
the  diary  made  by  him,  this  was  sofSdent  warrant  for  asking 
the  question  directly  and  pointedly  as  it  was  asked.  Even  if 
it  were  error  to  ask  it,  it  was  not  such  prejudicial  error  as 
would  warrant  a  reversal.  Whether  the  appellant  and  Smith 
left  Los  Angeles  together  next  day  was  not  an  essential  fact 
in  the  case  necessary  to  be  proven  to  warrant  a  conviction. 
That  both  of  them  were  together  during  the  day  and  night  of 
the  burglary,  and  left  Los  Angeles  the  next  day  or  the  day 
following,  and  were  together  in  Peoria  within  about  two  weeks 
afterwards,  is  admitted.  How  they  left  Los  Angeles,  whether 
separately  or  in  company,  was  not  a  matter  of  grave  impor- 
tance. 

The  principal  ground  of  complaint,  however,  is  relative  to 
an  instruction  given  by  the  court  on  the  matter  of  intoxica- 
tion. 

The  court  instructed  the  jury  that:  ** Evidence  of  drunk- 
enness can  only  be  considered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  crime,  and  for  that  purpose  it  must 
be  received  with  great  caution.*' 

This  instruction  should  not  have  been  given.  It  has  no  rele- 
vancy in  a  trial  for  burglary.  The  degree  of  crime  in  such  a 
case  is  not  measured  by  the  mental  condition  of  the  defend- 
ant. Whether  he  was  intoxicated  or  not  is  entirely  a  false 
quantity  to  be  considered  in  determining  the  degree  of  guilt. 
The  degree  is  determined  solely  by  reference  to  the  time  the 
felonious  entry  into  the  building  was  made;  if  in  the  night- 
time, it  is  burglary  in  the  first  degree, — ^if  in  the  daytime,  in 
the  second  degree.  Intoxication  has  nothing  to  do  with  the 
degree.  It  is  only  relevant  in  considering  the  question  of  the 
intent  with  which  the  entry  was  made,  and  is  to  be  considered 
by  the  jury  for  the  sole  purpose  of  determining  whether  the 
person  accused  was  intoxicated  to  such  an  extent  as  to  render 
him  incapable  of  forming  the  specific  criminal  intent  essen- 
tial to  constitute  the  crime. 

But  while  the  giving  of  such  an  instruction  would  be  error 
in  a  case  which  properly  called  for  a  correct  instruction  with 
reference  to  intoxication  as  bearing  on  the  question  of  the 
intent  with  which  the  entry  into  the  building  was  made,  yet 
in  the  case  at  bar  the  appellant  has  no  ground  to  complain  of 
the  giving  of  the  instruction  in  question. 
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It  was  not  claimed  by  him  upon  the  trial  that  he  was  in- 
toxicated to  such  a  degree  as  to  render  him  incapable  of  form- 
ing such  criminal  intent  in  entering  the  building  as  was  essen- 
tial to  constitute  burglary.  It  is  true  he  had  been  drinking 
during  the  day  to  a  considerable  extent  He  was  not  sober, 
but  he  did  not  claim  that  he  was  so  drunk  as  not  to  fully 
know  all  that  happened  during  the  entire  afternoon  and  even- 
ing. He  gave  a  full  account  of  all  that  transpired  during  that 
period,  with  minute  detail.  It  is  only  on  this  appeal  that  his 
counsel  insists  that  one  of  the  defenses  of  the  appellant  was 
that  he  was  intoxicated  on  the  night  of  the  burglary.  Several 
instructions  were  asked  by  the  appellant  to  be  given  to  the 
jury  in  his  behalf,  and  they  were  given,  but  we  find  among 
them  no  requested  instruction  on  this  alleged  defense.  It  is 
apparent  from  the  entire  record  that  no  such  defense  was 
urged,  and  that  it  is  only  made  now  to  take  advantage  of  the 
instruction  requested  by  the  people  and  given  by  the  court, 
but  which  was  not  relevant  to  any  defense  made  on  the  trial. 

The  sole  defense  relied  on  by  the  appellant  before  the  jury 
was,  that  he  did  not  commit,  or  in  any  respect  aid  in,  the  com- 
mission of  the  burglary,  or  enter  the  room;  that  he  was  not 
with  Smith  when  he  entered  it,  knew  nothing  of  his  intention 
to  enter  it,  did  not  in  any  manner  participate  in  the  offense, 
and  was  not  near  the  Doty  Block  when  it  was  committed. 
His  defense  was  not  that  he  did  not  commit  the  burglary,  or, 
if  he  did,  that  he  was  intoxicated,  but  solely  that  he  did  not 
commit  it  or  participate  in  it. 

In  fact,  there  is  no  evidence  in  the  case  showing  that  the 
appellant  actually  entered  the  room,  and  from  the  instruc- 
tions of  the  court  and  the  evidence  in  the  case  it  would  appear 
that  the  appellant  was  prosecuted  and  convicted  ui>on  the 
theory  that,  while  he  did  not  actually  enter  the  room,  he  aided 
and  abetted  Smith  in  his  entry  of  it  and  perpetration  of  the 
crime. 

Several  other  errors  are  alleged,  mainly  in  the  admission 
of  evidence,  but  we  do  not  think  they  have  any  merit  or  re- 
quire particular  mention. 

The  judgment  is  af&rmed. 

McFarland,  J.,  and  Henshaw,  J.,  ooneorred. 
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[L.  A.  Ko.  1075.    In  Bank.-— December  81,  1903.] 

J.  L.  HARRIS,  AppeUant,  v.  REFUGIO  DUARTE  et  aL, 
Defendants;  MARIUS  BELLUE  and  MARIE  BELLUE, 
Respondents. 

AFPKAir— Bsvixw  OF  BvnaMCV— SumoiXMOT  of  Sfsoifications— Gbn- 
XKAL  FniDiNGS — ISSUES  JoiMXD — Cabm  Ovbbbulkd. — A  BpeeiflcatioB 
of  insuiBeienej  of  the  evidenee  to  tapport  the  findings  is  eai&eient 
where  it  points  to  a  partieolar  finding,  or  if  the  motion  for  a  new 
trial  is  directed  against  a  general  verdict  or  an  omfi4bus  finding 
that  an  or  certain  allegations  of  the  complaint  or  answer  are  true, 
or,  if  there  are  no  findings,  the  specifications  need  be  no  more  spe- 
eifie  than  the  issaes  distinctly  made  by  the  pleadings.  [De  Molera 
T.  Martin,  120  OaL  54^  is  overmled  so  far  as  holding  to  the  con- 
trary.] 

Id.-*Aotion  to  Quist  Titlb— Umimati  Findings  as  to  Ownxrship — 
OsNEBAL  Spbgefioations. — ^In  an  action  to  quiet  title,  where  the 
findings  are  merely  general  as  to  the  ultimate  facts  of  ownersiiip 
by  the  defendants,  and  that  plaintiff  did  not  have  title  to  the  prem- 
ises, specifications  of  insufiSdency  of  the  evidence  to  support  each 
of  these  findings  as  made  are  sulBcient  to  entitle  the  plaintiff  to 
a  review  of  the  evidence  upon  appeal. 

to. — ^Findings  against  Evidxnci — ^TrruB  or  Assignxb  in  Insolvsnot— 
Bsclaaation  or  Homxstsad — ^Lihited  Bbsosiption. — Where  the 
appellant  claimed  title  to  the  disputed  premises  under  conveyance 
from  an  assignee  in  insolvency  of  the  respondent's  husband,  and  a 
declaration  of  homestead  under  which  the  respondents,  husband  and 
wife,  claim,  did  not  describe  the  disputed  premises,  though  the  hus- 
band in  fact  owned  and  resided  upon  the  same,  as  part  of  his  indos- 
ure,  the  disputed  premises  were  not  exempt  as  a  homestead  from  the 
claims  of  creditors,  and  findings  that  the  respondents  are  entitled 
to  the  disputed  premises,  and  that  plaintiff  is  not  entitled  thereto, 
are  against  the  evidence. 

Id. — ^Dbed  by  Assiqnxk  in  Insolvinot — ^Psoor  or  Pbooxbdinos  not 
BsQuiSED. — ^A  party  claiming  title  under  a  deed  hj  an  assignee  in 
insolvency  is  not  required  in  support  of  his  deed  to  offer  proof  that 
the  assignee  made  full  report  of  his  proceedings  under  the  order 
of  sale^  and  that  the  insolvency  court  made  an  order  confirming  the 


APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
CXLL.  QU.— 32 
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Charles  Lantz,  and  J.  W.  Swanwick,  for  Appellant 
J.  Brousseau,  for  Respondents. 

BEATTY,  C.  J.— This  is  an  action  to  quiet  title  to  a  strip 
of  land  in  Los  Angeles,  about  one  hundred  and  fifty  feet  in 
width,  bounded  on  the  north  by  Jefferson  Street,  and  ex- 
tending from  Alameda  Street  on  the  east  to  the  line  of  Glass's 
land  on  the  west.  In  the  tract  bounded  by  Jefferson  Street  on 
the  north,  Alameda  Street  on  the  east,  the  land  of  Olass  on  the 
west,  and  the  land  of  Stanway  on  the  south,  there  are  ap- 
proximately eleven  and  a  half  acres,  and  the  strip  in  contro- 
versy, containing  about  one  and  one  half  acres,  is  bounded  on 
the  south  by  the  north  line  of  the  southernmost  ten  acres  of 
the  whole  tract.  Numerous  parties  were  named  as  defend- 
ants, but  a;i  to  some  the  action  was  dismissed.  Others  were 
defaulted  and  others  disclaimed,  so  that  there  remained  as 
contestants  of  plaintiff's  title  only  Bellue  and  wife.  Upon  a 
trial  of  the  issues,  the  superior  court  found  in  their  favor,  and 
plaintiff  appeals  from  an  order  denying  his  motion  for  a  new 
trial. 

The  principal  ground  of  the  motion  was  insufl&ciency  of  the 
evidence  to  support  the  findings  of  fact, — i.  e.  that  Bellue  and 
wife  had,  and  that  plaintiff  did  not  have,  title  to  the  premises ; 
and  the  main  contention  of  appellant  is,  that  the  superior 
court  erred  in  refusing  to  grant  a  new  trial  on  this  ground. 
Respondents  object  to  any  consideration  of  the  evidence  in 
the  record  upon  the  ground  that  the  statement  on  motion  for 
new  trial  does  not  purport  to  contain  all  the  evidence  and 
does  not  specify  the  particulars  in  which  the  evidence  is  in- 
sufficient to  sustain  the  findings.  We  think,  however,  that  the 
specifications  are  entirely  sufficient.  They  are  as  specific  as 
the  findings  themselves,  which,  it  is  true,  are  of  the  ultimate 
facts  of  ownership,  and  absence  of  ownership.  The  findings 
may  be  obnoxious  to  the  rule  stated  in  De  Molera  v. 
Martin,  120  Cal.  544,  but  that  rule  has  not  been  fol- 
lowed in  any  recent  case.  I  have  never  deemed  it  a 
coirect  rule,  and  in  the  opinion  of  Justice  Shaw,  concurred 
in  by  Justices  Henshaw  and  Angellotti,  in  the  case  of  Bell 
v.  Staacke,  decided  November  30th  last  {ante,  p.  186),  it 
is  unequivocally  rejected.    It  may  therefore  be  understood 
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that  De  Molera  v.  Martin  is,  as  to  this  point,  overruled.  A 
specification  is  sufficient  when  it  points  to  a  particular  find- 
ing, or  if  the  motion  is  directed  against  a  general  verdict,  or 
an  omnibtts  finding  that  all  or  certain  designated  allegations 
of  the  complaint  or  answer  are  true,  or  a  judgment  without 
findings,  in  any  such  case  it  need  be  no  more  specific  than  the 
issues  distinctly  made  by  the  pleadings. 

Among  the  facts  clearly  established  by  uncontradicted  evi- 
dence were  the  following :  By  a  deed  made  and  recorded  Au- 
gust 2,  1886,  Frederico  Pena  conveyed  to  Marius  Bellue  the 
southernmost  ten  acres  of  the  tract  of  land  bounded  on  the 
north  by  Jefferson  Street,  south  by  lands  of  Stanway,  west 
by  lands  of  Olass,  and  east  by  Alameda  Street ;  that  is  to  say, 
he  conveyed  the  south  ten  acres  of  the  tract  containing  eleven 
and  a  half  acres.  Upon  receipt  of  this  deed  Bellue  entered 
into  possession  of  the  whole  of  the  eleven  and  a  half  acres, 
inclosing  in  one  body  not  only  the  ten  acres  described  in  the 
conveyance  from  Pena,  but  also  the  strip  about  one  hundred 
and  fifty  feet  wide  lying  between  his  ten  acres  on  the  south 
and  Jefferson  Street  on  the  north.  He  seems  to  have  sup- 
posed that  his  deed  covered  the  entire  tract,  and  Pena  does 
not  seem  to  have  made  any  claim  to  the  contraiy.  At  all 
events,  Bellue  claimed  the  whole,  paid  taxes  on  the  whole,  and 
constructed  his  house — ^a  dwelling  and  store — at  the  comer  of 
Jefferson  and  Alameda  streets,  quite  outside  of  the  ten  acres 
described  in  Pena's  deed.  In  this  house  he  was  residing  with 
his  wife  and  three  children  on  May  10,  1894,  when  his  wife 
made  and  filed  a  declaration  of  homestead,  the  material  por- 
tion of  which  reads  as  follows:  ''Enow  all  men  by  these  pres- 
ents :  That  I  do  hereby  certify  and  declare  that  I  am  the  wife 
of  Marius  Bellue,  and  that  I  do  now,  at  the  time  of  making 
this  declaration,  actually  reside  with  my  husband  and  children 
on  the  land  and  premises  hereinafter  described.  That  the 
land  and  premises  on  which  I  reside  are  bounded  and  de- 
scribed as  follows,  to  wit :  Being  the  southernmost  10  acres  of 
that  certain  tract  of  land  in  the  southeast  quarter  of  section 
nine,  township  two  south,  range  13  west,  S.  B.  M.,  bounded  on 
the  north  by  Jefferson  Street,  or  road,  on  the  south  by  lands 
lately  or  now  owned  by  J.  S.  Stanway,  on  the  west  by  lands 
occupied  by  one  Glass;  and  east  by  Alameda  Street  or  road." 
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It  will  be  observed  that  this  is  the  same  description  con- 
tained in  Pena's  deed,  and  that  it  does  not  cover  the  land 
npon  which  Bellue's  house  was  situate  or  any  portion  of  the 
strip  in  controversy,  unless  the  boundaries  given  can  be  drawn 
to  tiie  line  of  Jefferson  Street  by  the  statement  that  the  land 
described  was  the  land  on  which  the  declarant  was  residing. 
But  this  we  do  not  think  can  be  done.  A  declaration  of  home- 
stead must  contain  a  description  of  the  premises  claimed,  and 
a  statement  that  the  person  making  it  is  residing  on  the  prem- 
ises described.  (Civ.  Code,  sec.  1263.)  If  the  declarant  makes 
a  mistake  and  gives  a  description  of  land  upon  which  she  does 
not  reside,  her  statement  that  she  resides  upon  the  land  can- 
not enlarge  its  boundaries.  The  strip  in  controversy  was 
therefore  not  exempt  as  a  homestead  from  the  claims  of  cred- 
itors. This  being  its  condition  on  May  12,  18d4,  Bellue  filed 
his  voluntary  petition  in  insolvency  under  the  state  law.  On 
the  same  day  he  was  adjudged  insolvent,  and  in  due  course 
transferred  all  his  property  to  his  assignee,  from  whom  plain- 
tiff derives  title  to  the  strip  in  controversy  by  various  mesne 
conveyances. 

Upon  this  evidence  we  cannot  see  how  the  finding  of  the 
superior  court  in  favor  of  Bellue  and  wife  can  be  sustained. 
The  premises  were  not  covered  by  the  homestead,  and  passed 
to  the  assignee  in  insolvency,  and  from  him  by  regular  convey- 
ances to  the  plaintiff. 

There  is  some  question  made  by  respondent  as  to  the  valid- 
ity of  the  assignee's  deed,  based  upon  the  absence  of  proof 
that  he  made  a  full  report  of  his  proceedings  under  the  order 
of  sale,  and  the  failure  to  offer  proof  that  the  insolvency  court 
made  any  order  confirming  the  sale  preliminary  to  the  execu- 
tion of  the  assignee's  deed.  We  are  not  cited  to  any  law^  and 
we  are  not  aware  of  any,  which  requires  a  party  making  title 
under  an  assignee  in  insolvency  to  offer  proof  of  these  matters 
in  support  of  his  deed. 

The  order  appealed  from  is  reversed,  and  the  cause  re- 
manded. 

Shaw,  J.      Angellotti,  J.,  McFarland,  J. 
Lorigan,  J.,  Henshaw,  J. 

Van  Dyke,  J.,  dissented  and  adhered  to  the  opinion  ren- 
dered in  Department  One. 
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The  following  la  the  opinion  of  Department  One  rendered 
on  the  8th  of  October,  1902,  and  adhered  to  by  Mr.  Justice 
Van  Dyke: — 

VAN  DYKE,  J. — ^Action  to  quiet  title  and  judgment  for 
certain  of  the  defendants. 

The  appeal  is  from  an  order  denying  plaintiff's  motion  for 
a  new  trial.  Appellant  relies  upon  errors  of  law  occurring 
at  the  trial,  consisting  in  overruling  plaintiff's  objection  to 
the  admission  of  evidence  showing  prescriptive  title  in  the 
defendants  Bellue,  and  in  admitting  a  declaration  of  home- 
stead made  by  the  defendant  Marie  Bellue  also  upon  the 
ground  that  the  evidence  is  insufficient  to  justify  the  findings. 
It  was  in  issue  that  the  respondents  claimed  title  to  a  portion 
of  the  premises  described  in  the  plaintiff's  complaint.  It  was 
competent  and  relevant,  therefore,  to  introduce  testimony  ir 
support  of  a  prescriptive  title,  as  well  as  a  title  by  deed.  Oc- 
cupancy for  the  period  prescribed  by  law  as  sufficient  to  bar 
an  action  for  the  recovery  of  the  property  confers  a  title 
thereto,  denominated  title  by  prescription,  which  is  sufficient 
against  all.  (Civ.  Code,  sec.  1007.)  The  testimony  was 
proper  also  to  aid  the  court  in  construing  the  declaration  of 
homestead  as  to  the  description  of  the  premises.  The  declara- 
tion in  the  usual  way  states  that  the  party  making  it  at  that 
time  actually  resided  with  her  husband  and  children  on  the 
land  and  premises  therein  described  (then  giving  the  descrip- 
tion), from  which  description  the  appellant  contends  the 
homestead  property  did  not  extend  to  Jefferson  Street.  De- 
fendant Bellue  testified  that  he  with  his  wife  resided  at  Jef- 
ferson and  Alameda  streets  in  the  city  of  Los  Angeles;  that 
he  went  on  those  premises  in  1889,  and  fenced  around  the 
property,  cultivated  it,  built  a  house  on  the  comer  of  Jeffer- 
son and  Alameda  streets;  that  he  lived  there  continuously 
from  that  time;  and  that  he  was  the  husband  of  Marie  Bellue 
at  the  time  of  the  declaration  of  homestead,  and  that  she  lived 
on  the  premises  with  him  as  his  wife,  with  their  children. 
He  also  introduced  state,  county,  and  city  tax-receipts  from 
1888-1889  up  to  the  date  of  the  trial  in  1900,  describing  the 
premises  as  a  quarter-acre  bounded  north  by  Jefferson  Street 
and  east  by  Alameda  Street.  Appellant  contends  that  a  pre- 
scriptive title  would  not  avail  the  defendants  unless  the  pos- 


602  Harris  v.  Duartb.  [141  Cal. 

session  continued  longer  than  five  years  after  the  filing  of  the 
petition  in  insolvency  of  defendant  Marios,  May  12,  1894; 
but  the  proceedings  in  insolvency  did  not  affect  the  homestead, 
as  that  was  exempt  under  the  law,  and  the  schedule  in  the 
inventory,  after  giving  a  description  of  the  property',  states 
that  ''the  foregoing  is  subject  to  declaration  of  homestead  by 
Marie  Bellue,  wife  of  petitioner";  and  the  deed  of  the  as- 
signee in  insolvency  to  the  grantor  of  plaintiff  could  not  con- 
vey the  homestead  tract,  even  if  it  purported  to  do  so. 

Appellant  contends  that  the  evidence  does  not  support  find- 
ing II,  to  the  effect  that  the  plaintiff  is  not  the  owner  of  the 
land  therein  described,  as  against  the  respondents,  and  that 
there  is  no  determination  by  the  court  as  to  who  is  the  right- 
ful owner  of  that  portion  of  the  property  sued  for,  not  em- 
braced in  said  finding  II.  The  finding  referred  to  is  to  the 
effect  that  the  respondents  were  the  owners  of  the  premises 
therein  described, — ^to  wit,  the  homestead  property  on  the 
corner  of  Jefferson  and  Alameda  streets,  already  referred  to. 
— and  that  the  plaintiff  had  no  right,  title,  or  interest  in  or  to 
the  same.  Finding  III  is  to  the  effect  that  the  plaintiff  is  the 
owner  of  the  land  described  in  the  complaint  as  against  all 
the  defendants  excepting  the  respondents,  and  as  to  them, 
except  that  part  thereof  which  is  described  in  finding  II.  It 
cannot  be  said  that  the  findings  are  not  supported  by  the 
evidence,  and  the  statement  on  motion  for  a  new  trial  does 
not  purport  to  contain  all  the  evidence,  and,  if  any  evidence 
is  omitted,  it  will  not  be  presumed  to  be  adverse  to  the  finding 
of  the  court 
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[L.  A.  No.  1124.    In  Bank.— ^Jannary  2,  1904.] 

L.  M.  BIGELOW,  Appellant,  v.  CITY  OF  LOS  ANGELES. 
Respondent;  M.  J.  NEWMABE  et  al.^  Interveners,  Re- 
spondents. 

Eminent  Domain — Opxnxng  of  Pdblio  Stbebt — Stipulation— Injitno 
TioN  Btnr— Delay  or  Tbial— Loss  or  Equitable  Belief. — ^Where 
by  stipulation  entered  into  at  the  trial  of  an  action  to  eondemn 
land  the  eondemnation  had  become  final,  it  being  also  stipulated 
that  an  ordinance  should  be  paaaed  to  vacate  an  allej  as  a  street 
or  thoroughfare,  and  an  injunction  was  sought  to  restrain  the 
opening  of  the  street  oyer  plaintiff's  land  until  a  valid  ordinanre 
should  be  passed  as  stipulated,  but  no  injunction  was  enforced, 
and  for  seven  or  eight  years  before  the  trial  of  the  suit  the  street 
had  remained  open  and  occupied  as  a  public  street,  and  plaintiff 
paid  assessments  on  her  property  for  its  improvement,  the  plaintiff 
was  not  entitled  upon  the  delayed  trial  of  the  injunction  suit  to  the 
equitable  relief  sought. 

Id. — Damages — Absence  or  Issue — Pleading — Claim  not  Presented 
TO  Council — New  Tbial. — Where  no  issue  was  raised  on  the  trial 
upon  the  question  of  damages,  and  the  plaintiff  merely  sought  to 
sustain  her  prayer  for  an  injunction  by  an  averment  that  she  would 
be  damaged  in  the  sum  of  ten  thousand  dollars  by  failure  to  va- 
cate the  street,  as  stipulated,  or  to  sustain  the  injunction  nought, 
and  where  no  claim  for  damages  was  presented  to  the  city  council, 
as  required  by  the  city  charter,  a  new  trial  cannot  be  granted  to 
try  the  question  of  damages. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion, 

McNutt  &  Hannon,  and  A.  W.  Hutton,  for  Appellant. 

W.  B.  Mathews,  Attorney  for  City  of  Los  Angeles,  Re- 
spondent. 

J.  S.  Chapman,  for  Juana  Larronde,  Intervener,  Respond- 
ent. 

M.  J.  Newmark,  Intervener,  Respondent,  in  pro.  per. 

GRAY,  C. — Plaintiff  owns  a  lot  of  land  in  the  city  of  Los 
Angeles,  said  lot  being  about  one  hundred  and  fifty-five  feet 
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north  and  south  and  one  hundred  and  five  feet  east  and  west, 
and  bounded  on  the  north  by  the  plaza,  on  the  east  by  Negn> 
Alley,  and  on  the  west  by  an  alley  ten  feet  wide,  running 
along  the  westerly  line  of  Engine  House  No.  38.  In  1887 
the  defendant  city  commenced  an  action  against  the  plaintiff 
herein,  Mrs.  Bigelow,  to  condemn  a  right  of  way  over  and 
covering  the  greater  portion  of  this  property  for  the  eztensiou 
of  Los  Angeles  Street  north  to  the  plaza.  While  said  action 
was  pending,  and  before  any  proceedings  had  been  taken  to 
ascertain  tiie  damage  to  be  paid  for  condemning  the  said  land, 
the  plaintiff  city  and  defendant  Mrs.  Bigelow  entered  into  a 
written  stipulation  disposing  of  the  question  of  damages  as 
follows : — 

''It  is  hereby  stipulated  and  agreed  by  and  between  the  eity 
of  Los  Angeles  and  the  said  L.  M.  Bigelow,  respective  parties 
to  said  action: 

"  (1)  That  the  purchase  price  to  be  paid  for  the  strip  of 
land  sought  to  be  condemned  and  to  be  taken  for  public  use 
as  a  public  street  of  the  said  city,  is  the  sum  of  $12,000. 

''(2)  That  the  said  sum  of  $12,000  shall  be  deposited  by 
said  city  in  the  court,  or  any  portion  of  such  sum  not  so  de- 
posited shall  be  secured  by  good  and  sufficient  bond,  ezecuted 

by and and  that  the  same  shall  be 

paid  over,  or  the  said  bond  be  conditioned  that  the  money  be 
paid  over  to  the  said  L.  M.  Bigelow,  upon  the  passage  of  said 
two  several  orders  or  ordinances  hereinafter  mentioned. 

''  (3)  That  immediately  upon  an  order  or  ordinance  being 
passed  by  the  council  of  said  city,  declaring  said  proposed  Los 
Angeles  Street  opened  as  a  public  street  of  said  city,  the  said 
city  shall  pass  an  order  or  ordinance  abandoning  and  vacating 
Negro  Alley  as  a  street  or  thoroughfare,  and  disclaim  all 
right,  title,  or  interest,  in  fee  or  otherwise,  in,  over,  along,  or 
upon  any  portion  of  the  strip  of  land  lying  to  the  east  of  the 
said  proposed  easterly  line  of  the  said  Los  Angeles  Street." 

This  stipulation  was  dated  December  16,  1887,  was  filed  in 
the  condemnation  proceedings,  and  thereupon  a  decree  of  the 
court  was  entered  declaring  Los  Angeles  Street  open.  There- 
after, on  motion  of  Mrs.  Bigelow,  the  court  stayed  further 
proceedings  until  the  city  should  be  able  to  secure,  according 
to  the  terms  of  the  stipulation,  ''the  whole  amount  of  $12,000 
without  any  deduction  or  offsets  by  assessments  or  otherwise.'* 
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The  matter  remained  in  that  condition,  as  is  alleged  by  plain- 
tiff herein,  to  her  great  damage  in  consequence  of  the  delay, 
until  the  6th  of  September,  1888,  when  the  city  finally  paid 
over  to  Mrs.  Bigelow  $12,000  as  the  purchase  price  of  said 
land  taken.  Thereupon,  Mrs.  Bigelow,  through  her  attorne3rs, 
entered  into  another  stipulation  as  follows : — 

**We  hereby  consent  that  the  order  heretofore  entered  may 
be  set  aside,  and  that  said  decree  may  be  declared  final  in  the 
premises,  and  further  that  plaintiff  may  take  possession  of 
the  land  sought  to  be  condemned,  and  use  the  same  as  a  pub- 
lic street  of  said  city  forever. 

''It  being  understood  that  immediately  upon  the  entering 
of  the  decree  herein  the  council  of  said  city  shall  pass  an  or- 
dinance declaring  Los  Angeles  Street  open,  and  vacating 
Negro  Alley  as  provided  in  the  stipulation  heretofore  filed  in 
this  case." 

This  stipulation  was  in  turn  filed;  and  thereupon  the  city 
passed  an  ordinance  declaring  Los  Angeles  Street  open,  and 
also  some  time  thereafter  passed  what  purported  to  be  an 
ordinance  vacating  and  closing  Negro  Alley.  Thereafter  Mrs. 
Bigelow  claiming  that  the  last-named  ordinance  was  a  nul- 
lity, commenced  this  suit  to  restrain  the  city  from  further 
entering  upon  her  land  and  premises,  until,  through  its  coun- 
cil, it  should  pass  an  ordinance  vacating  and  abandoning 
Negro  Alley  as  a  public  street.  In  her  complaint  she  alleged 
the  facts  substantially  as  above  set  forth,  and  also  alleged  that 
the  city  had  failed  and  refused  to  pass  an  ordinance  vacating 
Negro  Alley.  She  further  alleged  that  it  was  among  the 
main  considerations  moving  the  plaintiff  to  the  stipulations 
that  Negro  Alley  should  be  vacated  and  abandoned  by  the 
defendant ;  and  that  this  was  so  for  the  reason  that  she  would 
have  left  without  the  abandoning  of  the  alley  only  a  narrow 
wedge-shaped  strip  of  land  between  Los  Angeles  Street  anJ 
the  alley  only  a  few  feet  wide  at  the  south  end,  and  running 
to  a  point  at  the  north  some  thirty  feet  before  reaching  the 
plaza,  and  that,  without  the  abandonment  of  the  alley  and 
the  consequent  right  to  use  the  west  half  of  the  alley  in  con- 
nection with  this  narrow  strip,  the  same  would  be  practically 
useless  for  any  purpose,  and  the  plaintiff  would  suffer  dam- 
age in  the  sum  of  ten  thousand  dollars  over  and  above  tha 
amount  already  paid  her. 
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Plaintiff  prayed  for  an  injunction  against  the  city  restrain- 
ing it  from  entering  upon  or  in  any  way  using  the  said  lanJ 
and  premises  of  plaintiff  in  said  Los  Angeles  Street  until  the 
said  city  should  pass  an  ordinance  vacating  Negro  Alley  and 
for  such  other  and  further  decree  as  may  seem  meet  and 
proper.  There  is  no  allegation  in  the  complaint  that  plaintiff 
presented  any  claim  for  those  damages  to  the  city  council. 
Thereafter  the  defendant  answered  the  complaint,  and  cer- 
tain property-owners  along  Negro  Alley  intervened,  and  their 
complaints  were  in  turn  answered,  and  upon  the  issues  thus 
made  the  case  went  to  trial  before  the  court  without  a  jury, 
and  the  findings  and  judgment  were  against  the  plaintiff,  dis- 
missing her  action. 

The  plaintiff  appeals  from  an  order  denying  her  motion  for 
a  new  trial.    There  is  no  appeal  from  the  judgment 

The  equitable  relief  in  the  nature  of  an  injunction  prayed 
for  by  plaintiff  could  not  be  properly  granted  by  the  trial 
court  on  the  showing  made  before  it.  It  was  shown  by  the 
stipulations  entered  into  at  the  trial  of  the  case  that  the  judg- 
ment condemning  the  land  for  Los  Angeles  Street  had  become 
final  with  the  consent  of  the  plaintiff,  and  that  after  the  com- 
mencement of  this  suit,  and  some  seven  or  eight  years  before 
the  trial  of  it,  Los  Angeles  Street  had  been  opened  and  graded, 
and  during  all  those  years  it  had  remained  an  open  public 
street,  used  and  occupied  as  such,  and  plaintiff  had  made  no 
effort  to  enforce  any  injunction  against  it,  but,  on  the  con- 
trary, paid  assessments  on  her  property  for  the  improvement 
of  this  street  in  seeming  acquiescence  in  the  use  thereof  as  a 
public  street.  The  findings  are  in  accordance  with  these 
stipula1;ions.  It  is  not  strongly  contended  by  appellant  that 
she  is  entitled  to  have  the  equitable  relief  prayed  for ;  and  in 
view  of  these  stipulations  and  findings  it  cannot  be  plausibly 
so  contended. 

Plaintiff's  main  contention,  as  here  urged,  is,  that  she  is 
entitled  to  damages  on  account  of  the  city  not  fulfilling  its 
contract  to  close  Negro  Alley,  and  that  the  court  should  have 
granted  her  a  new  trial  that  she  might  obtain  those  damages. 
The  trouble  with  this  contention  is,  that  an  examination  of 
the  record  shows  that  this  was  not  an  action  for  damages. 
No  damages  were  demanded  in  the  complaint;  and  there  was 
no  allegation  in  it  to  the  effect  that  plaintiff  had  suffered  any 
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damage.  The  allegation  as  to  ten  thousand  dollars  damages 
was  conditioned  upon  the  refusal  of  the  injunction,  and  was 
intended  only  to  satisfy  the  requirement  that  the  complaint 
in  suit  for  an  injunction  must  show  that  substantial  damages 
will  result  if  the  injunction  is  not  granted.  Furthermore, 
there  was  nothing  in  the  stipulations  or  other  evidence,  nor 
was  there  anything  in  the  pleading,  to  show  that  any  claim 
or  demand  for  any  damages  had  been  presented  to  the  coun- 
cil of  the  city  of  Los  Angeles.  In  order  that  the  suit  might 
be  treated  as  one  for  damages  it  was  absolutely  necessary  that 
a  daim  therefor  should  have  been  so  presented  to  the  coun- 
cil. (City  Charter  of  Los  Angeles  (Stats.  1889,  p.  510),  sec. 
222;  Alden  v.  County  of  Alameda,  43  Cal.  270;  Bhoda  v.  Ala- 
meda County,  52  Cal.  350;  Bancroft  v.  City  of  San  Diego. 
120  Cal.  432;  McCann  v.  Sierra  County,  7  Cal.  121.)  Ther- 
was  no  case  for  damages  presented  by  the  pleadings,  and  no 
issue  of  that  kind  tried.  Can  it  be  said  that  the  court  should 
have  granted  a  new  trial  as  to  an  issue  that  had  never  been 
tried  and  was  not  before  the  court!  We  think  not.  We  are 
not  holding  that  the  complaint  failed  to  state  a  cause  of  ac- 
tion, but  only  that  the  pleadings  presented  no  issue  as  to  a 
cause  of  action  for  damages,  and  that  there  can  be  no  new 
trial  of  an  issue  which  is  not  presented  by  the  pleadings  in  the 
case.  Not  being  in  a  position  to  obtain  damages  on  account 
of  failure  to  show  presentation  of  claim  therefor,  and  not 
being  entitled  to  equitable  relief,  a  new  trial  was  properly 
denied  her. 

Some  of  the  findings  of  the  court  are  perhaps  unsupported 
by  the  evidence,  but  these  findings  become  immaterial  in  view 
of  the  stipulations  and  other  findings  showing  that  plaintiff 
is  not  entitled  to  have  the  equitable  relief  to  which  they  re- 
late. 

We  advise  that  the  order  denying  a  new  trial  be  aflSrmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  affirmed. 

Angellotti,  J.,  Lorigan,  J.,  MoFarland,  J.,  Henshaw,  J. 
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[S.  F.  No.  2741.    In  Ba]ik.-~Janiiar7  4,  1904.] 

CHARLES  Q.  WILLET,  Respondent,  v.  THE  CROCKBRr 
WOOLWORTH  NATIONAL  BANK,  Appellant. 

Pastnebship— USB  or  Fmic  Namx  bt  iNDXvmDAL. — An  individual  may 
eondnet  bis  btisincBs  under  any  designation  he  sees  fit;  and  in  the 
absence  of  any  statute  of  this  state  forbidding  the  use  of  a  firm 
name  as  a  trade-name  by  an  individual,  there  is  no  neeesaaiy  or 
oondusive  presumption  that  the  words  "ft  Co.,"  used  after  a  deal- 
er's name,  import  that  he  has  a  partner  or  partners,  or  that  sueh 
title  includes  more  than  one  person. 

Id, — ^Bepbbsxntation  to  Bank — Credit  to  Individual — Set-Ow  of 
Personal  Note  against  Firm  Aoootjnt — Sxcbbt  Partnebs.-— 
Where  an  individual  who  commenced  business  in  a  firm  name  stated 
to  the  cashier  of  a  bank,  with  whom  he  sought  to  open  a  deposit 
account  in  such  name,  that  he  was  the  sole  owner  of  the  business, 
and  never  notified  the  bank  to  the  contrary,  and  afterward  formed 
a  secret  partnership  with  other  parties  in  the  same  firm  name,  with 
the  agreement  that  the  names  of  the  other  partners  should  not  be 
disclosed,  but  should  be  kept  secret,  and  subsequently  borrowed 
money  from  the  bank  in  his  individual  name,  the  bank  is  entitled 
as  against  such  secret  partners  to  set  off  said  note  against  the  de- 
posit account  standing  in  the  firm  name. 

Id. — Estoppel  of  Dormant  Partner.— Where  a  dormant  partner  per- 
mits the  business  world  to  believe  that  the  ostensible  partner  is 
the  sole  owner  of  the  business,  he  is  estopped  from  claiming  the 
contrary  against  those  who  have  in  good  fkith  acted  upon  such  ap- 
pearance, and  cannot  be  heard  to  insist  that  a  creditor  has  not  the 
right  to  set  off  his  debt  against  such  ostensible  partner. 

Id. — Plea  of  Estoppel — Waiver  of  Objection — Appeal. — Where  there 
was  an  attempt  in  the  answer  to  plead  facts  constituting  an  estop- 
pel, and  evidence  was  received  under  it  without  objection  to  tlw 
pleadings,  and  the  case  was  tried  on  the  theory  that  the  plea  was 
sufficiently  made,  objection  to  the  pleading  was  waived  and  cannot 
be  urged  upon  appeal  for  the  first  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    P.  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  E.  Monroe,  Monroe  &  Cornwall,  and  Lloyd  &  Wood, 
for  Appellant. 

A  corporation  cannot  enter  into  a  partnership  with  a  pil- 
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vate  person.  (Whittenion  MiUs  v.  Upton,  10  Gray,  582;* 
Ounn  V.  Central  R.  R.  Co,,  74  Ga.  509;  Central  Ry.  Co.  v. 
Smith,  76  Ala.  133;  Aurora  State  Bank  v.  Oliver,  62  Mo.  App. 
390-393;  Burke  v.  C<mcord  R.  R.  Co.,  61  N.  H.  160-247;  Cvl 
vert  V.  Idaho  Stage  Co.,  25  Or.  45;  Bates,  on  Partnership,  133, 
Green's  Ultra  Vires,  2d  ed,  p.  423.)  There  is  no  presumption 
that  a  firm  name  includes  more  than  one  person.  {Robinson 
V.  Magarity,  28  HI.  423;  Brennan  v.  Partridge,  67  Mich.  453.) 
One  who  is  silent  when  he  ought  to  speak  will  be  prevented 
from  speaking  when  he  ought  tx>  keep  silent  (Bigelow  on 
Estoppel,  587.)  A  silent  partner  cannot  preyent  a  bank 
from  applying  money  recdved  from  the  partnership  for  de- 
posit to  a  debt  of  the  only  ostensible  partner.  {Alien  v. 
Brown,  39  Iowa,  830.)  The  sufficiency  of  the  pleading  can- 
not be  objected  to  for  the  first  time  upon  appeal.  {Tulley  v. 
Tranor,  53  CaL  274.) 

Crandall  ft  Bull,  and  H.  M.  Barstow,  for  Respondent. 

The  defendant  is  estopped  from  questioning  the  validity  of 
the  partnership  which  made  the  deposits.  {French  v.  Dona- 
hue, 29  Minn.  Ill;  Ya/ncy  v.  Morton,  94  Cal.  560.)  A  cor- 
poration may  be  a  member  of  a  partnership.  {CatskiU  Bank 
v.  Oray,  14  Barb.  479;  Butler  v.  American  Toy  Co.,  46  Conn 
136;  French  v.  Donahue,  29  Minn.  Ill;  AUen  v.  Woonsocket. 
11  B.  I.  388.)  There  is  no  estoppel  of  the  plaintiff  to  claim 
the  deposits,  for  want  of  the  necessary  elements  of  estoppel. 
{Boggs  v.  Merced  etc.  Co.,  74  Cal.  367 ;  Bamhart  v.  Fulkerth, 
93  Cal.  497;  Becker  v.  Becker,  102  Cal.  228;  Murphy  v.  Clay- 
ton,  113  Cal.  153,  160.) 

LOBIGAN,  J. — ^This  is  an  appeal  from  a  judgment  on  a 
bill  of  exceptions. 

Appellant  attacks  the  sufficiency  of  the  evidence  to  sustain 
the  findings  upon  which  judgment  for  respondent  was  entereil. 

The  facts  are  substantially  as  follows:  One,  A.  B.  Perry, 
some  time  in  the  latter  part  of  1896  (the  record  does  not  dis- 
close the  exact  date),  went  to  the  banking-house  of  the  Tal- 
lant  Banking  Company,  in  San  Francisco,  for  the  purpose  of 
opening  a  deposit  account  with  said  bank  in  the  name  of  A. 

171  Am.  Bee.  681. 
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B.  Perry  &  Co.  He  stated  to  the  cashier  of  the  bank  at  the 
time  that  he  was  the  sole  owner  of  the  business  of  A.  B.  Perry 
&  Co.,  and  had  no  partner;  that  he  was  going  to  open  up  his 
business  in  that  style,  and  under  the  name  of  A.  B.  Perry  & 
Co.,  and  run  the  bui^ness  that  way  for  the  appearance  of  it; 
that  he  preferred  to  do  it  in  that  manner,  as  he  thought  it  gave 
him  a  little  strength;  that  he  expected  to  take  a  partner  in, 
and  when  he  did  so  he  would  not  have  to  make  any  change. 

That,  on  January  1,  1897,  the  said  A.  B.  Perry  and  W.  P. 
Fuller  &  Co.,  a  corporation,  entered  into  articles  of  copart- 
nership under  the  firm  name  and  style  of  A.  B.  Perry  &  Co. , 
that  such  articles  provided,  among  other  things,  that  sail 
W.  P.  Puller  &  Co.,  or  its  employees,  should  not  be  required 
to  give  their  time  or  services  to  tiie  conduct  of  such  business, 
but  that  A.  B.  Perry  should  givc  his  entire  time  and  attention 
to  it.  The  articles  further  provided  for  the  keeping  of  books 
of  account,  and  in  that  regard  specially  stipulated  that,  ''said 
books  shall  be  kept  in  the  name  of  A.  B.  Perry  &  Co.,  and  the 
name  of  W.  P.  Fuller  &  Co.  shall  not  appear  therein,  but  shall 
remain  and  be  kept  secret  and  undisclosed  by  the  parties 
hereto.  The  account  of  W.  P.  Fuller  &  Co.  in  this  copart- 
nership shall  be  kept  in  the  name  of  'Private  Partner,*  and 
all  credits  and  debts  belonging  to  said  W.  P.  Fuller  &  Ca 
as  partner,  shall  be  kept  in  said  name." 

That,  after  the  formation  of  such  partnership  the  deposit 
account  stood  in  the  name  of  said  A.  B.  Perry  &  Co.,  with 
said  Tallant  Banking  Company,  and  in  August,  1897,  the  said 

A.  B.  Perry  individually  borrowed  from  the  said  Tallant 
Banking  Company  the  sum  of  sixteen  hundred  dollars,  for 
which  he  gave  his  personal  note,  payable  ninety  days  aft^r 
date.  In  November,  1898,  said  Tallant  Banking  Company 
transferred  to  defendant  certain  of  its  assets,  including  the 
said  note,  and  thereupon  defendant  assumed  certain  liabilities 
of  the  Tallant  Banking  Company,  including  the  liability  for 
the  deposit  to  the  credit  of  A.  B.  Perry  &  Co.  The  said  de- 
posit account  was  thereafter  kept  by  defendant  with  said  A. 

B.  Perry  &  Co.,  but  said  A.  B.  Perry  had  no  individual  de- 
posit with  defendant  at  any  time. 

When  the  transfer  of  the  account  and  note  was  made  from 
the  Tallant  Banking  Company  to  the  defendant  bank,  the 
eashier  of  the  former  informed  the  officers  of  the  latter  of  the 
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statements  A.  B.  Perry  had  made  when  he  first  appeared  at 
the  bank  as  to  his  sole  ownership  of  the  business,  that  he  had 
no  partner,  and  stated  the  reasons  he  gave  why  he  wished  to 
eondnet  the  business  under  the  firm  name  of  A.  B.  Perry  & 
Co. 

That  neither  the  Tallant  Banking  Company,  nor  the  de- 
fendant bank  ever  had  any  actual  notice  that  A.  B.  Perry  & 
Co.  represented  a  partnership,  or  that  A.  B.  Perry  had  a 
partner,  or  that  any  one  other  than  said  A.  B.  Perry  was  in- 
terested in  the  business  conducted  under  such  name. 

That,  on  February  14,  1899,  there  was  on  deposit  to  the 
credit  of  A.  B.  Perry  &  Co.  with  the  defendant  the  sum  of 
$1,720.64,  and  on  that  day  defendant  charged  said  account 
with  the  sum  of  $1604.94,  being  the  amount  due  on  said  note 
of  A,  B.  Perry.  This  was  done  without  any  request  from 
said  A.  B.  Perry,  or  A.  B.  Perry  &  Co.,  and  solely  on  account 
of  the  fatal  illness  of  said  A.  B.  Perry,  reported  to  the  de- 
fendant. 

Said  A.  B.  Perry  having  subsequently  died,  W.  P.  Puller 
&  Co.,  claiming  to  be  the  surviving  partner  of  A.  B.  Perry  & 
Co.,  demanded  the  delivery  to  it  by  defendant  of  the  entin 
$1,720.64,  and  being  refused  assigned  its  claim  to  plaintiff  for 
collection. 

The  lower  court  found  ''that  the  defendant  did  not  know 
A.  B.  Perry  to  be  alone  in  business  under  such  firm  name; 
that,  after  January  1,  1897,  he  did  not  hold  himself  out  as  the 
sole  member  of  said  A.  B.  Perry  &  Co.,  nor  as  the  sole  owner 
of  the  business  conducted  under  that  name,  nor  was  he  after 
that  date  so  known  or  considered  in  the  business  world." 

And  found  also  that  "the  defendant  did  not  g^ive  said  A.  B. 
Perry  credit,  or  accept  his  promissory  note  because  of,  or  in 
reliance  upon,  the  fact  that  A.  B.  Perry  was  alone  the  owner 
of  the  deposit  account  standing  in  the  name  of  A.  B.  Perry 
&  Co." 

It  is  insisted  by  the  appellant,  that  these  findings  are  not 
supported  by  the  evidence,  and  we  have  come  to  the  same  con- 
clusion. They  are  not  only  not  so  supported,  but  the  evidence 
directly  shows  the  contrary. 

While  the  exact  date  when  A.  B.  Perry  opened  his  account 
with  the  Tallant  Banking  Company  is  not  shown,  it  is  fairly 
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inferable  from  the  evidence  that  he  had  opened  it  somewhat 
prior  to  the  agreement  of  partnership  between  himself  and 
W.  P.  Fuller  &  Co. ;  that  he  was  then  the  sole  owner  of  the 
business,  and  so  declared  himself  to  the  cashier  of  the  bank, 
giving  his  reason  for  adopting  the  name  and  style  of  A.  B. 
Perry  ft  CJo. 

There  is  not  a  particle  of  evidence  to  show,  that  from  that 
date,  A.  B.  Perry  ever  acquainted  the  Tallant  Bank,  or  the 
defendant  bank,  that  his  relation  to  the  business  of  A.  B. 
Perry  &  Ck).,  had  changed,  that  he  had  a  partner,  or  had 
entered  into  partnership,  or  that  W.  P.  Fuller  ft  Ck).  was  in 
any  manner  interested  in  the  business. 

Neither  did  W.  P.  Fuller  ft  Ck).  at  any  time  until  after 
Perry's  death  noti^  either  of  them  of  its  interest  in  the  busi- 
ness as  a  partner.  Nor  is  there  any  evidence  showing  that 
even  an  intimation  was  conveyed  to  either  banking-house  thac 
Perry  was  not,  at  all  times,  the  sole  owner  of  the  business. 

In  fact,  it  would  have  been  a  violation  of  the  articles  of 
agreement  for  A.  B.  Perry  or  W.  P.  Fuller  ft  Co.  to  have 
informed  anybody  that  such  a  partnership  existed.  Thi> 
agreement  between  them  expressly  provided  that  their  part- 
nership should  be  kept  a  secret.  The  presumption  is,  that 
men  keep  their  agreements,  and  in  the  case  at  bar  it  appears 
to  be  the  fact  that  both  of  them  kept  theirs,  and  that  A.  B. 
Perry,  having  in  the  beginning  stated  that  he  was  the  sole 
owner  of  the  business  without  a  partner,  sedulously  thereafter 
avoided  informing  either  the  Tallant  bank,  or  the  defendant 
bank  to  the  contrary.  Aside  from  depositing  and  checking 
against  his  account,  he  had  but  few  dealings  with  the  officers 
of  either  bank,  but  those  he  did  have  tended  to  confirm  their 
belief  in  his  original  declaration  that  he  was  the  sole  owner. 
To  illustrate,  in  1898,  contemplating  a  trip  east,  he  caUed  at 
the  Tallant  bank,  and  stated  that  while  east  he  might  make 
some  purchases  and  want  to  overdraw  his  account;  to  meet 
such  overdrafts  he  desired  to  leave  blank  notes  with  the  bank, 
giving  as  a  reason  therefor,  that,  while  his  bookkeeper  could 
sign  checks,  there  was  no  one  who  could  sign  notes  for  him. 
The  bank  declined  to  receive  such  notes,  and  other  arrange 
ments  were  made.  When  the  transfer  of  the  account  from 
the  Tallant  bank  to  the  defendant  bank  was  made,  the  identi- 
fication signature  furnished  to  the  bank  by  Perry,  upon  which 
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alone  it  should  honor  checks,  was  that  of  A.  B.  Perry  &  Co., 
signed  by  A.  B.  Perry. 

Both  these  transactions  were  confirmatory  of  his  original 
declaration  of  individual  ownership ;  that  he  alone  could  draw 
checks  was  equiyalent  to  sa3ring  that  he  alone  still  owned  the 
business;  that  there  was  no  one  who  was  authorized  to  sign 
notes  for  him,  even  to  meet  the  exigencies  of  the  business 
wlxile  he  was  away,  warranted  the  natural  inference  that  he 
was  solely  interested  in  it,  and  excluded  the  idea  of  his  having 
a  partner. 

Not  only  does  the  whole  trend  of  the  evidence  tend  to  show 
that,  as  far  as  the  TaUant  bank,  or  the  defendant  bank  is  con- 
cerned, they  knew  A.  B.  Perry  as  the  sole  owner  of  the  busi- 
ness represented  by  the  style  and  name  of  A.  B.  Perry  ft  Co., 
but  the  plaintiff  made  no  effort  to  show  that  any  information 
to  the  contrary  was  brought  to  the  attention  of  either. 

The  trial  court  seems  to  have  attached  some  importance  to 
the  fact  that  the  defendant  bank,  after  the  transfer  to  it  by 
the  Tallant  Banking  Company  of  the  account  of  A.  B.  Perr}' 
ft  Co.,  ''received  its  deposits  and  honored  its  checks  without 
prosecuting  any  inquiry  as  to  the  membership  of  such  copart- 
nership." 

But  there  was  nothing  calling  for  such  inquiry.  No  con- 
clusive presumption  arose  from  the  use  of  the  term  **&  Co.," 
in  connection  with  A.  B.  Perry,  which  imported  the  existence 
of  a  copartnership.  It  is  a  matter  of  common  observation 
that  persons  do  business  f  requ^itly  under  what  is  known  as  a 
trade-name,  adopted  for  the  purpose  of  giving  them  an  ap- 
parent standing  in  the  business  community.  This  is  the  idea 
Perry  had  in  view.  He  selected  it,  doubtless,  as  a  trade-name, 
and  because,  as  he  stated  to  the  Tallant  bank,  he  *' thought  it 
gave  him  a  little  strength.*' 

It  does  not  necessarily  follow  as  a  presumption  from  the 
use  of  such  a  business  designation  that  more  tiian  one  person 
is  interested  in  the  business,  or  that  any  other  than  the  one 
whose  name  is  given  is  so  interested.  The  business  world  looks 
chiefly  to  the  individual  actually  mentioned  in  the  business 
appellation  until  it  discovers  or  is  informed  that  others  are 
interested  in  the  business  with  him.  There  is  no  law  of  this 
state  which  prevents  the  use  of  a  trade-name  by  an  individual, 
GZLL  GaL— 88 
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and  in  the  absence  of  any  such  prohibition  an  individual  may 
conduct  business  under  any  designation  he  sees  fit.  As  is 
stated  in  Brennan  v.  Partridge,  67  Mieh.  453,  "In  a  state 
where  there  is  no  statute  prohibiting  the  use  of  a  name  or 
an  abbreviation  to  do  business  under  other  than  that  of  the 
individual,  there  is  no  necessary  presumption  that  when 
'&  Co.'  is  made  use  of  after  the  dealer's  name,  he  has  a 
partner  or  partners,  or  that  such  title  includes  more  than 
one  person." 

Aside  from  this,  the  Tallant  Banking  Company  did  make 
inquiry  at  the  time  when  inquiry  should  properly  have  been 
made,  when  the  account  was  proposed  by  Perry  to  be  opened, 
and  had  been  informed  by  him  that  he  was  the  sole  owner. 
Nothing  arose  subsequently  to  awake  suspicion  ui>on  the  part 
of  the  Tallant  Banking  Company  as  to  the  accuracy  of  this 
statement,  and,  as  far  as  the  defendant  is  concerned,  it  must 
be  borne  in  mind  that  all  the  rights  which  had  accrued  in  be- 
half of  the  Tallant  bank  against  Perry  or  A.  B.  Perry  &  Co^ 
represented  by  Perry  as  sole  owner,  passed  to  the  defendant 
by  its  assumption  of  such  account,  and  the  transfer  of  the 
note  to  it. 

It  cannot  be  questioned  that,  if  the  Tallant  bank  had  the 
right  to  offset  this  note  against  A.  B.  Perry  &  Co.'s  ac- 
count, such  right  passed  to  the  defendant  bank  under  the 
transaction  between  them.  Nothing  certainly  arose  prior  to 
the  transfer  by  the  Tallant  bank  to  require  any  additional 
inquiry  on  its  part.  Neither,  if  that  fact  could  affect  its 
rights  at  all,  did  anything  arise  to  call  for  inquiry  by  the 
defendant  bank.  It  had  a  right  to  rest  on  the  statements 
which  Perry  had  made  to  the  Tallant  bank  as  to  his  owner- 
ship of  the  business,  and  of  which  it  was  informed  when  the 
transfer  of  the  account  and  note  were  being  negotiated.  Be- 
sides, this  inquiry  is  only  required  when  such  inquiry  would 
have  disclosed  the  facts.  If  inquiry  had  been  made  of  the 
business  community,  it  could  have  imparted  no  information 
other  than  that  A.  B.  Perry  was  the  owner  of  the  business, 
because,  under  the  partnership  agreement,  the  actual  man- 
agement of  it  was  left  to  him  alone,  and  it  was  provided  by 
the  same  instrument  that  the  fact  that  IViller  &  Co.  was  a 
partner  should  be  kept  concealed  by  both  of  them,  and  the 
presumption  is  that  they  kept  their  agreement* 
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Nor  would  subsequent  inquiry  of  Perry  have  been  attended 
with  any  better  results.  He  was  bound  by  the  contract  equally 
with  Fuller  &  Co.  to  conceal  the  existence  of  the  latter  as  a 
member  of  the  firm,  and  if  inquiry  had  been  made,  doubtless 
would  have  done  so.  In  fact,  his  whole  course  of  conduct 
shows  that  he  lived  up  to  the  agreement  in  this  particular. 

Under  these  circumstances  it  is  apparent,  that  any  inquiry 
made  would  be  fruitless,  without  considering  whether  it  lies 
in  the  mouth  of  Fuller  &  Co.  to  now  complain  of  a  failure  to 
make  inquiry  concerning  a  fact  which  it  had  so  cautiously 
provided  should  be  kept  secret  and  undisclosed. 

Some  importance  is  attached  to  the  fact  that,  after  business 
relations  were  established  between  A.  B.  Perry  &  Co.,  and 
the  defendant  bank,  a  loan  was  negotiated  for  three  thousand 
dollars  by  A.  B.  Perry  with  the  latter,  and  a  note  given  exe- 
cuted by  him  in  the  firm  name  of  A.  B.  Perry  &  Co.  This  note 
was  paid.  It  is  argued  from  the  execution  of  this  note  in  the 
firm  name  that  the  bank  must  have  dealt  with  A.  B.  Perry 
&  Co.  as  a  partnership.  We  do  not  think  this  circumstance 
entitled  to  the  importance  which  is  claimed  for  it.  As  the 
bank  understood  and  believed  A.  B.  Perry  and  A.  B.  Perry 
&  Co.  to  be  the  same,  it  would  be  a  circumstance  of  no  moment 
with  it  whether  the  note  was  signed  by  A.  B.  Perry  or  A.  B. 
Perry  ft  Co.  Under  either  signature  it  would  represent,  in 
their  belief,  simply  A.  B.  Perry  the  individual,  and  taking  it 
in  the  manner  in  which  it  was  executed  may  have  been  entirely 
for  the  convenience  of  Perry.  As  far  as  the  bank  was  con- 
cerned, it  knew  no  diflference  between  the  individual  and  the 
firm. 

As  to  the  finding  ''that  the  defendant  did  not  give  A.  B. 
Perry  credit^  nor  accept  his  promissory  note  because  of,  or  in 
relianoe  upon,  the  fact  that  he  was  alone  the  owner  of  the 
deposit  account  standing  in  the  name  of  A.  B.  Perry  ft  Co.," 
we  are  satisfied  also  that  the  evidence  is  entirely  to  the  con- 
trary. 

In  determining  whether  the  evidence  supports  this  finding 
it  is  not  alone  sufficient  to  examine  the  relations  existing  be- 
tween A.  B.  Perry  and  the  defendant,  but  there  must  be  also 
taken  into  consideration  the  transactions  previously  had  be- 
tween the  Tallant  bank  and  A,  B.  Perry,  because  as  we  have 
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said,  whatever  rights  had  aocnied  in  favor  of  the  Tallant 
bank,  at  the  time  of  its  negotiations  with  the  defendant  result- 
ing in  the  transfer  of  the  note  and  the  assumption  of  the  lia- 
bility on  the  deposit  account,  passed  to  the  defendant  The 
note  was  then  due,  and  if,  under  the  law  upon  the  facts  then 
existing,  the  Tallant  bank  had  the  right  to  set  off  the  note 
against  the  account,  it  passed  to  the  defendant.  That  the 
Tallant  bank  credited  Perry  and  accepted  his  note  in  reliance 
upon  the  fact  that  he  alone,  as  he  stated,  was  the  owner  of 
the  deposit  account,  we  think  has  been  clearly  shown. 

When  the  transfer  of  the  deposit  account  and  not^  were 
being  negotiated,  it  was  stated  to  defendant  by  Mr.  McKee, 
cashier  of  the  Tallant  bank,  ''that  along  with  this  note  wouJd 
come,  among  the  other  deposits,  accounts  to  be  transferred,  an 
account  of  A.  B.  Perry  &  Co.  «  .  .  That  the  note  and  account 
were  one  and  the  same  thing,  and  we  had  a  number  of  bor- 
rowers who  borrowed  money  and  kept  money  to  their  credit. 
...  I  stated  in  general  terms  the  nature  of  the  business.  I 
told  them  that  Mr.  Perry  was  doing  business  under  the  firm 
name  of  A.  B.  Perry  &  Co.,  because  he  told  me  that  he  pre- 
ferred to  do  it  that  way;  he  thought  it  gave  him  a  little 
strength;  that  he  was  the  sole  owner  of  the  business.  That 
knowledge  I  got  from  Mr.  Perry  himself."  And  the  cashier 
of  defendant  bank,  Mr.  Kline,  testified:  ''In  the  acceptance 
of  these  notes  and  security  that  were  turned  over  to  us  by 
Tallant  Banking  Company,  I  acted  upon  the  statement  and 
representations  made  to  me  by  Mr.  McKee."  This  evidence, 
to  our  mind,  about  which  there  is  no  contradiction,  fully  estab- 
lishes, not  only  that  the  Tallant  bank  originally  took  said  note 
on  the  faith  of  A.  B.  Perry's  declaration  that  he  alone  owned 
the  business  of  A.  B.  Perry  &  Co.,  and  as  a  consequence  the 
account  standing  in  the  name,  but  that  the  defendant  took  it, 
and  intended  to  take  it,  with  all  the  legal  rights  which  existed 
in  favor  of  such  Tallant  bank.  It  is  hardly  necessary  to  say 
that  when,  under  such  circumstances,  a  person  says  he  acted 
upon  the  statement  and  representation  of  another  in  a  busi- 
ness transaction,  that  he  is  understood  to  mean  that  he  relied 
upon  them. 
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We  have  discussed  these  findings,  and  the  evidence  bearing 
on  them,  becaiise  the  defendant,  as  a  defense  to  the  claim  of 
plaintiff,  insisted  that  it  had  a  right  to  set  off  said  note  against 
the  amount  due  on  said  account  for  the  reason  that  it  believed, 
and  was  justified  in  believing,  that  A  B.  Perry  was  the  sole 
owner  of  the  business  represented  by  A.  B.  Perry  ft  Co. ;  that 
it  did  not  know  that  any  other  person  than  A.  B.  Perry  was  a 
member  or  interested  in  said  business,  and  that  the  corpora- 
tion of  W.  P.  Fuller  ft  Co.  was  estopped  from  claiming  any 
interest  in  said  deposit  ftuid  adverse  to  the  right  of  defendant 
to  set  off  said  note  against  it. 

The  findings  of  the  court  which  we  have  called  attention  to 
negative  this  claim.  The  evidence  in  the  case,  which  we  hold 
is  directly  contrary  to  the  findings,  support  it. 

No  one  will  claim  that,  if  in  fact  A.  B.  Perry  was  the  sole 
owner  of  such  business,  the  right  of  set-off  as  exercised  was 
not  available  to  the  defendant. 

It  is  equally  available  when,  from  the  facts  of  a  case,  it 
appears  that  the  surviving  partner  is  a  dormant,  or  secret 
partner,  who  permits  or  authorizes  his  copartner  to  hold  him- 
self out  as  the  sole  member  of  the  partnership,  and  on  the 
faith  of  that  appearance  to  obtain  credit.  This  is  the  rela- 
tion— ^a  dormant  and  secret  partner — which  W.  P.  Bhiller  ft 
Co.  bore  to  the  firm  of  A.  B.  Perry  &  Co.,  and  the  rule  is  ele- 
mentary that,  where  a  dormant  partner  permitB  the  business 
world  to  believe  that  the  ostensible  partner  is  alone  the  owner 
of  the  business,  he  is  estopped  from  claiming  to  the  contrary 
against  those  who  have,  in  good  faith,  acted  upon  such  ap- 
pearance, and  cannot  be  heard  to  insist  that  a  creditor  under 
such  circumstances  has  not  the  right  to  set  off  his  debt  against 
such  ostensible  partner.  On  this  point  it  is  only  necessary  to 
refer  to  the  text-books.  (Collyer  on  Partnership,  p.  1099, 
and  note;  1  Lindley  on  Partnership,  p.  686;  Bates  on  Part- 
nership, sec.  1093 ;  Barbour  on  Set-Off,  pp.  56,  62, 103 ;  Water- 
man on  Set-Off,  sec.  238.  Though  the  cases  are  to  the  same 
effect:  Lord  v.  Baldmn,  6  Pick.  352;  Van  Valen  v.  RuiseU, 
13  Barb.  592;  AUen  v.  Braum,  39  Iowa,  830;  and  Brown's  Ajh 
peal,  17  Pa.  St.  484.) 

The  case  at  bar  comes  squarely  within  the  rule.  Under  the 
terms  of  their  partnership  agreement,  such  partnership  was 
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not  only  to  be  secret,  but  it  was  to  be  kept  secret.  Perry,  as 
the  active  manager  of  the  firm,  was  to  mingle  with  the  busi- 
ness world  ostensibly  as  the  sole  owner  of  the  business.  It 
was  intended  that  he  alone  should  be  known  in  it,  and  was 
empowered  from  his  very  position  under  the  terms  of  the 
partnership  to  deceiye  the  public  as  to  the  true  state  of  affairo, 
and  authorized  to  make  any  representation  which  would  in- 
duce those  with  whom  he  dealt  to  believe  him  the  sole  owner 
of  the  business.  Fuller  &  Co.  knew  the  inner  conduct  of  their 
own  firm,  that  business  relations  would  naturally  be  estab- 
lished in  various  quarters,  and  that  they  were  actually  estab- 
lished with  the  Tallant  bank  and  with  the  defendant;  that 
inquiries  would  be  made  as  to  whom  A.  B.  Perry  &  Co.  repre- 
sented. It  was  intended  that  his  should  not  be  disclosed,  and 
Perry  was  enjoined  not  to  do  so.  This  necessitated  actual  de- 
ception if  inquiry  would  be  made,  or  such  a  course  of  conduct 
as  would  tend  to  suggest  individual  ownership  and  prevent 
inquiry.  By  its  own  act  Puller  &  Co.  placed  Perry  where 
such  deception  could  be  practiced.  In  so  doing  it  constituted 
him  its  agent,  became  bound  by  his  representations,  and  is 
now  estopped  to  question  the  truth  of  them  against  one  who 
acted  upon  them  in  good  faith.  Fuller  &  Co.  voluntarily  as- 
sumed this  secret  relationship,  and  made  the  deception  pos- 
sible, and  it  is  only  just  that  it  should  suffer  by  reason  of  it 
rather  than  an  innocent  creditor  who  through  its  conduct  was 
deceived  as  to  the  true  condition  of  affairs. 

It  is  insisted  by  the  respondent  that  estoppel  was  ]x>t 
pleaded.  As  we  construe  the  answer,  there  was  at  least  an 
attempt  to  do  so.  Some  facts  tending  to  establish  an  estoppel 
are  pleaded.  No  demurrer  to  the  answer  was  filed  or  objee- 
tion  made  to  the  introduction  of  evidence  under  it.  The  ease 
was  tried  upon  the  theory  that  the  plea  was  sufficiently  made 
Under  these  circumstances,  the  objection  was  waived,  and 
cannot  now  for  the  first  time  be  urged  here.  {Httghes  v. 
Wheeler,  76  Cal.  230;  Davis  v.  Davis,  26  Cal.  23.^} 

Appellant  makes  the  additional  i>oint  that  W.  P.  FHiIler  & 
Co.,  being  a  corx>oration,  could  not  l^^ally  enter  into  a  eo- 
partnership  with  an  individual,  and  for  that  reason  no  part- 
nership ever  existed  between  A,  B.  Perry  and  W.  P.  Fuller 
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&  Co.  The  disposition  we  make  of  the  case  upon  a  review  of 
the  findings  under  the  evidence  makes  it  unnecessary  to  dis- 
cuss this  x)oint. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

HenshaWy  J.,  McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Van 
Dyke,  J.,  and  Beatty,  C.  J.,  concurred. 


[8.  F.  No.  2424.  In  Bank.— Jannarj  6,  1904.] 

A.  H.  BAILY,  Jr.,  et  al.,  Appellants,  v.  HENRY  KRBUTZ- 
MANN,  Respondent 

Kxw  TriaI/— Dklat  in  SxBvnro  Btatemxnt— Excusable  Nsglsot.— 
The  court  has  authority,  upon  a  proper  motion  made  therefor,  to 
relieve  a  party  moving  for  a  new  trial  for  his  failure  to  serve  the 
statement  in  time,  on  the  ground  of  excusable  neglect.  And  where 
such  motion  is  granted  and  afterwards  the  new  trial  is  denied,  the 
appellate  court  will  not  presume  that  the  denial  was  based  on  the 
ground  of  the  delay  in  the  service  of  the  proposed  statement. 

lb. — EVIDKNGX — ^MXDICAL  EXPERTS — EXTRACTS  FROM  BoOKS  INADMIS- 
SIBLE.— ^A  medical  expert  cannot,  on  direct  examination,  recite  in- 
stances from  medical  reports  and  authors  illustrating  the  difficulties 
attending  the  diagnosis  of  a  case  similar  to  the  one  involved  in  the 
triaL  Medical  works  are  hearsaj  and  inadmissible  in  evidence,  ex- 
cept on  cross-examination,  when  a  specific  work  may  be  referred  to, 
to  discredit  a  witness  who  has  based  his  testimony  upon  it. 

Ia. — ^Neoligsnoe — ^Phtbioian — ^Instructions. —  In  an  action  against 
a  physician,  in  which  the  complaint  charged  the  defendant  with 
negligence  and  want  of  skill  in  treating  the  plaintiff,  an  instruction 
as  follows,  "The  defendant  in  this  action  is  not  charged  by  the 
plaintiffs  with  any  lack  of  general  skill  or  competent  as  a  physi- 
eian  and  surgeon.  This  amounts  to  an  admission,  and  you  are 
bound  to  hold  accordingly,  that  the  defendant  was  possessed  of  that 
ordinary  medical  and  surgical  knowledge  and  skill  which  the  law 
requires  him  to  possess;  there  being  no  degree  other  than  that  of 
ordinary  knowledge  and  skill  recognized  by  law  as  a  standard  or 
applicable  as  a  measure  of  knowledge  and  skill  in  such  cases," — ^is 
erroneous. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  a  new  trial  John 
Hunty  Judge. 
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The  facta  are  stated  in  the  opinion  of  the  court 
J.  J.  Burt,  for  Appellants. 
Loewy  &  Qutsch,  for  Respondent. 

THE  COURT.— The  defendant  is  a  physician  and  sa^eon, 
and  as  such  he  examined  the  plaintiff  Hannah  M.  Baily,  and 
pronounced  her  ailment  to  be  a  cystic  tumor  of  the  ovary, 
and  ordered  her  to  a  hospital,  where  he  proceeded  to  operate 
upon  her  for  the  said  aiknent.  After  an  abdominal  incision 
and  careful  inspection  of  the  parts,  he  discovered  that  the 
ovaries  were  in  reasonably  good  condition,  and,  finding  the 
uterus  enlarged,  concluded  that  the  patient  was  probably 
pregnant,  and  sewed  up  the  incision.  The  wound  healed,  and 
subsequent  events  proved  that  she  was  not  pregnant  at  the 
time  of  the  attempted  operation.  Thereafter  the  physiciana 
and  surgeons  called  as  witnesses  reached  the  conclusion,  from 
the  history  of  the  case  and  all  the  circumstances  surrounding 
it,  that  the  patient's  trouble  was  neither  pregnancy  nor  an 
ovarium  tumor,  but  was  in  fact  a  fibroid  tumor  of  the  uterus 
or  something  else  nearly  allied  thereto.  The  patient  and  her 
husband  brought  this  suit  to  recover  forty  thousand  dollars 
for  the  said  alleged  unskillful  and  negligent  acts  of  defend- 
ant. The  verdict  and  judgment  being  in  defendant's  favor, 
plaintiffs  moved  for  a  new  trial,  and  bring  this  appeal  from 
the  order  denying  the  motion. 

1.  Respondent  makes  the  preliminary  objection  that  the 
proposed  statement  on  motion  for  new  trial  was  not  served 
in  time,  and  therefore  the  court  was  warranted  in  denying 
the  motion,  because  there  was  no  proper  record  to  base  it  on. 
But  it  appears  that  appellants  made  a  motion  in  due  form  to 
be  relieved  from  their  failure  to  serve  the  statement  in  time 
upon  the  ground  of  excusable  neglect  This  motion  was 
granted,  and  thereafter  the  statement  was  duly  settled  and 
certified  by  the  court.  It  was  clearly  within  the  discretion  of 
the  court  to  do  this.  {Banta  v.  Siller,  121  Cal.  414.)  In 
view  of  the  trial  court's  order  relieving  appellants  from  their 
failure  to  serve  the  statement  in  time,  we  will  not  presume 
that  the  new  trial  was  refused  on  the  ground  of  any  delay  *Jk 
the  service  of  the  proposed  statement. 
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2.  Many  objections  are  urged  by  appellant,  but  we  will 
discuss  only  those  errors  which  seem  to  require  a  reversal  of 
the  order  appealed  from. 

On  the  trial  medical  witness  called  by  defendant  as  ex- 
perts to  prove  that  his  treatment  of  Mrs.  Baily  was  neither 
negligent  nor  lacking  in  medical  or  surgical  skill  were  al- 
lowed, in  response  to  questions  by  defendant's  counsel  and 
against  the  objections  of  plaintiffs  that  the  same  was  incompe- 
tent and  hearsay,  to  recite  instances  from  medical  reports  and 
authors  illustrating  the  difficulties  which  attend  a  diagnosis 
under  the  circumstances  developed  in  the  case  of  Mrs.  Baily. 
For  instance,  Dr.  De  Vecchi  was  permitted  to  say:  '*!  refer  to 
some  reports  in  the  Annals  of  Medicine,  which  prove  the 
difiiculty  of  making  a  diagnosis.  .  .  .  Professor  Beverding, 
of  Geneva,  who  is  considered  one  of  the  most  eminent  sureeons 
of  Gteneva^  once  examined  a  woman;  he  coujd  not  make  a 
jiagnosis,  but  he  suspected  pregnancy,  which  diagnosis  he 
doubted  after  the  absolute  assertion  of  the  woman  that  it 
was  impossible  that  she  should  be  pregnant.  He  sent  the 
woman  to  a  hospital  in  Geneva,  where  the  physician,  after  a 
careful  examination  and  questioning  of  the  woman,  decided 
CO  wait  for  a  while,  under  suspicion  of  pregnancy,  and  after 
a  month  or  two  an  abdominal  opening  was  made,  and  they 
found  a  pregnant  uterus  of  six  months." 

Another  physician  testified:  '^I  think  you  will  find  it  in  a 
book.  Spencer  Wells,  when  asked  what  class  of  tumor  he 
was  dealing  with  in  an  operation  he  was  about  to  perform, 
said:  'I  have  stopped  guessing;  I  will  tell  you  when  I  open 
the  abdomen.'  That  was  after  he  had  performed  one  thou- 
sand operations.  He  was  the  greatest  author  on  abdominal 
tumors."  There  were  many  more  of  these  illustrations  and 
recitals  from  standard  authors,  living  and  dead,  but  the  above 
quotations  are  sufficient  to  illustrate  the  point.  It  has  been 
held,  without  conflict  and  in  an  extended  line  of  cases  in  this 
state,  that  medical  works  are  hearsay  and  inadmissible  in  evi- 
dence, except  perhaps  on  cross-examination  when  a  specific 
work  may  be  referred  to,  it  seems,  to  discredit  a  witness  who 
has  based  his  testimony  upon  it.  {People  v.  Wheeler,  60  Cal. 
581;^  Gallagher  v.  Market-Street  By.  Co.,  67  Cal.  13 ;«  LOly 
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V.  Parkinson,  91  CaL  655.)  In  Peofde  v.  Ooldensan,  76  CaL, 
at  page  348,  it  is  said:  ''Dr.  Wolsey,  one  of  the  experts  ealled 
by  the  defense,  was  asked  to  name  the  cireunistances  of  the 
cases  he  had  read  where  violence  accompanied  hysterical 
mania,  and  the  court  sostained  an  objection  to  the  question. 
If  allowed,  the  examination  would  have  been  in  effect  the 
introduction  of  medical  works  in  evidence,  and  therefore  it 
was  properly  rejected.''  It  must  be  taken  as  the  settled  rule 
in  this  state  that  medical  books  are  not  admissible  as  evidence, 
except  in  the  instance  already  specified.  If  the  books  them- 
selves are  hearsay  and  inadmissible,  certainly  any  recital  of 
their  contents  or  the  substance  thereof  is  none  the  less  hear- 
say, and  should  be  excluded  for  that  reason.  It  is  apparent 
that  the  plaintiff's  case  may  have  been  materially  prejudiced 
by  the  erroneous  admission  of  this  evidence. 

3.  At  the  request  of  respondent  the  court  instructed  the 
jury  as  follows:  ''The  defendant  in  this  action  is  not  charged 
by  the  plainti£b  with  any  lack  of  general  skill  or  competency 
as  a  physician  and  surgeon.  This  amounts  to  an  admission, 
and  you  are  bound  to  hold  accordingly,  that  the  defendant 
was  possessed  of  that  ordinary  medical  and  surgical  knowl- 
edge and  skill  which  the  law  requires  him  to  possess;  there 
being  no  degree  other  than  that  of  ordinary  knowledge  and 
skill  recognized  by  law  as  a  standard  or  applicable  as  a  meap- 
ure  of  knowledge  and  skill  in  such  cases." 

This  instruction  was  erroneous,  and  should  not  have  been 
given.  The  plaintiff  charged  the  defendant  with  negligence 
and  want  of  skill  in  treating  her,  and  should  have  been  left 
to  argue  to  the  jury  that  the  facts  presented  showed  that  the 
defendant  was  lacking  in  the  skill  osually  posseased  hy  a 
physician  and  surgeon. 

The  order  appealed  from  is  reversed. 
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[Crim.  No.  1038.     In  Bank. — January  6,  1904.] 

In  re  LEO  J.  CHRISTAL,  on  Habeaa  Corpiw. 

Custody  op  Minor- — Voluntary  Depabtusb  from  Stawb — Hkabino  ok 
Habeas  Corpus — Qood  Faith  or  Bbsfondents. — ^Where  the  return 
to  a  writ  of  hdbetu  corpus  sued  out  bj  a  father  to  obtain  the  eus- 
tody  of  his  minor  son  showed  that  he  had  of  his  own  volition  de- 
parted for  Honolulu,  and  there  remained  with  his  sister,  and 
where  upon  the  hearing  it  appeared  that  the  minor  was  a  son  fif- 
teen years  of  age  and  in  size  a  man,  and  that  he  had  quarreled 
with  his  father,  and  had  determined  never  to  return  to  him,  and 
that  respondents  did  not  encourage  him  to  go  to  Honolulu,  but 
merely  from  motives  of  humanity  furnished  him  with  funds  for  the 
trip  which  he  determined  to  take,  and  that  this  was  not  done  to 
evade  the  writ  or  to  deprive  the  father  of  his  custody  or  for  any 
ulterior  or  sinister  motive  or  purpose,  and  that  the  child  is  not 
in  their  control,  the  writ  of  habeas  carptu  must  be  discharged. 

HEABINQ  in  the  Supreme  Court  upon  Writ  of  Habeas 
Corpus  directed  to  B.  F.  Johnson  and  Teresa  Johnson,  of 
Monterey. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  T.  Kearney,  for  Petitioner. 

C.  F.  Lacey,  and  W.  W.  Foote,  for  Bespondents. 

SHAW,  J. — This  is  an  application  by  J.  P.  Christal,  father 
of  Leo  J.  Christal,  for  a  writ  of  habeas  corpus,  to  compel  the 
respondents  B.  F.  Johnson,  and  his  wife,  Teresa  Johnson, 
the  aunt  of  Leo  J.  Christal,  to  produce  the  body  of  said  Leo 
J.  Christal.  The  petition  was  filed  on  the  twenty-eighth  day 
of  May,  1903.  Bespondents  make  return  that  said  Leo  J. 
Christal,  on  about  the  seventh  day  of  May,  1903,  of  his  own 
volition,  went  to  Honolulu,  and  there  remains,  living  with 
his  sister,  Anita  Christal,  and  that  he  is  not  within  their  cus- 
tody or  control. 

Upon  the  hearing  the  respondent  B.  F.  Johnson  was  cross- 
examined  with  reference  to  the  facts  stated  in  the  return. 
Thereupon  it  appeared  that  the  boy,  being  fifteen  years  of 
age,  in  February  last  resided  in  Santa  Cruz  with  his  father; 
that  at  that  time  he  voluntarily  left  his  home,  owing  to  some 
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quarrel  with  his  father,  aud  went  to  the  residence  of  the 
respondents  in  Monterey  County,  and  there  remained  with 
them  until  May  6th,  not  at  their  solicitation  or  procurement, 
but  of  his  own  free  will ;  that  he  declared  that  he  would  never 
return  to  his  father,  but  would  rather  throw  himself  into  the 
bay,  or  become  a  tramp ;  that  his  sister,  who  is  now  in  Hono- 
lulu, wrote  to  him  to  come  to  her  to  reside,  whereupon  he 
declared  his  intention  of  going;  that  upon  his  so  declaring  his 
intention  and  making  preparations  to  go,  he,  having  no  money 
wherewith  to  pay  his  passage,  the  respondent  B.  F.  Johnson, 
who  had  in  his  control  money  belonging  to  the  boy,  arranged 
to  have  his  passage  paid,  and  to  that  extent  assisted  in  his 
departure ;  but  that  he  did  not  advise  or  counsel  or  encourage 
him  to  go.  Respondent  strenuously  denies  that  this  was  done 
in  anticipe.tion  of  the  issuance  of  any  writ,  or  that  he  had  any 
wish  or  desire  to  prevent  the  boy  from  returning  to  the  cus- 
tody of  his  father,  and  there  is  no  evidence  to  the  contrary 
sufficient  to  satisfy  the  court  that  his  statements  are  not  true. 
Counsel  for  the  petitioner  cite  authorities  to  the  effect  that 
where  a  child  has  been  given  by  the  parent  into  the  custo-ly 
of  a  third  person,  or  where  it  has  been  taken  into  custody  by 
a  third  person  against  the  wish  of  the  parent,  or  through  some 
design  to  take  it  from  the  parent's  custody,  and  afterwards, 
upon  a  demand  by  the  parent  for  its  production,  it  appears 
that  the  parties  so  having  the  custody  or  control  of  the  child, 
in  anticipation  of  the  issuance  of  a  writ  of  habeas  corpus, 
with  the  purpose  of  depriving  the  parent  of  its  custody,  have 
caused  it  to  be  taken  beyond  the  jurisdiction  of  the  court,  the 
fact  that  it  is  at  the  time  of  the  hearing  beyond  the  control 
of  the  respondent  is  no  answer  to  the  writ  The  court  under 
such  circumstances,  if  it  has  any  reasonable  ground  to  believe 
that  the  respondent  can  produce  the  child,  will  imprison  him 
until  the  child  is  produced,  or  until  it  is  demonstrated  that 
its  production  by  the  respondent  is  impossible.  These  au- 
thorities have  no  application  to  this  case.  Here  the  child  is 
fifteen  years  of  age,  and  in  size  is  a  man.  So  far  as  the  evi- 
dence shows,  he  has  not  been  detained  from  the  father  by  the 
respondents,  and  he  was  not  sent  to  Honolulu  in  anticipation 
of  any  writ,  nor  for  the  purpose  of  depriving  the  father  of 
his  custody.  He  went  of  his  own  volition,  and  all  that  the 
respondents  did  was,  from  motives  of  humanly,  to  famish 
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him  sufiScient  funds  for  his  comfort  on  the  trip.  It  appears 
that  this  was  not  done  for  any  ulterior  or  sinister  motive  or 
purpose;  and  further,  that  the  child  is  not  now  under  the 
control  of  the  respondents. 

We  are  therefore  of  the  opinion  that  the  respondents  must 
be  discharged  and  the  writ  dismissed. 

Van  Dyke,  J.,  McParland,  J.,  Henshaw,  J.,  Lorigan,  J., 
and  Angellotti,  J.,  concurred. 


[8ae.  No.  1100.    la  BanlL-^annmiy  6,  1004.] 

REBECCA    HOPSAS    et  al.,  Respondents,    v.    WILLIAM 
CUMMINGS,  and  LEWIS  B.  CUMMINGS,  Appellants. 

Trust — Yon>  Trust  to  Oonvxt. — A  deed  of  trntt  to  a  son  of  the  true- 
tor,  providing  for  a  deed  l^  him  to  another  son  of  all  of  the  resi- 
due of  the  real  property  remaining  five  years  after  the  death  of  the 
trustor,  and  providing  that  no  property  or  the  proceeds  thereof 
shall  vest  in  such  other  son  until  the  expiration  of  such  period,  and 
until  a  transfer  and  delivery  thereof  to  him  at  the  expiration  there- 
of, creates  a  void  trust  to  convey,  under  the  authority  of  Estate 
of  Fair,  132  GaL  523.1 

Id.— Void  Tbusts  Ovxb.— Trusts  over,  to  the  effect  that  in  the  event 
that  the  beneAdary  named  shall  die  before  the  expiration  of  the 
period  fixed,  without  a  testamentary  disposition  by  him  provided 
for  in  the  trust,  the  property  shall  then  vest  in  the  trustee  named  or 
his  surviving  children,  though  not  void  per  se,  are  absolutely  depend- 
ent upon  the  void  trust,  and  cannot  be  separated  therefrom,  and 
must  ftill  with  it.  (Boatty,  C.  J.,  Shaw,  J.,  and  AngeUotti,  J.,  dis- 
senting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    J.  W.  Hughes^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

White  &  Miller,  for  Appellants. 

The  trusts  are  severable,  and  William  Cummings  is  en- 
titled  to  hold  the  property  until  the  term  of  the  second  trost 

184  Am.  St  Bep.  70. 
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has  expired.  This  action  at  law  is  not  maintainable  till  the 
trust  is  terminated.  (Perry  on  Trusts,  5th  ed.,  sees.  847,  917, 
928 ;  Van  Campe  v.  Searles,  147  N.  Y.  161 ;  Johmon  v.  John, 
son,  120  Mass.  465 ;  Harrigan  v.  Mowry,  84  CaL  456,  457;  Mc- 
Donald V.  McCoy,  121  Cal.  71.) 

Devlin  &  Devlin,  for  Besx)ondents. 

The  valid  and  invalid  trusts  are  so  blended  that  they  can- 
not be  separated  without  doing  violence  to  the  intention  of 
the  testator,  and  tlie  whole  trust  must  fall.  {Estate  of  Fair, 
136  Cal.  79;  Carpenter  v.  Cook,  132  CaL  621  ,-i  Benedict  ▼. 
Webb,  98  Cal.  460,  466;  TOden  v.  Oreen,  130  N.  Y.  29.») 

HENSHAW,  J.— This  is  an  action  to  quiet  title.  Plainti£EB 
claim  as  grandchildren  and  heirs  at  law  of  Rebecca  Cum- 
mings,  deceased.  The  defendants  are  sons  of  Rebecca  Cum- 
mings,  and  deraign  title  through  a  deed  of  trust  executed  by 
their  mother.  The  action  was  commenced  after  the  death  of 
Rebecca  Cummings,  and  was  founded  upon  the  view  of  the 
plaintiffs  that  the  deed  of  trust  was  void.  The  trial  court  so 
held  and  refused  its  admission  in  evidence.  From  the  judg- 
ment which  followed  in  favor  of  plainti£b  the  defendants 
appeal. 

The  deed  of  trust  was  a  conveyance  to  the  son,  William 
Cummings,  upon  certain  trustB,  which  need  not  here  be  speci- 
fied, since  they  concern  the  disposition  to  be  made  of  the 
property  and  its  income  during  the  life  of  the  trustor,  and 
were  executed  and  terminated  ui>on  her  death.  The  third 
and  fourth  clauses  of  the  instrument  are  as  follows : — 

''3.  At  the  date  of  my  death,  one  half  of  said  real  prop- 
erty, or  if  at  that  time  said  real  property  has  been  sold  under 
the  authority  herein  conferred,  by  said  party  of  the  second 
part,  then  one  half  of  the  proceeds  of  such  real  property  shall 
become  the  property  of  said  party  of  the  second  part,  and  said 
one  half  of  said  property,  or  the  said  one  half  of  the  pro- 
ceeds thereof  shall  be  thence  released  from  the  trust  herein 
created. 

"4.  The  remainder  of  said  real  property,  or  the  proceeds  of 
the  same,  shall  remain  subject  to  the  trust  herein  created,  and 


1 84  Am.  St.  Bep.  118.  S27  Am.  St  Bep.  487,  and 
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the  whole  of  the  income  thereof  shall  be  paid  to  my  said  son, 
Lewis  B.  Cummings,  by  said  party  of  the  second  part  as  soon 
and  as  often  as  the  same  shall  be  received  by  him ;  at  the  ex- 
piration of  five  years  after  my  death  said  party  of  the  second 
part  shall  make  a  deed  of  said  remaining  portion  of  said  real 
property  to  my  said  son  Lewis  B.  Cnmmings,  if  it  is  at  that 
time  composed  of  the  hereinbefore  described  real  property, 
or  real  property  of  any  kind,  and  if  the  said  hereinbefore  de- 
scribed real  property  haa  at  that  time  been  sold  under  the 
authority  hereof,  then  said  party  of  the  second  part  shall 
transfer  to  said  Lewis  B.  Cummings  the  proceeds  of  the  same 
in  whatever  form  it  may  be  and  deliver  the  possession  thereof 
to  him,  provided,  however,  that  the  title  to  said  property  shall 
not  vest  in  said  Lewis  B.  Cummings  until  such  delivery  is 
made  to  him  in  person; 

"From  the  date  of  my  death  until  said  property  vests  in 
him  as  provided  for  herein  said  Lewis  B.  Cummings  shall 
have  the  right  to  dispose  of  said  property,  and  every  part 
thereof,  by  will,  and  if  at  his  death  (providing  he  shall  die 
within  said  period  of  time)  he  shall  have  failed  to  have  dis- 
posed of  said  property  by  will,  then  the  whole  remaining 
portion  of  said  property  shall  vest  in  said  party  of  the  sec- 
ond part  and  be  freed  from  the  trust  herein  created,  and  if  at 
that  time  the  said  party  of  the  second  part  be  dead,  the  title 
to  said  last-described  property  shall  vest  in  his  children  which 
are  then  surviving,  and  said  word  'children'  shall  not  be 
construed  to  include  grandchildren,  and  the  trustee  then  act- 
ing in  the  place  of  the  said  party  of  the  second  part  shall 
convey  the  same  to  said  children  absolutely,  and  said  property 
shall  be  freed  from  the  trust  herein  created." 

The  trial  court  took  the  view  that  the  trust  to  Lewis  B. 
Cummings  could  not  be  distinguished  from  the  trust  to  con- 
vey, condemned  and  declared  void  in  the  Estate  of  Fair,  132 
Cal.  523,^  and  in  this  construction  we  think  the  court  was 
correct.  It  is  declared  as  to  Lewis  B.,  that  the  trustees  shall 
*'make  a  deed"  to  him,  and  that  the  title  to  the  property  shall 
not  vest  in  him  except  as  thus  provided.  There  appears  to 
have  been  thus  designedly  created  a  trust  to  convey,  a  trust 
whereby  the  title  to  the  property  should  vest,  and  could  only 

1 84  Am.  St.  Bep.  70. 
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Testy  in  Lewis  B.  upon  the  execution  of  the  deed,  and,  in  fact, 
aa  we  read  appellants'  brief ,  they  declare  that  an  ezaminatioD 
of  the  situation  of  the  parties  to  the  instrument  and  the  sur- 
rounding? circumstances  would  show  that,  because  of  existing 
differences  between  Lewis  B.  Cummings  and  his  wife,  his 
mother  ''tried  to  place  him  in  a  i>o6ition  where  his  interest 
could  not  be  sold  under  execution,  or  where  the  purchaser 
under  such  a  sale  could  not  demand  of  the  trustee  a  convey- 
anoe  as  the  successor  of  his  title."  But,  apart,  from  these 
extraneous  oonsiderationa,  the  instrument  itself,  as  we  hare 
said,  dearly  manifests  its  intention,  and  ex  industria  creates 
a  prohibited  trust  to  Lewis  B.  Cummings. 

The  trusts  over,  in  the  event  that  Lewis  B.  should  die  fail- 
ing to  exercise  the  power  of  testamentary  disposition,  are  not 
obnoxious  to  the  same  objection.  It  is  provided  by  them  that 
upon  the  contingency  arising,  the  ''property  shall  vest**  and 
"the  title  shall  vest  in  the  other  son,  or  in  his  surviving  chil- 
dren, following  which  there  is  a  provision  that  the  trustee 
"shall  convey  the  same  to  the  children  absolutely,"  and  the 
trust  shall  terminate.  The  distinction  between  the  trusts  over 
and  the  trust  to  Lewis  B.  is  broad  and  well  defined.  As  to 
Lewis  B.,  the  property  and  its  title  cannot  vest  in  him  except- 
ing by  the  conveyance.  In  the  trusts  over  the  title  vests 
absolutely  under  the  terms  of  the  instrument,  and  the  added 
provision  that  a  conveyance  shall  be  made  amounts  to  noth- 
ing more  than  an  assurance  of  title.  In  the  trusts  over, 
therefore,  there  are  apt  words  granting  and  conveying  title 
by  the  act  of  the  trustor  under  the  instrument  itself,  while 
in  the  case  of  Lewis  B.  the  only  title  which  he  is  to  receive 
is  from  the  trustee,  and  none  whatever  from  the  act  of  the 
trustor. 

But  while  the  trusts  over,  in  the  event  of  Lewis  B.  Cum- 
mings's  death,  are  not  obnoxious  to  our  law  governing  ex* 
press  trusts,  yet  they  are  absolutely  dependent  upon  the  void 
trust  to  Lewis  B.,  and  must  fall  with  it.  Nor  can  it  be  said 
that  the  provisions  of  the  other  trust  to  William  can  be  given 
effect  without  doing  injustice  to  the  intention  of  the  trustor. 
The  whole  instrument,  therefore,  comes  under  the  well-settled 
rule,  that  where  valid  and  invalid  provisions  are  so  blended 
that  it  is  impossible  to  separate  them  and  give  effect  to  Uie 
one  without  doing  violenoe  to  the  intention  of  the  trustor,  the 
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whole  trust  must  fall.     {Carpenter  ▼.  Cook,  132  Cal.  621  ,•> 
Estate  of  Fair,  136  Cal.  79.) 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed. 

McFarland,  J.,  Van  Dyke,  J.,  and  Lorigan,  J.,  concurred. 

We  dissent  upon  the  ground  that  the  case  is  distinguishable 
from  the  case  of  Estate  of  Fair,  136  Cal.  79. 

Beatty,  C.  J.,  Shaw,  J.,  Angellotti,  J. 

Behearing  denied 


[Grim.  Ko.  993.    In  Bank.— Janoaiy  7,  1904.] 

THE  PEOPLE,  Respondent,  v.  PRANK  CREEKS,  Appel- 
lant. 

Criminal  Law — Mubdeb — Cibcuhstamtial  £yn>BNG»— Ebboe  as  to 
Previous  Declabation  or  Witness — Pbiob  Testimony.— Where 
upon  a  trial  for  murder  the  teetimonj  implicating  the  defendant 
was  wholly  circumstantial,  and  tracks  leading  to  the  place  of  kill- 
ing corresponded  with  shoes  found  in  defendant's  room,  and  his 
mother,  when  called  as  a  witness  for  the  prosecution,  said  she  could 
not  teU  poeitivelj  what  shoes  her  son  had  worn  on  the  day  of  the 
killing,  and  that  her  testimony  to  the  contrary  at  the  preliminary 
examination  was  a  mistake,  it  was  prejudicial  error  to  compel  her 
to  testify  that  at  the  coroner's  inquest  she  testified  that  he  wore 
those  shoes  during  the  whole  day  of  the  homicide. 

Id. — Sxjbpbise — Impeachment  or  Adverse  Witness — Mere  Failure  ov 
Evidence. — It  is  only  where  a  witness  who  has  been  called  by  a 
party  has  given  damaging  testimony  against  him,  by  which  he  has 
been  surprised,  that  he  is  permitted  to  show  that  the  witness  had 
made  contradictory  statements,  by  way  of  impeachment;  but  where 
a  witness  called  by  a  party  has  simply  failed  to  testify  to  all  that 
was  expected  or  desired,  but  has  not  given  testimony  against  him, 
it  is  not  permissible  for  the  party  calling  him  to  prove  that  such 
witness  previously  made  statements  which  if  sworn  to  at  the  tria) 
would  tend  to  make  out  a  < 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County  and  from  an  order  denying  a  motion  for  a  new  trial 
W.  B.  WaUace,  Judge. 

The  f  aetB  are  stated  in  the  opinion  of  the  oourt 

J.  8.  Clack,  and  D.  IL  Edwards,  for  Appellant 

n.  8.  Webb,  Attom^-General,  and  E.  B.  Power,  Deputy 
Attom^-Qeneraly  for  Bespondent 

THE  COUBT.— The  defendant  was  eouTieted  of  the  erime 
of  murder  in  the  first  degree,  for  the  killing  of  one  James  N. 
Cornell,  and  adjudged  to  suffer  death.  He  appeals  from  the 
judgment  and  from  an  order  denying  his  motion  for  a  new 

trial. 

The  deceased  was  found  dead  on  his  own  land,  under  cir- 
cumstances showing  that  he  had  been  shot  from  behind  with 
a  shot-gun,  and  that  whatever  yaluables  he  had  on  his  per- 
son had  been  taken  by  the  murderer.  The  evidence  relied 
upon  to  connect  the  defendant  with  the  killing  was  wholly 
circumstantial. 

There  was  evidence  tending  to  explain  away  many  of  the 
circumstances,  and  to  create  a  doubt  of  the  guilt  of  the  defend- 
ant, but  there  were  circumstances  tending  strongly  to  show 
guilt,  and  it  cannot  be  held  that  the  evidence  was  insufficient 
to  sustain  the  verdict.  Most  important  evidence,  however, 
against  the  defendant  was  that  relative  to  shoe-tracks  leading 
to  and  from  the  place  of  the  killing,  which  were  apparently 
made  by  shoes  similar  to  a  pair  found  in  defendant's  room. 
It  was  all-important  for  the  prosecution  to  show,  if  it  could, 
that  defendant  wore  those  particular  shoes  on  the  afternoon 
of  the  killing.  There  is  no  direct  evidence  in  the  record 
showing  that  he  did  so  wear  them,  except  that  afforded  by  the 
prior  statements  of  defendant's  mother  that  he  did  have  on 
those  shoes  at  the  time  he  left  her  home,  shortly  before  the 
killing.  The  mother  was  called  as  a  vritness  by  the  prosecu- 
tion, and  having,  in  response  to  the  questions  of  the  district 
attorney,  testified  generally  as  to  the  movements  of  the  de- 
fendant on  the  day  of  the  homicide,  said,  ''I  could  not  tell 
you  what  shoes  he  had  on  when  he  went  hunting.    I  cannot 
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swear  positivdy  what  shoes  he  had  on."  In  so  testifying,  she 
apparently  did  not  come  np  to  the  expectations  of  the  district 
attorney,  who,  on  redirect  examination,  asked  her  if  she  did 
not,  at  the  preliminary  examination,  testify  that  he  had  those 
shoes  on  his  feet  when  he  left  home  that  afternoon.  Without 
objection,  she  answered  that  she  did  say  so  at  that  time,  and 
also  said,  "but  it  was  a  mistake;  for  I  didn't  notice  them  on 
his  feet  after  dinner.''  She  was  subsequently  recalled  by  the 
prosecution,  and  compelled  over  objection  to  testify  that  at 
the  coroner's  inquest  she  testified  that  he  wore  those  shoes 
during  the  whole  of  the  day  of  the  homicide.  She  was  fur- 
ther asked  if  her  memory  was  not  much  fresher  on  that  point 
at  that  time  than  on  the  trial,  and  answered  that  it  was,  but 
that  she  was  sick  at  the  time.  The  prosecution  was  further 
allowed  to  show  by  another  witness  who  was  at  the  coroner's 
inquest  that  the  shoes  concerning  which  the  mother  then  testi- 
fied were  the  shoes  which  corresponded  with  the  tracks  near 
the  place  of  the  homicide. 

This  testimony  was  the  only  direct  evidence  in  the  case 
tending  to  show  that  the  defendant  at  the  time  of  the  homi- 
cide wore  shoes  that  could  have  made  those  tracks.  It  is  un- 
necessary to  point  out  the  prejudicial  effect  of  the  evidence 
as  to  these  declarations,  especially  when  we  stop  to  consider 
that  they  came  from  the  lips  of  one  who  would  naturally  seek 
to  conceal  everything  that  might  be  injurious  to  defendant's 
cause. 

The  evidence  thus  elicited  over  the  objection  was  incompe- 
tent for  any  purpose.  It  was  clearly  not  offered  for  the  pur- 
X>08e  of  refreshing  the  memory  of  the  witness,  as  was  the  case 
with  an  unimportant  question  in  People  v.  Durrani,  116  Cal. 
179,  213.  Here  the  memory  of  the  witness  had  been  fully 
refreshed  by  the  question  as  to  her  testimony  in  regard  to  the 
same  matter  given  at  the  preliminary  examination,  when  she 
had  acknowledged  the  testimony  and  attempted  to  excuse  it 
by  stating  that  she  was  then  mistaken.  Her  memory  had  been 
further  refreshed  on  the  trial  by  being  allowed  silently  to  read 
the  transcript  of  her  testimony  given  at  the  coroner's  inquest, 
before  being  questioned  as  to  the  same.  The  testimony  was 
sought  to  be  elicited  solely  for  the  purpose  of  getting  before 
the  jury  statements  made  by  the  mother  on  a  prior  occasion, 
tending  to  make  out  the  case  of  the  people.    Where  a  witness 
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called  by  a  party  has  simply  failed  to  testify  to  all  that  party 
expected  or  desired,  but  has  not  given  testimony  against  him, 
it  is  not  permissible  for  the  party  calling  him  to  prove  that 
such  witness  had  previously  made  statements  which,  if  swon 
to  at  the  trial,  would  tend  to  make  out  his  case.  As  was  snid 
by  Mr.  Justice  McEinstry,  in  People  v.  Jacobs,  49  Cal.  384, 
"To  admit  the  proof  of  such  statement  would  enable  the 
party  to  get  the  naked  declaration  of  the  witness  before  the 
jury  as  independent  evidence."  That  such  testimony  is  not 
authorized  by  the  provisions  of  sections  2049  and  2052  of  the 
Code  of  Civil  Procedure  was  squarely  held  in  People  v.  De 
Witt,  68  Cal.  584,  588.  The  decisions  of  this  court  uniformly 
hold  such  testimony  objectionable.  (See  People  v.  Jacobs,  49 
Cal.  384;  People  v.  De  WUt,  68  Cal.  584,  588;  People  v.  WaU 
lace,  89  Cal.  158,  164;  People  v.  MitckeU,  94  Cal.  550,  566;  In 
re  Kennedy,  104  CaL  429,  431  ^  People  v.  Conkling,  111  CaL 
624;  People  v.  Crespi,  115  CaL  55.) 

Upon  this  subject,  this  court  has  never  gone  further  than 
to  hold  that  where  a  witness  called  by  a  party  has  given  dam- 
aging testimony  against  him — as,  for  instance,  if  the  mother 
had  here  afSrmatively  testified  that  defendant  did  not  wear 
the  shoes  when  he  left  her  home— the  party  calling  him  may 
show  that  the  witness  previously  made  statements  inconsistent 
with  his  present  testimony,  and  this  ruling  is  apparently  upon 
the  theory  that  the  party  was  surprised  by  the  adverse  testi- 
mony given  by  his  own  witness.  Here,  as  was  said  in  People 
V.  MitcheU,  94  Cal.  550,  566,  **The  impeaching  statements 
were  evidently  desired  as  evidence.  If  such  testimony  were 
admissible,  it  would  be  easy  to  manufacture  evidence  of  that 
kind.  If  a  witness  merely  fails  to  testify  as  expected,  that 
does  not  authorize  the  party  calling  him  to  prove  that  the 
witness  had  elsewhere  made  the  desired  statements."  (See, 
also.  People  v.  Conkling,  111  CaL  624.) 

The  prejudicial  effect  of  this  testimony  was  not  obviated 
by  the  fact  that  the  witness  had  without  objection  acknowl- 
edged the  giving  of  such  testimony  before  the  committing 
magistrate.  She  had  attempted  to  explain  such  discrepancy 
by  stating  that  ''it  was  a  mistake,  for  she  didn't  notice  them 
on  his  feet  after  dinner."  It  was  not  likely  that  she  would 
make  the  same  ''mistake"  in  such  a  matter  on  two  occasions, 
a:nd  the  fact  that  she  had  also  at  the  inquest,  immediately 
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after  the  homicide,  made  this  most  damaging  declaration 
against  her  son,  must  have  operated  with  tdling  effect  upon 
the  jury.  Because  of  the  erroneous  admission  of  this  evi- 
dence, the  judgment  must  be  reversed.  We  are  not  disposed 
to  regard  seriously  technical  errors  which  could  not  have  sub- 
stantially affected  the  rights  of  a  defendant,  but  where  it  is 
clear  that  an  error  must  have  injuriously  affected  his  cause 
the  judgment  cannot  be  allowed  to  stand. 

An  examination  of  the  record  in  this  case  indicates  that 
there  may  be  a  serious  question  as  to  the  correctness  of  some 
of  the  rulings  of  the  trial  court  in  excluding  evidence  offered 
by  the  defendant  relative  to  the  shoe-tracks.  Upon  this  most 
important  matter  it  is  needless  to  suggest  that  the  defendant 
is  entitled  to  have  admitted  all  legal  evidence  offered  by  him 
tending  to  contradict  that  offered  by  the  prosecution. 

The  transcript  in  this  case  contains  822  pages  and  2460 
folios,  many  times  more  than  the  necessities  of  the  case  re- 
quire. Something  over  one  hundred  rulings  of  the  court  are 
assigned  as  error,  but  most  of  these  assignments  are  so  trivial 
as  not  to  be  worthy  of  notice  by  any  court.  In  the  majority  of 
cases  designated  as  error  appellant's  counsel  do  not  deign  to 
specify  in  what  particular  the  error  consists,  but  simply  state 
that  the  court  erred  in  this,  that  it  did  so,  etc. 

The  practice  indulged  in  herein  has  unnecessarily  increased 
the  labors  of  this  court,  which  is  already  overwhelmed  with 
business.  Because  of  the  importance  of  the  case,  we  have, 
however,  thoroughly  examined  the  transcript,  and  it  is  en- 
tirely due  to  such  examination  that  the  error  necessitating  a 
reversal  has  been  brought  to  light,  notwithstanding  the  ob- 
scurity caused  by  the  unnecessarily  voluminous  record,  and 
the  assignment  of  so  many  trivial  errors  without  cause. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded for  a  new  trial. 

VAN  DYKE,  J.,  dissenting. — ^I  dissent.  The  evidence  in 
this  case  shows  that  a  cold-blooded  and  most  atrocious  mur- 
der was  committed,  and  that  robbery  was  the  motive ;  and  all 
the  circumstances  point  to  the  defendant  as  the  guilty  party. 
The  error  referred  to  in  the  opinion  of  the  court,  and  on 
which  the  case  is  reversed,  in  my  opinion,  did  not  affect  the 
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sabstantial  rights  of  the  defendant,  and  it  la  the  law:  "After 
hearing  the  appeal,  the  court  must  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to  exceptions,  which 
do  not  affect  the  substantial  rights  of  the  parties"  (Pen. 
Code,  sec.  1258) ;  and,  therefore,  I  am  of  the  opinion  that  die 
judgment  of  the  court  below  should  be  affirmed. 


fS.  F.  No.  S87S.    Department  Oae.— Jabiatj  S,  1904.] 
G.  S.  COHEN,  Respondent,  v.  ROSE  COHEN,  Appeflant. 

OoNTKAOT  fOR  Annuitt — OoNSTBUOTiON. — ^A.  eontiaQt  wherebj  a  eoa 
agreed  to  pay  to  his  father  a  monthly  man  during  the  period  of  tlie 
life  of  the  father,  and  further  to  pay  said  sum  to  his  sietere  Bose 
and  Esther,  ''or  to  their  order,  during  the  period  they  remain  sin- 
gle or  unmarried,  and  said  payment  is  to  cease  as  soon  as  both  are 
married,  but  the  payment  as  aforeeaid  is  only  to  be  made  to  said 
Bose  and  Esther  in  ease  the  said  Bose  and  Esther  are  unmarried 
after  the  death"  of  the  father,  should  be  construed  as  requiring 
the  payment  to  be  made  to  a  sister  who  was  unmarried  at  the  fath- 
er's  death,  so  long  as  she  continued  unmarried,  although  the  other 
sister,  prior  to  the  death  of  the  father,  became  and  ever  since  has 
been  a  married  woman. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Uia 
City  and  County  of  San  Francisco.    M«  C.  Sloss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  H.  Davis,  for  Appellant 

Otto  tum  Suden,  for  Respondent 

ANGELLOTTI,  J.— This  action  was  brought  for  the  pur- 
pose of  determining  an  adverse  claim  made  by  defendant 
against  plaintifiF,  based  upon  a  written  contract  executed  by 
plaintiff  to  his  father,  William  Cohen.  Judgment  was  given 
in  favor  of  plaintiff,  decreeing  that  plaintiff  is  not  bound  un- 
der said  contract  to  pay  to  defendant  any  sum  of  money 
whatever,  and  enjoining  defendant  from  making  any  daima 
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against  plaintiff  under  said  contract.  Defendant  appeals 
from  said  judgment,  on  the  judgment-roll. 

The  findings  of  the  court,  upon  which  the  judgment  is 
based,  show  the  following  facts:  The  contract  involved  was 
entered  into  between  plaintiff  and  his  father  on  May  22,  1883, 
the  consideration  for  the  promise  of  plaintiff  therein  con- 
tained being  the  transfer  to  him  by  his  father  of  a  lot  of  per- 
sonal property,  stock,  and  the  good-will  of  a  business  carried 
on  by  the  father. 

In  consideration  of  such  transfer,  plaintiff  agreed  to  pay  to 
his  father  the  sum  of  twenty-five  dollars  on  the  first  day  of 
each  and  every  month  thereafter,  during  the  period  of  the 
natural  life  of  the  father,  and  further  "to  pay  said  sum  of 
twenty-five  dollars,  as  aforesaid,  to  his  sisters  Rose  and  Esther 
Cohen,  or  to  their  order  during  the  period  they  remain  single 
or  unmarried,  and  said  payment  is  to  cease  as  soon  as  both  are 
married,  but  the  payment  as  aforesaid  is  only  to  be  made  to 
said  Rose  and  Esther  Cohen  in  case  the  said  Rose  and  Esther 
Cohen  are  unmarried  after  the  death  or  decease  of  said  party 
of  the  second  part."  The  father  was  the  party  of  the  second 
part.  The  defendant  is  the  Rose  Cohen  mentioned  in  said 
agreement.  Plaintiff  made  the  payments  stipulated  to  his 
father  until  the  twenty-first  day  of  September,  1899,  when 
said  father  died,  leaving  him  surviving  the  defendant,  and 
also  the  said  Esther  Cohen.  Prior  to  the  death  of  her  father 
said  Esther  Cohen  became,  and  ever  since  has  been,  a  married 
woman.  The  defendant,  Rose  Cohen,  has  never  been  a  mar- 
ried woman.  Esther  Cohen  makes  no  claim  under  said  con- 
tract. 

Certain  allegations  of  the  complaint  as  to  a  subsequent 
agreement  for  the  cancellation  and  destruction  of  the  agree- 
ment and  as  to  a  marriage  of  defendant  are  found  to  be  un- 
true, and  the  judgment  of  the  court  in  favor  of  plaintiff  is 
entirely  based  upon  the  theory  that,  under  the  terms  of  the 
eontract,  the  marriage  of  one  of  the  sisters  prior  to  the  death 
of  the  father,  terminated  all  liability  of  plaintiff  thereunder, 
80  far  as  the  sisters  are  concerned.  The  material  facts  are 
fully  found  by  the  court,  and  the  only  question  presented  by 
this  appeal  is  as  to  the  proper  construction  of  the  written 
agreement  in  this  respeet 
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While  the  agreement  is  not  as  dearly  and  eoncisely  ex- 
pressed in  this  behalf  as  it  might  have  been,  we  are  of  the 
opinion  that  it  sufficiently  shows  that  it  was  the  mntaal  in- 
tention of  the  parties  thereto  that  the  monthly  payment  of 
twenty-five  doUais  was  to  be  continued  after  the  death  of  the 
father,  in  the  event  that  either  of  his  two  daughters  was  then 
unmarried,  for  the  benefit  of  such  unmarried  daughter,  and 
was  to  cease  only  when  both  had  married.  Taking  the  whole 
contract  together  in  such  a  manner  as  to  give  efiFect  to  every 
part,  such  api>eaiB  to  be  the  only  reasonable  construction. 
The  construction  contended  for  by  respondent  is  unreasonable 
in  this,  that  while  under  such  construction  no  payment  is  to 
be  made  to  the  unmarried  sister  if  the  other  sister  married 
prior  to  the  death  of  the  father,  on  the  other  hand,  if  neith^ 
sister  married  prior  to  such  death,  the  payments  to  the  sisters 
must  commence  at  such  death,  and  continue,  despite  the  sub- 
sequent marriage  of  one,  until  both  are  married,  for  there  can 
be  no  doubt,  under  the  wording  of  the  contract,  unless  the 
provision  as  to  the  time  of  cessation  of  payments  be  entirely 
disregarded,  that  once  having  commenced,  they  shall  cease 
only  when  *'both  are  married." 

It  is  impossible  to  conceive  of  any  object  for  such  a  dis- 
tinction. It  is  likewise  difficult  to  understand  why  the  parties 
should  agree  that  the  unmarried  sister  should  be  deprived  of 
the  benefit  of  a  payment  intended  for  her  support  while  she 
remained  unmarried,  simply  because  her  sister,  for  whose 
support  while  uzmiarried  it  was  also  intended,  became  a  mar- 
ried woman. 

The  provisions  for  the  payment  to  the  sisters  were  un- 
doubtedly inserted  with  a  well-understood  object.  The  father 
was  contracting  for  the  benefit  of  his  daughters,  pro\riding 
partially  for  their  support  after  his  death,  so  long  as  they  did 
not,  through  marriage,  aciijuire  other  means  of  support  This 
is  clearly  shown  by  the  contract.  The  taking  away  of  this 
support  from  one,  because  of  the  marriage  of  the  other,  is 
plainly  inconsistent  with  this  object.  It  further  clearly  ap- 
pears, we  think,  that  neither  sister  was  to  be  a  benefieiaiy 
under  said  contract  after  her  marriage. 

The  contract  between  the  parties  was  simply  this,  viz. :  The 
son,  in  consideration  of  the  transfer  to  him  of  his  father^ 
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property,  assumed  the  obligation  to  support,  to  a  specified 
extent,  his  father  while  he  lived,  and,  after  his  father's  death, 
his  unmarried  sisters,  if  any  there  then  were,  until  they  be- 
came married,  when,  according  to  the  understanding  of  father 
and  son,  they  would  not  need  further  aid.  The  amount  stipu- 
lated was  to  be  paid  by  the  son,  after  his  father's  death,  if 
the  sisters  survived,  unless  in  the  mean  time  both  sisters  had 
married,  and  no  portion  thereof  was  at  any  time  to  be  paid 
to  any  married  sister.  So  long  as  an  unmarried  sister  re- 
mained, just  so  long  must  the  payment  to  her  continue. 

This  construction  gives  effect  to  every  part  of  the  contract, 
and  effectuates  what  the  contract  clearly  indicates  was  the 
mutual  intention  of  the  parties  executing  it.  The  last  clause 
quoted  above  from  the  contract,  to  the  effect  that  the  pay- 
ment is  only  to  be  made  to  the  sisters  '*in  case  they  .  ,  .  are 
unmarried  after  the  death"  of  the  father,  and  upon  which 
respondent  so  strongly  relies,  is  substantially  the  same  in  all 
material  respects  as  the  first  clause  quoted,  where  he  agreed  to 
pay  the  money  **to  his  sisters  .  .  .  during  the  period  they 
remain  .  .  .  unmarried/'  which  is  followed  by  the  provision 
that  ''said  payment  is  to  cease  as  soon  as  both  are  married." 
This  provision  indicates  most  clearly  that  the  parties  did  not 
intend  that  the  marriage  of  one  should  cut  off  the  other.  The 
pronouns  and  conjunctions  are  the  same  in  the  last  as  in  the 
first  clause,  and  must  be  presumed  to  have  been  used  to  ex- 
press the  same  meaning  in  both  places.  The  time  of  cessation 
of  the  payments  is  clearly  and  definitely  stated,  in  terms  that 
cannot  be  misunderstood, — ^vi2.,  ''as  soon  as  both  are  mar- 
ried."— and  the  final  clause  was  apparently  inserted  to  make 
certain  the  proposition  that  no  payment  was  to  be  made  after 
the  death  of  the  father,  in  the  event  that  both  are  married 
before  such  death. 

Plaintiff  was  not  entitled  to  any  relief  by  this  action. 

Defendant,  by  cross-complaint,  sought  judgment  for  certain 
installments  alleged  to  be  due  her  under  the  contract,  but  the 
finding  of  the  court  in  regard  thereto  being  to  the  effect  that 
there  is  not  unpaid  any  sum  of  money  thereon,  precludes  this 
court  from  directing  that  judgment  be  entered  on  said  cross- 
(K>mplaint  in  favor  of  defendant. 

The  judgment  is  reversed  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  enter  judgment  to  the  effect  that 
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plaintifF  take  nothing  by  this  action,  and  that  defendant  re- 
cover her  costs. 

Shaw,  J^  and  Van  Dyke,  J^  eonenrred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  8580.    DepartmeBt  Ona^-^aBaaiy  9,  1904.] 

In  the  Matter  of  the  EsUte  of  MARY  ANN  BRUNDAQB, 
Deceased.  CHARLES  S.  BRUNDAQB,  Appellant,  v. 
UNION  TRUST  COMPANY,  Administrator,  etc..  Re- 
spondent. 

Estates  or  Dxceassd  Psbsons — ^Biobt  or  ADiomsTEATioN — Advkbsi 
Claim  to  Pbopebtt. — ^An  adTene  daim  to  property  claimed  bj  the 
estate  of  a  deeeaeed  peraon  is  not  a  statutory  disqualifieatioii  of  a 
resident  son  of  the  deeeased  otherwise  eompetent  to  aet  as  admin- 
istrator of  the  estate  with  the  win  annexed,  sjid  sneh  son  is  entitled 
to  administer  upon  such  estate  as  against  the  nominee  of  a  non- 
resident ezeentor  and  of  non-resident  children,  heizs,  and  legntees 
of  the  deceased  person. 

In. — Powxa  or  Oouar— Disgbbtion. — The  court  has  no  power  to  add  to 
the  statutory  disqualifications  of  an  administrator,  and  has  no  dis^ 
eretionary  power  to  refuse  letters  of  administration  to  one  who 
has  the  statutory  right  thereto,  or  to  appoint  the  nominee  of  per- 
sons not  entitled  to  the  letters  applied  for,  as  against  the  one  en- 
titled thereto. 

Id.— Pbobatb  or  Fobkion  Wnjr— AnTBXMnoATKD  Oopt— Biobt  op  Foe- 
noN  EzscuToa — ^Powxa  or  Nomikation. — ^Where  the  foreign  will 
of  a  deceased  person  was  admitted  to  probate  in  another  state,  and 
an  authenticated  copy  thereof  was  admitted  to  probate  in  this 
state,  the  foreign  executor,  if  he  applies  therefor,  is  entitled  to  let- 
ters testamentary  in  this  state  as  against  a  resident  son  of  the  de- 
ceased testator,  but  if  he  makes  no  such  application,  he  has  no 
power  or  right  to  nominate  an  administrator  with  the  will  annexed, 
and  the  resident  son  has  the  better  right  to  letters  of  such  adminia- 
tration  as  against  such  nominea 

IB. — ^Rights  or  Assignxs  or  Dxviseb. — Though  the  assignee  of  a 
daughter  of  the  deceased  person,  who  is  a  devisee,  is  entitled  to 
letters  as  aga;tnst  the  publie  administrator,  he  is  not  entitled  these- 
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to  aa  against  a  son  of  the  deeeaaed  testator,  who  ia  also  a  legatee 
named  in  the  will,  and  in  other  respects  competent  to  administer. 
Id. — Bights  or  Son  against  Dauohteb. — A  son  and  daughter  of  a 
deceased  person  are  not  eqnallj  entitled  to  letters  of  administra- 
tion, and  the  court  has  no  discretion  to  do  otherwise  than  appoint 
the  son. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  letters  of  administra- 
tion with  the  will  annexed.      J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ooodfellow  &  Eells,  for  Appellant 

Beverly  L.  Hodghead,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  appeal  from  an  order  grant- 
ing  letters  of  administration  with  the  will  annexed  upon  the 
estate  of  Mary  Ann  Brundage,  deceased,  to  the  Union  Trust 
Company  of  San  Francisco,  and  refusing  to  grant  such  letters 
to  Charles  S.  Brundage. 

The  deceased  was  a  resident  of  New  York,  and  left  prop- 
erty, real  and  personal,  in  this  state.  By  her  will,  which  was 
duly  admitted  to  probate  in  the  state  of  New  York,  she  ap- 
X)ointed  one  Schafmeister,  a  resident  of  that  state,  executor. 
Six  children  survived  her,  each  of  whom  was  a  devisee  and 
legatee  under  the  will.  One  of  these  children  was  her  son, 
Charles  S.  Brundage,  the  appellant  here.  He  was  a  resident 
of  this  state  and  competent  under  our  laws  to  act  as  admin- 
istrator of  her  estate.  None  of  the  other  children  resided  in 
California. 

The  appellant  filed  a  duly  authenticated  copy  of  the  will 
and  the  probate  thereof  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  with  a  petition  for  its  admission  to 
probate  here  and  the  issuance  to  him  of  letters  of  adminis- 
tration with  the  will  annexed.  The  respondent.  Union  Trust 
Company,  a  corporation  authorized  to  act  as  administrator, 
also  filed  its  petition  praying  that  said  will  be  admitted  to 
probate,  and  that  it  be  appointed  administrator  with  the  will 
annexed.  Its  claim  was  based  upon  the  fact  that  it  was  the 
nominee  of  the  non-resident  executor,  who  had  regularly  re- 


^  I 


540  Estate  of  Bbukdaos.  [141  CaL 

quested  that  it  be  appointed,  and  the  nominee  of  non-resident 
children,  hein,  and  legatees  of  deceased,  and  also  apon  the 
fact  that  it  was  a  party  interested  in  the  will,  by  reason  of 
being  the  assignee  of  a  portion  of  the  legacy  of  Mary  A. 
Hilliard,  a  daughter  of  deceased.  It  was  also  alleged  and 
found  to  be  a  fact  that  appellant  claimed  an  interest  in  cer- 
tain real  property  adversely  to  the  estate  of  deceased.  The 
superior  eourt  admitted  the  will  to  probate,  and  ordered  the 
lasuanee  of  letters  of  administration  with  the  will  annexed 
to  the  Union  Trust  Company,  and  denied  the  petition  of 
Brundage. 

It  is  admitted  that  the  appdlant  was  not  disqualified  by 
reason  of  his  adyene  claim  to  property  claimed  by  the  estate. 
(Estate  of  Muerting,  103  Cal.  585;  Estate  of  Bauquier,  88 
Cal.  302.)  Our  statute  prescribes  the  grouuds  of  disqualifica- 
tion, and  the  courts  have  no  right  to  add  to  the  disqualifica- 
tions prescribed  by  the  legislature.  The  fact  of  adverse 
claim  is  urged  by  the  respondent  solely  as  a  justification  of 
the  exercise  of  the  discretion  of  the  superior  court  in  favor  of 
respondent,  it  being  claimed  that  under  the  law  the  court  was 
invested  with  the  power  to  appoint  either  of  the  applicants; 
in  other  words,  that  the  appointment  was  in  the  discretion  of 
the  court.  The  appellant  claims  that,  under  the  circum- 
stances of  this  case,  he  had  the  absolute  right  to  letters  of  ad- 
ministration as  against  respondent,  and  that  the  court  had  no 
discretionary  power  whatever.  This  claim  of  appellant  must, 
under  the  statutes  and  decisions,  be  sustained. 

The  sections  relating  to  the  probate  of  foreign  wills  (Code 
Civ.  Proc.,  sees.  1322-1324)  provide  that  when  the  copy  of 
the  will  and  the  probate  thereof  are  produced  ''by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,"  a 
hearing  shall  be  had  upon  notice,  and  that  when  so  admitted 
to  probate,  ''letters  testamentary  or  of  administration  shall 
be  issued  thereon."  {Estate  of  Richardson  120  Cal.  344, 
345.)  The  non-resident  executor  could  have  made  applica- 
tion for  letters  testamentary  to  himself,  and  would  have  been 
entiUed  to  the  same  as  against  appellant.  {Estate  of  Broum, 
80  Cal.  381 ;  Estate  of  Richardson,  120  Cal.  344.)  He  did  not, 
however,  apply  for  letters  testamentary.  The  law  applicable 
to  such  a  case  provides  that  if  the  executor  fails  to  apply  for 
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letters  for  himself,  '*  letters  of  administration  with  the  will 
annexed  must  be  issued  as  designated  and  provided  for  the 
grant  of  letters  in  case  of  intestacy."  (Estate  of  Richardson, 
120  Cal.  344;  Estate  of  Coan,  132  Cal.  401,  403.)  In  Estate 
of  Coan,  132  Cal.  401,  this  court  said:  "The  section  just 
quoted  from  (sec.  1350,  Code  Civ.  Proc.)  is  not  restricted  to 
any  class  of  wills,  and  it  certainly  must  include  foreign  wills 
in  its  provisions." 

While  the  statute  authorizes  the  issuance  of  letters  testa- 
mentary to  tibe  non-resident  executor,  it  does  not  entitle  him 
to  letters  of  administration,  or  give  him  the  right  to  nominate 
an  administrator  with  the  will  annexed.  (Estate  of  Beech, 
63  Cal.  458;  Estate  of  Richardson  120  Cal.  344.)  The  case 
of  Estate  of  Harrison,  135  Cal.  7,  relied  on  by  respondent,  is 
not  in  conflict  with  this  view,  when  we  take  into  consideration 
the  well-settled  proposition  that  in  the  case  of  a  foreign  will, 
the  public  administrator  is  not  "entitled"  to  letters  of  ad- 
ministration. (In  re  Bergin,  100  Cal.  376;  Estate  of  Engle, 
\2A  Cal.  292.)  This  rule  is  apparently  based  upon  the  fact 
that  he  is  not  "interested  in  the  will."  In  Estate  of  Harri- 
son, 135  Cal.  7,  the  contest  was  between  the  nominee  of  the 
foreign  executor  and  the  public  administrator,  neither  of 
whom  was  interested  in  the  will  or  "entitied"  to  letters,  and 
the  court  undoubtedly  had  the  discretionary  power  to  ap- 
point either,  but  such  power  was  not  derived  from  section 
1379  of  the  Code  of  Civil  Procedure.  In  the  opinion  in  that 
ease  the  court  quotes  with  apparent  approval  the  portion  of 
the  opinion  in  Estate  of  Richardson,  120  Cal.  344,  to  the  eflfect 
that  there  is  no  provision  in  the  statute  giving  the  foreign 
executor  the  right  to  nominate  an  executor  with  the  will  an- 
nexed. 

Section  1379  of  the  Code  of  Civil  Procedure,  which  provides 
that  administration  may  be  granted  to  one  or  more  competent 
persons,  although  not  otherwise  entitled  to  the  same,  at  the 
written  request  of  the  person  entitled,  and  which  is  relied 
upon  by  respondent  as  giving  the  court  discretionary  power 
in  this  case,  has  no  application.  This  section  has  been  con- 
sidered by  this  court  on  numerous  occasions,  and  it  is  well 
settied  that  the  only  effect  thereof  is  to  give  the  court  the  dis- 
cretionary power  to  appoint  as  administrator  a  person  not 
otherwise  entitied,  upon  the  written  request  of  the  person 
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** entitled/'  If  the  person  making  the  written  request  is  not 
himself  ^'entitled"  to  administration,  either  because  incompe- 
tent or  because  another  applicant  with  a  better  claim  is  en- 
titled, the  nominee  cannot  be  considered  by  the  court  {Estate 
of  Beech,  63  Cal.  458;  Estate  of  BedeU,  97  Gal.  339,  341; 
Estate  of  Muersing,  103  Gal.  585;  Estaie  of  Hedly,  122  GaL 
162, 165.)  Here  the  non-resident  executor  was  not,  under  the 
statute,  entitled  to  letters  of  administration,  and  his  written 
request  was  therefore  ineffectual  for  any  purpose.  The  non- 
resident children,  heirs,  and  legatees  were  incompetent  l^y 
reason  of  their  non-residence,  and  consequently  were  not  en- 
titled to  administration.  Their  request  also  was  therefore 
ineffectual  for  any  purpose. 

It  is,  howeyer,  claimed  that  respondent,  by  reason  of  the 
assignment  to  it  of  a  portion  of  the  legacy  of  a  daughter  of 
deceased,  was  ''interested  in  the  will,''  and  that  the  court  had 
the  discretionary  power  to  grant  letters  of  administration  to 
it.  It  has  been  held  that  the  assignee  of  a  devisee  is  enti- 
tled, as  a  person  interested  in  the  will,  to  administration  as 
against  the  public  administrator.  {Estate  of  Engle,  124  CaL 
292.)  That  the  assignee  of  the  legacy  of  a  daughter  is  not 
entitled  to  letters  of  administration  as  against  a  sen  who  is 
also  a  legatee  and  in  other  respects  competent,  is  settled  by  the 
case  of  Estate  of  Coan,  132  GaL  401,  which  is  decisiye  of  this 
question.  In  that  case,  the  contest  for  letters  of  administra- 
tion with  the  will  annexed,  xrpon  a  foreign  will,  was  between 
a  son  and  daughter,  both  of  whom  were  legatees.  The  lower 
court  granted  letters  to  both,  and  the  order  was  rerersed  by 
this  court.  This  court  there  said:  "The  cases  of  intestacy 
referred  to  in  said  section  1350  are  provided  for  in  said  sec- 
tions 1365  et  seq.  It  seems,  therefore,  beyond  question  that 
these  sections  apply  to  the  probate  of  a  foreign  will,  where,  as 
in  this  case,  the  controversy  as  to  who  shall  administer  is  be- 
tween parties  interested  in  the  will."  It  was  held  that  while 
the  children  of  a  deceased  were,  under  section  1365  of  the 
Gode  of  Givil  Procedure,  apparently  equally  entitled,  said 
section  1365  was  qualified  by  section  1366  of  the  Gode  of  Civil 
Procedure,  which  provides  that  "Of  several  persons  claiming 
and  equally  entitled  to  administer,  males  must  be  perferred  to 
females,"  and  that  therefore  a  son  and  a  daughter  are  not 
equally  entitled  to  administer,  and  the  court  had  no  diseretion 
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to  do  otherwise  than  appoint  the  son.  Waiving  the  question 
as  to  whether  a  corporation  formed  for  the  purpose,  among 
others,  of  acting  as  executor  or  administrator  is  in  any  better 
position  in  a  contest  for  letters,  by  reason  of  the  fact  that  it 
has  acquired  by  assignment  an  interest  under  the  will,  it  cer- 
tainly occupies  no  better  position  than  its  assignor.  Its  as- 
signor, a  daughter,  would  not  have  been  entitled  to  letters  of 
administration  as  against  the  appellant  son,  even  if  she  were 
a  resident  of  this  state,  and  the  superior  court  would  have 
had  no  discretionary  power  to  appoint  her. 

The  appellant  had  the  absolute  right  to  letters  of  adminis- 
tration with  the  will  annexed.  The  order  directing  the  issu- 
ance of  such  letters  to  the  Union  Trust  Company  and  denying 
the  petition  of  Charles  S.  Brundage  is  reversed  and  the  cause 
remanded. 

Shaw,  J.,  and  Van  Dyke,  J^  concurred. 

Hearing  in  Bank  denied. 


[Crhn.  No.  979.    Department  One. — Jannarj  9,  1904.] 

THE  PEOPLE,  Respondent,  v.  P.  K.  LEWIS,  Appellant. 

CttDcm AL  Law— Taxinq  Awat  or  Fkmals  Mimob  fob  Pbostitxttion— 
YxNux  or  OrrxNSX. — If  the  original  taking  awaj  of  a  female 
minor  from  the  enstodj  of  her  father  in  another  county  than  that 
of  the  place  of  trial  was  with  the  intent  then  and  there  existing 
to  place  her  in  a  house  of  prostitution  in  the  county  of  the  plaee 
of  trial,  the  offense  was  committed  and  was  triable  alone  in  such 
other  eountj;  but  where  it  appears  that  the  female  minor  was 
placed  by  the  fkther  in  the  custody  of  the  defendant,  to  be  taken 
to  the  county  of  the  place  of  trial  for  a  lawful  purpose,  and  that 
the  defendant  there  formed  the  unlawful  purpose  of  placing  her 
in  a  house  of  prostitution  therein,  which  purpose  was  aceomplisb<>d, 
the  taking  of  her  away  from  the  father  without  his  consent  for  that 
purpose  was  in  the  county  of  the  plaee  of  trial,  within  the  mean- 
ing of  section  267  of  the  Penal  Oode,  and  that  county  has  juris- 
AetloB  of  the  offense. 
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Ibl — ^Elbmxnts  or  OrrKHsa — Abduotion — Befxtsal  or  Instsuctiok.^ 
The  ftctual  plaeiiig  of  the  minor  f enmle  in  a  house  of  proetitutioB 
is  not  made  an  essential  element  of  the  crime  hj  the  statute.  It 
k  the  taking  awaj  from  the  parent  or  other  person  haring  the  legal 
charge  of  the  minor  for  the  prohibited  purpose  that  eonstituteB  the 
crime;  "abduction"  alone  does  not  import  the  oifense;  and  a  re- 
qneeted  instruction,  to  the  effect  that  if  "the  defendant  abducted 
the  girl  from  her  home,"  the  jurj  must  find  the  defendant  not 
gnilty  of  the  offense  charged,  was  proper!/  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  triaL  Henzj 
A.  Melvin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  S.  Buinell,  and  William  B.  Craig,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  K  B.  Power,  Depu^ 
Attomey-OeneraU  for  Respondent 

ANGELLOTTI,  J.— The  defendant  was  convicted  in  the 
superior  court  of  the  county  of  Alameda  of  the  offense  of 
taking  away  a  female  under  the  age  of  eighteen  years  from 
her  father,  without  his  consent,  for  the  purpose  of  prostitu- 
tion (see  Pen.  Code,  sec.  267),  and  appeals  from  the  judg- 
ment pronounced  on  such  conviction  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  principal  point  made  for  reversal  is  as  to  the  juris- 
diction of  the  superior  court  of  Alameda  County.  The  infor- 
mation filed  against  defendant  in  said  court  alleged  the  com- 
mission of  the  offense  in  Alameda  County,  and  it  is  claimed 
that  the  evidence  shows  that  if  the  offense  was  committed  by 
defendant,  it  was  committed  entirely  in  the  county  of  San 
Benito,  and  that  such  evidence,  therefore,  fails  to  show  any 
offense  within  the  jurisdiction  of  the  superior  court  of  Ala- 
meda County. 

The  girl,  who  wss  sixteen  years  of  age,  lived  at  her  father^ 
home  in  San  Benito  County,  and  on  October  16,  1901,  left 
her  father's  home  with  the  defendant  and  another  female,  and 
went  with  them  to  Oakland,  by  way  of  Gilroy  and  San  Jose, 
at  each  of  which  places  they  remained  for  a  few  days.  They 
arrived  in  Oakland,  Alameda  County,  about  October  23,  1901, 
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where  they  eontinned  to  live  in  a  camp-wagon,  in  which  they 
had  traveled  from  San  Benito  County,  until  about  the  middle 
of  November,  1901,  when,  aa  the  evidence  very  clearly  shows, 
the  defendant  placed  the  girl  in  a  house  of  prostitution  in  said 
dty  of  Oakland,  for  the  purpose  of  profiting  by  her  earnings 
therein.  The  testimony  of  the  defendant  himself  in  this  con- 
nection was  such  that  any  rational  jury  could  not  come  to  a 
different  conclusion. 

There  was  evidence  sufficient  to  warrant  the  jury  in  con- 
cluding that  the  father,  who  was  without  means  and  had  a 
large  family,  allowed  the  defendant  to  take  his  daughter, 
upon  the  understanding  that  if  she  suited  the  niece  of  de- 
fendant's wife,  who,  he  said,  was  then  in  Gilroy,  she  would 
take  her  to  Oakland  and  fd^e  her  a  trade,  and  that  the  father 
never  consented  to  her  being  placed  in  a  house  of  prostitution. 
The  father  testified  that  defendant  said:  ^'Well,  I  guess  she 
will  send  her  to  school  and  send  her  to  learn  the  millinery 
trade."  The  defendant  himself  testified:  "I  took  the  girl 
•  .  .  from  her  home  at  San  Juan  by  consent  of  her  father, 
to  better  her  condition;  there  was  nothing  specially  spoken 
of  in  what  way  I  should  put  this  girl;  whether  in  a  family; 
a  private  family  was  spoken  of;  there  was  millinery  spoken 
of." 

It  must  be  conceded,  as  claimed  by  defendant,  that  the 
offense  defined  by  section  267  of  the  Penal  Code  is  complete 
when  there  is  a  taking  for  the  purpose  of  prostitution.  The 
section  provides  that  ''Every  person  who  takes  away  any 
female  under  the  age  of  eighteen  years  from  her  father, 
mother,  guardian,  or  other  person  having  the  legal  charge  of 
her  person,  without  their  eonsent,  for  the  purpose  of  prostitu- 
tion, is  punishable,"  etc.  The  actual  placing  in  a  house  of 
prostitution  is  not  made  an  essential  element  of  the  crime 
by  the  statute.  It  is  the  taking  from  the  parent  or  other  per- 
lon  having  the  legal  charge  of  her  person,  for  the  prohibited 
purpo$e,  that  constitutes  this  crime.  As  said  in  State  v.  £Kb- 
i€m,  111  Mo.  92,  of  a  similar  statute:  "The  gravamen  of  the 
offense  is  the  purpose  or  intent  with  which  the  enticing  and 
abduction  is  done,  and  the  offense  is  complete  whenever  the 
abduction  for  the  prohibited  purpose  is  complete,  no  matter 
whether  any  sexued  intercourse  result  or  not"  (See,  abo, 
CXTiT.  Oil.— 35 
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PeopU  V.  Dolan,  96  CaL  315;  State  v.  Bobbst,  131  Mo.  338; 
Henderson  v.  People,  124  111.  614;*  State  v.  Johnson,  115  Mo. 
495.) 

Therefore,  if  the  evidence  was  such  as  to  compel  the  con- 
clusion that  the  defendant  took  the  girl  from  her  father  in 
San  Benito  County,  with  the  intent  then  and  there  eTJuting 
to  use  her  for  purposes  of  prostitution,  we  would  be  compelled 
to  hold  that  the  offense  was  wholly  committed  in  San  Benito 
County,  and  that  no  offense  within  the  jurisdiction  of  the 
superior  court  of  Alameda  County  was  shown,  unless  sudi 
jurisdiction  was  conferred  by  section  784  of  the  Penal  Code. 

The  evidence  was,  however,  such  as  to  sustain  a  finding  of 
the  jury  to  the  effect  that  at  the  time  the  girl  was  given  into 
the  charge  of  defendant  by  her  father  there  was  no  intent 
on  defendant's  part  to  use  her  for  purposes  of  prostitution, 
and  that  such  intent  was  not  conceived  by  him  until  some 
time  after  their  arrival  in  Alameda  County  while  the  girl 
was  still  in  his  actual  charge,  committed  thereto  by  the  father 
for  a  proper  purpose,  and  that  thereupon  the  defendant,  in 
said  Alameda  County,  placed  her  in  a  house  of  prostitution. 
Under  these  circumstances,  it  must  be  held  in  support  of 
the  verdict,  that  the  taking  of  the  girl  from  the  father  ''for 
the  purpose  of  prostitution"  was  in  Alameda  County,  and 
not  in  San  Benito  County. 

As  was  said  by  the  supreme  court  of  Missouri  of  a  similar 
statute,  "The  statute  does  not  require,  in  order  to  establish 
the  crime,  that  the  female  should  be  taken  from  the  house  or 
premises  of  the  person  having  legal  charge  of  her  person, 
from  the  actual  possession  of  such  guardian,  but  only  that 
she  be  taken  away  from  such  person  for  the  purpose  named 
in  the  stetute."  (State  v.  Round,  82  Mo.  679.)  In  that  case 
it  was  held  that  a  father  residing  in  the  state  of  Missouri  had 
the  care  and  custody  of  a  daughter  at  the  time  of  the  taking, 
although  she  was  then  visiting  her  uncle  in  the  state  of  Iowa. 

In  the  case  of  State  v.  Gordon,  46  N.  J.  L.  432,  where  tie 
defendant  had  brought  a  girl  into  the  state  of  New  Jersej 
from  another  state,  and  there  persuaded  her  not  to  retom 
to  her  home,  and  seduced  her,  it  was  held,  under  a  statute 
similar  to  ours,  so  far  as  the  provision  concerning  the  taking 
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is  concerned,  that  the  girl,  although  in  the  state  of  New 
Jersey,  was  still  in  the  custody  and  are  of  her  legal  guard- 
ian within  the  meaning  of  the  statute,  and  that  when  ''the 
defendant,  with  the  intent  set  out  in  the  statute,  interposed 
his  will  or  persuasion  between  her  and  her  guardian's  con* 
trol,"  he  accomplished  the  abduction  in  the  state  of  New 
Jersey. 

The  decisions  constitute  full  and  complete  authority  for 
the  proposition  that,  within  the  contemplation  of  the  statute, 
a  girl  may  be  in  the  custody  of  the  person  having  legal  charge 
of  her  person,  although  absent  from  him  with  his  consent,  in 
the  care  of  another  for  some  proper  purpose;  and  that  one 
who  then  takes  her  for  the  prohibited  purx)ose,  takes  her 
''from"  the  person  having  such  legal  charge  of  her  person. 

When  the  defendant,  to  whom  this  girl  had  been  tempo- 
rarily committed  for  a  proper  purpose,  conceived  the  intent 
to  use  her  for  another  purpose,  one  prohibited  by  this  statute, 
and  "interposed  his  will  between  her  and  her  guardian's 
control,''  he  took  her  from  her  father  for  that  purpose.  This 
was  done,  according  to  the  finding  of  the  jury,  in  Alameda 
County,  and  the  crime  was  therefore  wholly  committed  in 
that  county.  This  being  our  view  of  the  law,  it  is  unneces- 
sary to  consider  the  question  as  to  the  application  of  section 
784  of  the  Penal  Code  to  a  case  of  this  character. 

We  have  examined  the  rulings  of  the  court  relating  to 
the  admission  of  evidence,  complained  of  by  counsel  for  de- 
fendant, and  find  no  prejudicial  error. 

The  defendant  assigns  as  error  the  refusal  of  the  court  to 
instruct  the  jury  as  follows,  viz.:  "If  you  find  that  the  de- 
fendant abducted  the  girl  from  her  home  in  San  Juan,  San 
Benito  County,  then  you  must  find  the  defendant  not  guilty, 
as  he  has  not  committed  the  offense  with  which  he  is  charged 
— ^in  abducting  a  girl  for  the  purpose  of  prostitution  in  Ala- 
meda County."  The  instruction  was  properly  refused.  The 
word  "abduct"  does  not  necessarily  mean  a  taking  for  pur- 
poses of  prostitution.  According  to  this  instruction,  if  the 
defendant  had  taken  the  girl  from  her  home  in  San  Benito 
County  for  a  proper  purpose,  and  without  any  intent  to  use 
her  for  the  prohibited  purpose,  he  could  not  subsequently 
take  her  from  her  father  for  such  prohibited  purpose,  within 
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the  meaning  of  section  267  of  the  Penal  Code.  As  we  have 
seen,  this  is  not  the  law. 

We  are  satisfied  that  no  error  sabstantiaUy  affeeting  de- 
fendant's rights  has  been  shown,  and  that  he  has  been  prop- 
erly  convicted  of  a  most  despieable  offense. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  ooneor. 


rCrim.  No.  868.    In  Bask.— Jaanafx  U,  1904.] 
THE  PEOPLE,  Respondent,  ▼.  LEW  POOK,  Appdiant 

Gbiicinal  Law— iNSTRUOnoN — '^MoaiL  CnffAmrT.'' — ^An  instraetioa 
upon  a  charge  of  murder,  that  '' moral  eertainty  is  deeeribed  as  a 
state  of  impression  produeed  by  f^ts  in  whieh  a  reasonable  nund 
feels  a  sort  of  coercion  to  act  in  accordance  with  it,"  and  that 
''it  is  also  declared  to  be  a  certainty  that  conTinces  and  directs 
the  onderstanding  and  satisfies  the  reason  and  judgment  of  those 
who  are  bound  to  act  conscientiously  upon  it/'  is  not  prejudicial 
to  the  defendant  because  amplifying  the  definition  of  "moral  cer- 
tainty" beyond  section  1885  of  the  Code  of  Givil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  C.  Dibble  &  Dibble,  for  Appellant. 

Tirey  L.  Ford,  Attomey-Gteneral*  A.  A.  Moore,  Jr.,  Deputy 

Attomey-Oeneral,  for  Respondent 

HENSHAW,  J.— The  defendant  was  convicted  of  murder, 
and  upon  this  appeal  presents  the  single  proposition  of  al- 
leged error  contained  in  one  of  the  instructions  given  by  the 
trial  court. 

That  instruction  is  as  foUows:  **  'Moral  certainty'  is  that 
degree  of  proof  which  the  law  requires  of  moral  evidence. 
Moral  certainty  is  described  as  a  state  of  impression  produced 
by  facts  in  which  a  reasonable  mind  feels  a  sort  of  coerei(»i 
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or  necessity  to  act  in  accordance  with  it.  It  is  also  declared 
to  be  a  certainty  that  convinces  and  directs  the  understand- 
ing, and  satisfies  the  reason  and  judgment  of  those  who  are 
bound  to  act  conscientiously  upon  it." 

The  laat  sentence  of  the  instruction  is  a  quotation  from  the 
famous  charge  of  Chief  Justice  Shaw  in  the  Webster  ease, 
and  has  been  uniformly  if  not  universally  approved.  Ap- 
pellant's attack,  however,  is  directed  to  the  preceding  part 
of  the  instruction,  and  it  is  said  that  this  language  was  inae- 
curate  and  injurious  to  the  appellant  in  that  it  permitted 
the  jury  to  be  governed  by  their  *' impressions,"  and  not  by 
their  '^convictions."  In  this  connection  it  is  pointed  out  that 
section  1826  of  the  Code  of  Civil  Procedure  itself  defines 
moral  certainty  as  being  ''that  degree  of  proof  which  pro> 
duces  conviction  in  an  unprejudiced  mind,"  and  that  else- 
where the  code  declares  ''That  evidence  is  deemed  satisfactory 
which  ordinarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind."     (Code  Civ.  Proc.,  sec.  1835.) 

We  think,  however,  that  no  defendant  can  present  any  just 
reason  for  objecting  to  this  amplification  of  the  definition  of 
moral  certainty,  since  that  amplification  makes  so  clearly  in 
his  favor.  The  jury  were  here  instructed  as  to  the  nature  of 
the  conviction  which  satisfies  the  reason  and  judgment  of 
those  who  are  bound  to  act  conscientiously  upon  it,  and  were 
told  that  it  was  a  conviction  which  impelled  them  by  necessity 
or  coercion  to  act  ux>on  it,  or  otherwise  they  entertained  a 
reasonable  doubt,  of  which  the  defendant  must  be  given  the 
benefit  '* Impression,"  as  here  employed,  does  not  vary 
essentially  in  meaning  from  conviction.  "Impression"  itself 
is  a  stamping  in  upon  the  mind.  The  language  objected  to 
is  taken  from  Burrill  on  Circumstantial  Evidence  (p.  199), 
and  that  careful  author  fully  justifies  the  language  both  by 
reason  and  authority. 

The  judgment  appealed  from  is  afSrmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J^  and  Van  Dyke,  J., 
concurred* 

MoFABLAND,  J.,  concurring. — ^I  concur  in  the  judgment 
because  the  instruction  complained  of  could  have  done  appel- 
lant no  injury ;  but  I  think  that  it  should  not  have  been  given. 
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As  shown  in  the  opinion  in  People  y.  Huntington,  138  CaL 
261,  the  instruction  includes  only  a  part  of  a  sentence  in 
Burrill,-— omitting  the  part  which  makes  his  meaning  clear. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment  on 
the  ground  stated  by  Justice  McFarland,  and  I  agree  with 
him  that  the  language  quoted  from  Burrill  should  have  been 
omitted  from  the  instruction.  It  adds  nothing  either  of  force 
or  clearness  to  the  oft-approved  definition  of  moral  certainty 
given  by  Chief  Justice  Shaw  in  the  Webster  case,  and  I 
deprecate  the  disposition  to  expand  and  vary  approved  in- 
structions in  criminal  cases,  the  only  effect  of  which  is  to 
raise  new  questions  and  furnish  new  grounds  for  appeals. 


fCrim.  No.  900.    In  Bank. — January  11,  1904.] 

THE  PEOPLE,  Respondent,  v.  CHEW  LAN  ONQ,  Appel- 
lant 

CaiMiNAL  Law — Pijba  or  QunyrY — ^Detebmination  or  Dbqbks  bt  ths 
Court — Constitutional  Law — Trial. — Section  1192  of  the  Penal 
Code,  conferring  npon  the  court  the  power  to  determine  the  degree 
of  a  crime  upon  a  plea  of  guilty,  is  not  unconstitutional  as  being 
violative  of  the  provisions  of  the  state  and  federal  constitutions 
for  the  right  of  trial  of  aU  crimes  by  Jorjr.  The  proceeding  tot 
such  determination  is  not  a  triaL 

Id. — PowKB  OF  CouBT  TO  Tajes  Evidsncx. — The  court  being  veeted  with 
the  power  to  determine  the  degree  of  the  crime,  it  has  impEed 
power  under  section  187  of  the  Code  of  GNril  Procedure  to  take 
evidence  to  aid  in  such  determination;  and  it  is  not  a  tenable  ob- 
jection to  section  1192  of  the  Penal  Code  that  it  does  not  provide 
any  mode  by  which  the  court  is  to  reach  the  determination,  nor  pro- 
vide for  the  taking  of  evidence  on  the  subject. 

Id. — MUBDEB — JxnW MENT    OF     DSATH — ^WaB&ANT — ^DlBBCTION     TO      WaA- 

DEN— SuaPLusAOB— Duty  of  Wabdbn.— The  fact  that  a  wamnt 
issued  to  the  sheriff  for  the  execution  of  a  defendant  who  has 
pleaded  guilty  of  murder,  and  has  been  determined  by  the  court 
to  be  guilty  of  murder  in  the  first  degree,  in  addition  to  the  other 
provisions  required  to  be  inserted  in  the  warrant,  unneoeesarify 
Inserted  a  direction  to  the  warden  of  the  state's  prison  to  exeeuta 
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the  defendant,  does  not  vitiate  it.  8ueh  direction  may  be  disre- 
garded as  surplusage.  It  is  the  duty  of  the  warden  to  exeeute  the 
judgment  of  death  under  the  law,  independent  of  the  order  of  the 
eourt. 

Id, — ^Warrant  Functus  Omcio— Order  to  Wardbn. — ^A  warrant  of 
death  beeomes  functus  offleio  after  the  lapse  of  the  time  within 
whieh  it  directed  the  defendant  to  be  executed;  and  an  order  must 
then  be  made  under  section  1227  of  the  Penal  Code,  after  the  de- 
fendant  is  brought  before  the  court,  ezpresslj  requiring  the  warden 
to  execute  the  judgment  at  a  specified  time. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  H.  McCloskey,  and  Barnes  &  Farquar,  for  Appellant 

Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 

LORIGAN,  J. — An  information  was  filed  against  the  de- 
fendant in  the  superior  court  of  the  city  and  county  of  San 
Francisco,  charging  him  with  the  crime  of  murder. 

Upon  arraignment  he  pleaded  **Not  guilty,"  but  subse- 
quently withdrew  this  plea  and  entered  one  of  ** Guilty.'* 

When  this  latter  plea  was  received  by  the  court,  it  was 
conceded  by  the  attorney  for  the  defendant,  that  the  duty 
devolved  upon  the  court  of  determining,  and  fixing,  under 
section  1192  of  the  Penal  Code,  the  degree  of  crime,  before 
passing  sentence,  and  it  was  stipulated  that  the  testimony 
taken  at  the  preliminary  examination  of  the  defendant  be 
introduced  in  evidence  and  used  by  the  court  for  that  pur- 
X>ose. 

Thereafter,  on  March  10,  1902,  the  court  determined  from 
such  evidence,  that  the  crime  was  murder  of  the  first  degree, 
and  adjudged  that  the  defendant  suffer  the  penalty  of  death, 
and  on  March  12,  1902,  the  judge  of  said  court  signed  and 
issued  a  warrant  of  execution,  directing  the  warden  of  the 
state  prison,  at  San  Quentin,  to  execute  the  judgment  of 
death  against  said  defendant  on  the  sixth  day  of  June,  1902. 

The  defendant  appeals  from  said  judgment  and  the  order 
of  execution,  and  contends, — 1.  That  the  court  had  no  an* 
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thority  to  detenniiie  the  degree  of  fhe  crime;  and  2.  That 
the  judgment  and  order  of  execution  are  void,  beeanae  the 
oourt  had  no  power  to  direct  the  warden  of  the  state  prison 
to  execute  the  defendant. 

In  their  briefs,  counsel  for  appellant,  upon  the  first  point 
urge,  that  the  power  attempted  to  be  conferred  on  the  court 
by  said  section  1192,  to  determine  the  degree  of  crime  upon 
the  plea  of  guilty  before  passing  sentence,  is  violative  of 
that  provision  of  both  the  state  and  federal  constitutions  pro- 
viding that  the  trial  of  all  crimes  shall  be  by  jury. 

This  is  no  new  point  The  same  contention  was  made  in 
this  court  forty  yean  ago,  and  decided  adversely  to  appe- 
lant's  daim. 

In  People  v.  NM,  20  CaL  164,  this  court  said:  ''The  pro- 
ceeding to  determine  the  degree  of  the  crime  of  murder  after 
a  plea  of  guilty  is  not  a  trial.  No  issue  was  joined  upon 
which  there  could  be  a  trial.  There  ia  no  provision  of  the 
constitution  which  prevents  a  defendant  from  pleading 
guilty  (to  the  indictment)  instead  of  having  a  trial  by  jury. 
If  he  elects  to  plead  guilty  to  the  indictment,  the  provision 
of  the  statute  for  determining  the  degree  of  the  guilt,  for  the 
purpose  of  fixing  the  punishment,  does  not  deprive  him  of 
any  right  of  trial  by  jury." 

People  V.  Lennox,  67  Cal.  115,  is  to  the  same  effect,  and  in 
HaUinger  v.  Davis,  146  XT.  S.  314,  the  supreme  oourt  of  the 
United  States  declare  that  a  statutory  provision  conferring 
power  on  the  court  under  such  a  plea,  to  determine  the  de 
gree  of  crime  violates  no  provision  of  the  constitution  of  the 
United  States. 

On  the  oral  argument  counsel  made  an  additional  point 
not  presented  in  their  brief,  that  this  section  is  unconstitu- 
tional, because  it  does  not  provide  any  manner,  or  mode, 
whereby  the  court  is  to  reach  its  determination  as  to  the  de- 
gree of  crime ;  that  it  does  not  provide  for  the  taking  of  evi- 
dence on  the  subject. 

Jurisdiction  to  determine  the  matter  is,  however,  expressly 
conferred  on  the  court  by  the  section.  This  means  that  there 
shall  be  a  judicial  determination,  and  where  power  is  espe- 
cially conferred  upon  a  court  of  general  jurisdiction  to  deter- 
mine a  particular  question,  and  no  special  myode  for  that 
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determinatioxi  is  pointed  out,  the  jurisdiction  conferred  neces- 
sarily implies  authority  in  such  court  to  call  to  its  assistance 
in  determining  the  particular  question,  the  same  aid  as  is 
usually  employed  by  it  in  reaching  a  judicial  determination 
in  other  cases. 

The  universal  aid  is  evidence.  This  was  the  means  em- 
ployed by  the  lower  court  in  determining  the  degree  of  crime 
in  the  case  at  bar.  It  is  the  only  means  by  which  a  judicial 
determination  can  be  had,  and  was  the  means  which  it  was 
contemplated  by  the  legislature  should  be  invoked  by  the 
court 

If  there  could  be  any  doubt  of  this  general  rule,  we  are 
satisfied  that  the  course  pursued  by  the  lower  court  is  pro- 
vided for  and  sanctioned  by  section  187  of  the  Code  of  Civil 
Procedure,  which  declares  that  "When  jurisdiction  is,  by 
the  constitution  or  this  code,  or  by  any  other  statute,  con- 
ferred on  a  court  or  judicial  officer,  all  the  means  necessary 
to  carry  it  into  effect  are  also  given;  and  in  the  exercise  of 
this  jurisdiction,  if  the  course  of  proceeding  be  not  specifi- 
cally pointed  out  by  this  code  or  the  statute,  any  suitable  pro- 
cess or  mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  code." 

The  method  adopted  by  the  lower  court  was  entirely  con- 
formable to  that  spirit  which  provides  for  a  judgment  upon 
a  conviction  or  plea  of  guilty  of  crime.  If  appellant's  con- 
tention could  prevail,  a  plea  of  guilty,  generally,  in  those 
cases  where  the  crime  is  divided  into  degrees — ^murder,  bur- 
glary, arson — ^would  be  tantamount  to  immunity  from  punish- 
ment, because,  as  the  determination  of  the  degree  of  crime  by 
the  court  is  an  essential  prerequisite  to  the  imposition  of  sen- 
tence, if  the  court  is  powerless  to  determine  that  degree,  it  is 
equally  powerless  to  impose  sentence,  and  hence,  being  un- 
able to  hold  the  defendant  for  any  legal  purpose,  would  be 
required  to  discharge  him.  This  situation  itself  illustrates 
the  wisdom  of  the  general  code  provision,  and  the  necessity 
for  its  application. 

Under  the  second  point  appellant  insists  that  the  judge  of 
the  lower  court  had  no  power  to  insert  in  the  warrant  of 
execution  a  direction  to  the  warden  of  the  state  prison  to 
execute  the  defendant    Such  a  direction,  however,  would  not 
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render  the  order  Yoid.  The  law  provides  that  the  judge  in 
such  warrant  shall  designate  the  date  of  execution,  and  re- 
quire the  sheriff  to  deliver  the  defendant  to  the  warden  for 
execution.  (Pen.  Code,  sec.  1217.)  The  fact  that  the  war- 
rant in  addition  directed  the  warden  to  execute  the  judgment 
of  death  is  of  no  moment,  as  this  was  a  duty  devolving  upon 
the  warden  under  the  law,  independent  of  the  order  of  court 
The  order  to  that  extent  was  surplusage.  We  are  mindful  of 
counsel's  contention  that  there  is  no  provision  of  law  direct- 
ing the  warden  to  execute  a  judgment  of  death,  but  hardly 
think  the  contention  worthy  of  serious  consideration.  The 
provisions  of  the  Penal  Code  (sees.  1224,  1226,  1227)  desig- 
nate him  as  the  official  who  must  execute  such  judgment. 

But,  assuming  that  such  direction  to  the  warden  in  the 
warrant  of  execution  was  error,  it  could  not  now  be  available 
to  the  defendant  for  a  reversal.  From  lapse  of  time  the  order 
has  become  functus  officio,  in  as  far  as  it  directed  the  execu- 
tion of  the  defendant.  He  was  directed  to  be  executed  on 
June  6,  1902.  That  time  having  elapsed,  another  order  of 
execution  must  be  made,  under  which  the  point  urged  now 
cannot  arise,  because,  by  section  1227  of  the  Penal  Code,  th^ 
defendant  must  be  brought  before  the  court,  and  an  order 
made  which  shall  expressly  require  the  warden  to  execute 
the  judgment  at  a  specified  time. 

We  perceive  no  reason  why  the  judgment  and  order  should 
be  disturbed,  and  they  are  affirmed. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J^  Hen- 
shaw,  J^  and  Beatty,  C.  J.,  concurred. 


[8.  P.  No.  8590.    In  Bank.— Jannaiy  11,  1904.] 

JOHN  LACBABERE,  Bespondent,  v.  JOHN  H.  WISE  el 
al..  Appellants. 

Unlawtul  Ditaiksr  bt  Lbssxb— NoncB  or  Dxicand  iob  Bxnt  oa  Pos- 
sxssiON — Seevici — Plbadimq  and  Pboop— AnmAViTs — ^Nohsur.— 
In  an  action  of  unlawful  detainer  by  a  lessee  after  non-paynneiit  of 
rent,  under  section  1161  of  the  Code  of  CiTil  Procedure,  the  mh 
vice  of  a  three  dajs'  notice  to  make  such  payment  or  deliTer  possM 
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fldon  of  the  premiseB  is  a  condition  preeedent  to  the  right  to  com- 
mence the  proceeding.  It  is  neceeflazy  to  aTcr  the  service  of  sneh 
notice  in  the  complaint,  and  if  put  in  issue  it  mnst  be  proved  by 
competent  evidence  like  any  other  fact  in  the  case.  It  cannot  be 
proved  by  afSdavits,  which  rank  as  hearsay  evidence,  for  the  pur- 
poses of  the  trial  of  issuable  facts.  If  only  affidavits  of  the  ser- 
vice were  produced,  without  other  evidence,  a  nonsuit  should  have 
been  granted. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Santa 
Cruz  County  denying  a  new  trial.    Lucas  F.  Smith,  Judge. 

The  f  act9  are  stated  in  the  opinion  of  the  court 

Frank  J.  Murphy,  and  Fred  H.  Hood,  for  Appellants. 

George  P.  Burke,  for  Bespondent. 

LOBIOAN,  J. — ^This  is  an  appeal  by  defendants  from  an 
order  denying  their  motion  for  a  new  trial. 

The  action  is  for  unlawful  detainer,  and  the  points  made  by 
appellants  here  are,  that  the  evidence  was  insufScient  to  sus- 
tain any  of  the  findings,  and  that  the  court  erred  in  denying 
their  motion  for  a  nonsuit. 

The  complaint  was  in  the  form  usual  in  such  actions,  al- 
leging lease  of  the  premises  in  controversy  to  defendants  at  a 
specified  monthly  rental,  a  failure  to  make  payment  of  the 
rents  for  several  months,  the  service  of  a  three  days'  notice 
to  make  such  payment,  or  deliver  possession  of  the  premises, 
and  the  failure  of  defendants  to  do  either. 

The  answer  puts  squarely  in  issue  every  allegation  in  the 
complaint. 

Upon  the  trial,  counsel  for  plaintiff,  to  prove  the  allegation 
in  the  complaint  of  service  of  three  days'  notice,  offered  in 
evidence  a  paper  purporting  to  be  such  notice,  having  at- 
tached to  it  affidavits  of  several  persons  tending  to  show 
service  by  them,  upon  the  defendants,  of  the  proffered  paper. 

Over  the  objection,  and  under  the  exception  of  defendants, 
this  notice,  with  the  accompanying  affidavits  as  sufficient 
proof  thereof,  was  admitted  in  evidence.  This  was  all  the 
evidence  offered  to  prove  such  service. 

At  the  close  of  plaintiff's  case,  defendant  moved  for  a  non- 
suit, urging,  among  other  grounds  therefor,  specially  the  one 
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that  there  was  no  proof  of  service  of  such  notice.    The  motion 
was  denied. 

We  are  satisfied  it  should  have  been  granted.  It  is  an 
essential  prerequisite  to  the  maintenance  of  an  action  for  un- 
lawful detainer,  under  section  1161  of  the  Code  of  Civil  Pro- 
cedure, that  a  three  days'  notice,  demanding  payment  of  the 
rent  due,  or  possession  of  the  leased  premises,  should  be 
served  upon  the  defendants,  as  subdivision  2  of  that  section 
requires.  It  is  equally  essential  to  allege  the  service  of  such 
demand  in  the  complaint,  and,  if  oontroverted,  prove  it  on 
the  trial.  Service  is  an  act  to  be  performed  before  suit,  a  fact 
to  be  alleged  in  bringing  suit,  and  a  fact  to  be  proven  to  sue- 
cessfully  maintam  i^  and  such  fact  is  to  be  proven  ss  any 
other  disputed  fact  in  the  case.  The  rule  is,  that  the  best 
evidence  must  be  produced  which  the  nature  of  the  transac- 
tion will  permit;  the  testimony  of  witnesses  given  in  open 
court  where  the  adverse  party  may  have  an  opportunity  of 
cross-examination.  AfiSdavits  are  not  in  the  nature  of  the 
best  evidence  by  which  to  prove  issuable  facts.  They  rank 
on  no  higher  plane  for  that  purpose  than  hearsay  evidence. 

Counsel  for  respondent  relies  solely  upon  the  construction 
he  places  on  section  2009  of  the  Code  of  Civil  Procedure  to 
support  the  method  of  proof  adopted  by  him. 

That  section  provides  that  **An  affidavit  may  be  used  .  .  . 
to  prove  the  service  of  a  summons,  notice,  or  other  paper  in 
an  action  or  special  proceeding,  to  obtain  a  provisional  rem- 
edy, the  examination  of  a  witness,  or  a  stay  of  proceedings,** 
etc.  And  he  insists  therefrom  that,  as  an  action  for  unlawful 
detainer  is  a  special  proceeding,  and  the  notice  in  question  is 
one  pertaining  to  a  special  proceeding,  that  service  of  the 
notice,  on  the  hearing  of  such  proceeding,  could  be  proven 
by  affidavit  under  the  section. 

But  this  section  has  no  application  to  the  proof  of  facts 
which  are  directly  in  controversy  in  an  action.  It  was  not 
intended  to  have  the  effect  of  changing  the  general  rules  of 
evidence  by  substituting  voluntary  ex  parte  affidavits  for 
the  testimony  of  witnesses.  The  section  only  applies  to  ma^ 
ters  of  procedure, — ^matters  collateral,  ancillary,  or  incidental 
to  an  action  or  proceeding, — and  has  no  relation  to  proof  of 
facts  the  existence  of  which  are  made  issues  in  the  case,  and 
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which  it  is  necessary  to  establish  to  sustain  a  cause  of  action. 
^^  It  might  with  the  same  plausibility  be  argued  that,  in  those 

cases  where  it  is  essential  that  a  demand  should  be  made 
before  an  action  for  claim  and  delivery  can  be  maintained, 
that  proof  of  service  of  such  demand  could  be  made  by  affi- 
rm davit,  or  that  in  any  action — because  the  section  applies  to 
:              actions  as  well  as  special  proceedings — ^where  issue  is  joined 
i             as  to  service  of  a  notice,  or  demand,  or  other  ** paper"  proof 
i            could  be  made  of  the  fact  by  affidavit.    Aside  from  this,  how- 
ever, the  service  of  the  notice,  sought  to  be  proven  by  affi- 
!             davit  in  this  case,  was  not  service  of  a  '^  summons,  notice,  or 
other  paper  in  an  action  or  special  proceeding."    An  action, 
or  special  proceeding,  referred  to  in  the  section,  means  a 
}             cause  already  commenced  and  pending  in  court,  and  it  is  to 
I             proof  of  service  of  notices  and  papers,  incidentaUy  used  in 
;<.            such  pending  cause,  that  the  section  relates ;  notices  or  papers 
served  upon  the  opposite  party,  or  his  attorney,  under  the 
(            general  rules  of  procedure,  and  relating  to  the  pending  action 

or  proceeding, 
f  Nor  was  the  notice  served  on  the  defendants  to  pay  the  rent 

or  surrender  possession,  a  notice  given  in  any  special  pro- 
ceeding. It  was  a  notice  given  before  any  special  proceeding 
was  commenced ;  it  antedated  it.  The  giving  of  it  was  a  con- 
dition precedent  to  the  right  to  commence  such  proceeding 
at  all,  and  proper  proof  of  it  was  necessary  to  warrant  re- 
covery, and  that  proof  should  have  been  made  by  the  testi- 
mony of  the  persons  who  made  the  service,  taken  at  the  trial, 
and  not  by  their  affidavits. 

The  same  point  is  presented  under  a  specification  that  the 
evidence  is  insufficient  to  support  a  finding  of  the  court  that 
such  notice  was  given,  and  this  must  also  be  sustained. 

For  the  reasons  given,  the  order  denying  the  motion  for  a 
new  trial  is  reversed,  and  the  cause  remanded. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Henshaw,  J^  and 
Beatty,  C.  J^  concurred. 
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[Sae.  No.  1157.  In  Bank.— JannftTj  11,  1904.] 

WILLIAM  SWEENY,  Respondent,  v.  QEORQB  L.  ADAMS, 

Appellant. 

Bliotion  Oontbst— Dsolakation  of  EuBonoN — ^Failuke  to  Qualift. — 
No  other  right  is  inTolved  in  a  eonteet  of  "the  right  of  a  persoB 
dedared  elected  to  any  oifiee"  than  the  apparent  legal  right  whieh 
Is  created  bj  the  deelaration  of  the  canvassing  board  that  such  per- 
son has  been  elected.  The  contest  attacks  the  election  itself,  9n«l 
is  not  concerned  with  the  certificate  of  Section  or  the  proceedings 
subsequent  thereto;  and  the  Jurisdiction  of  the  court  to  entertain, 
or  the  right  of  the  elector  to  commence,  the  contest,  is  not  in  any 
manner  affected  bj  the  faihirs  of  tlie  person  declared  elected  to 
qualify  before  the  contest  was  begun. 

iDd — ^Intebbst  of  Publig^ — ^The  contest  does  not  merely  cooeem  the 
personal  and  pecuniary  interest  of  rival  candidates  for  the  office; 
but  paramount  to  their  daims  is  the  deep  public  concern  involTcd 
as  to  wh-^  are  entitled  to  hold  an  office  for  which  the  suffrages  of  the 
electors  have  been  cast.  The  public  interests  imperatively  require 
that  the  ultimate  determination  of  the  contest  should  in  everj  in- 
stance, if  possible^  reach  the  very  right  of  the  case,  and  ascertain 
and  declare  whether  either  of  the  rival  candidates  before  the  court 
or  some  other  candidate  has  been  elected. 

APPEAL  fzx)m  a  judgment  of  the  Superior  Court  of 
Tuolumne  County.    G.  W.  Nicol,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

P.  W.  Street,  for  Appellant 

J  P.  O'Brien,  for  Respondent 

LORIOAN,  J. — ^This  is  an  election  contest  The  parties  to 
this  proceeding  were  rival  candidates  for  the  office  of  sheriff 
of  Tuolumne  County,  at  the  last  general  election. 

The  board  of  supervisors,  sitting  as  a  canvassing  board,  de- 
clared the  appellant  elected  to  such  office,  and  a  certificate  of 
election  was  duly  issued  to  him. 

Respondent,  in  due  time,  commenced  a  contest  on  the 
ground  of  malconduct  on  the  part  of  the  board  of  judges  of 
election  in  counting  the  votes.  Isssue  was  joined,  the  cause 
tried,  and  the  court  found  the  charge  of  malconduct  to  be 
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true  and  that  the  respondent  had  received  the  highest  num- 
ber of  legal  votes  cast  for  such  office.  A.  judgment  was  en- 
tered accordingly,  annulling  the  certificate  of  election  issued 
to  appellant,  and  declaring  the  respondent  elected  to  such 
office. 

On  this  appeal  no  question  is  made  by  appellant  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  findings. 

His  principal  point  is^  that  the  lower  court  had  no  juris- 
diction to  hear  or  determine  the  contest,  and  should  have 
granted  his  motion  to  dismiss  it,  and  this  point  is  based  upon 
certain  facts  which  the  lower  court  found  to  be  true,  and 
which  are  not  contradicted.  These  are  that,  after  appellant 
had  been  declared  elected  to  the  office  of  sheriff  by  the  board 
of  supervisors  acting  as  a  canvassing  board,  and  the  proper 
certificate  of  election  had  been  issued  to  him  by  the  county 
clerk,  he  inadvertently  failed  to  file  his  official  oath  and 
bond  as  such  sheriff  within  the  time  required  by  law;  that 
such  oath  and  bond  had  not  been  filed  when  the  contest  was 
commenced  or  thereafter,  and  that  the  office  had  become 
vacant 

To  fully  appreciate' the  claim  made  by  appellant  from  these 
facts,  it  is  necessary  to  set  forth  the  section  of  the  code  au- 
thorizing an  election  contest,  for  it  is  upon  his  construction  of 
the  section  that  his  point  is  based. 

It  reads:  "Any  elector  of  a  county  .  .  .  may  contest  the 
right  of  any  person  declared  elected  to  an  office  to  be  exer- 
cised therein,  for  any  of  the  following  causes."  (Code  Civ. 
Proc,  sec.  1111.) 

Appellant  insists,  that  the  proper  construction  of  this  sec- 
tion is,  that  it  provides  only  for  a  contest  where  the  right  to 
an  office  exists  at  the  time  the  contest  is  begun ;  that  the  right 
to  office  which  is  contemplated,  is  the  right  which  has  been 
made  perfect  by  taking  all  the  legal  steps  necessary  to  author- 
ize him  to  enter  upon  the  discharge  of  his  official  duties  when 
the  term  of  office  conmiences. 

And  from  this  construction  he  argues  that,  notwithstand- 
ing the  appellant  was  declared  elected  by  the  canvassing 
board,  yet,  as  he  failed  to  qualify,  he  thereby  lost  his  right  to 
the  office,  and  the  rieht  being  gone,  there  was  nothing  to  con- 
test. 
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We  cannot  agree  with  thia  eonstruetion  of  the  seetion,  or 
aeoord  with  the  reasoning  which  is  indulged  in  to  sustain  it 
It  is  not  the  apparently  perfect  right  to  the  office  which 
alone  the  elector  may  contest;  such  a  right  as  is  presnined 
from  the  issuance  of  a  certificate  of  election  and  due  qualifi- 
cation under  the  law;  but  it  is  the  presumptive  right  to  the 
office,  which  results  from  the  fact  that  the  board  of  super- 
visors, sitting  as  a  canvassing  board,  has  declared  a  person 
elected.  It  is  this  apparent  official  right,  which  their  declara- 
tion creates,  that  may  be  oontested.  This  is  all  the  statute 
provides  for.  The  canvassing  board  is  the  only  body  author- 
ized under  the  election  law  to  declare,  fvom  the  retoms, 
what  candidates  are  elected,  and  when  the  seetion  oonoeniing 
contests  says,  that  an  elector  may  ''contest  the  right  of  any 
person  dedared  elected  to  an  office,''  it  means  the  apparent 
right  which  the  declaration  of  such  board  creates. 

No  other  right  is  involved.  And  the  jurisdiction  of  the 
court  to  entertain,  or  the  right  of  the  elector  to  commence 
such  contest,  does  not,  in  any  manner,  depend  upon  whether 
the  person  so  declared  to  be  elected  by  the  board  qualifies  for 
the  office  by  filing  his  official  oath  and  bond  or  not.  It  is  not 
necessary  that  he  qualify  to  confer  jurisdiction,  nor  can  the 
court  be  divested  of  jurisdiction  because  he  fails  to  do  so. 

The  object  of  a  contest,  which  is  initiated  upon  the  ground 
of  malconduct  on  the  part  of  the  board  of  judges  of  election, 
is  not  to  examine  into  matters  transpiring  subsequent  to  the 
declaration  of  the  canvassing  board,  and  which  may  strengthen 
or  weaken  the  claim  of  the  person  declared  elected  by  it  It 
has  a  far  more  effective  and  extended  purpose.  The  contest 
attacks  the  election  itself.  It  is  not  concerned  with  the  cer- 
tificate of  election,  or  the  proceedings  subsequent  thereto, 
which  are  merely  the  indicia  of  the  right  to  enter  upon 
the  duties  of  the  office,  but  goes  back  of  all  these  to  the 
fountain  source  of  official  title,  and  ascertains  whether  tiie 
sovereign  will,  as  expressed  at  the  polls,  and  upon  which  the 
canvassing  board  assumes  to  declare  the  result  of  the  elec- 
tion, has  by  such  declaration,  been  fairly,  honestly,  and 
legally  expressed. 

It  probes  into  and  examines  the  conduct  of  the  eleetion 
officers  upon  whose  returns  the  canvassing  board  acta;  it  r»- 
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canvasses  the  votes  east  and  ascertains  whether  the  person 
declared  elected  by  snch  canvassing  board  had  the  highest 
number  of  legal  votes,  and  as  a  result  the  law  requires  the 
court,  ''if  in  any  ....  case  it  appears  that  another  person 
than  the  one  returned  has  the  highest  number  of  legal  votes/' 
to  "declare  such  person  elected."  (Code  Civ.  Proc.,  sec. 
1123.) 

From  the  use  of  the  term  "the  one  returned"  in  the  quoted 
section,  it  is  quite  obvious  that  the  right  to  office  which  is 
being  investigated  by  the  court  in  the  contest,  is  such  right 
only  as  the  "election  returns"  (Pol.  Code,  sec.  1281)  disclose 
exist  in  favor  of  a  candidate,  as  it  is  from  the  face  of  those 
returns,  and  from  no  other  data,  that  the  canvassing  board 
declares  who  is  elected. 

In  addition  to  what  has  been  said,  and  aside  from  the  con- 
sideration given  to  the  language  alone  of  the  section  for  the 
purpose  of  determining  its  meaning,  it  must  be  borne  in 
mind  that  the  right  to  contest  is  not  designed  exclusively  for 
the  benefit  of  rival  candidates  in  an  election.  The  right  to  a 
public  office  is  not  a  matter  which  concerns  them  alone,  nor  is 
it  the  interest  alone  of  the  contending  individuals  that  is  to  be 
considered  in  a  contest.  As  far  as  they  are  concerned,  their 
interest  is  exclusively  a  personal  and  pecuniary  one.  Para- 
mount to  their  claims  is  the  deep  public  concern  involved  as 
to  who  are  entitled  to  hold  an  office  for  which  the  suffrages 
of  the  electors  have  been  cast.  According  to  the  view  of 
counsel  for  appellant,  this  interest  is  entirely  lost  sight  of, 
and  the  contest  becomes  one  between  individual  aspirants, 
involving  personal  interests.  This  is  not  the  correct  view. 
No  special  right  of  contest  is  given  to  a  candidate  as  such. 
The  right  is  conferred  upon  any  elector,  and  can  only  be  in- 
voked as  an  elector,  and  when  so  invoked  the  contest  is  re- 
garded as  of  a  public  nature  where  irregularities  and  frauds 
at  the  ballot-box,  or  in  the  vote,  or  official  misconduct  of  the 
election  officers  are  investigated,  so  that  by  a  purgation  of  the 
polls,  if  necessary,  the  right  of  the  electors  to  have  such  public 
officers  as  have  been  honestly  and  legally  elected  by  them 
assume  their  offices,  is  sustained  and  enforced.  This  doctrine 
finds  expression  in  the  case  of  Minor  v.  KidcUer,  43  Cal.  23G , 
where  this  court  says:  "It  is  the  wholesome  purpose  of  th(^ 
CXLI.  OaL-^6 
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statute  to  invite  inquiry  into  the  conduct  of  the  popular 
elections.  Its  aim  is  to  secure  that  fair  expression  of  the 
popular  will  in  the  selection  of  public  officers,  without  which 
we  can  scarcely  hope  to  maintain  the  integnty  of  the  political 
system  under  which  we  live.  With  this  view,  it  has  provided 
the  means  of  contesting  the  claims  of  persons  asserting  them- 
selves to  have  been  chosen  to  office  by  the  people.  It  has  not 
authorized  every  citizen  or  member  of  the  body  x)olitic  at 
large  to  institute  proceedings  for  that  purpose,  but  has  lim- 
ited the  authority  in  that  respect  to  those  who  are  themselves 
electors,  and  it  has  required  the  statement  of  the  grounds  of 
contest  in  every  instance  to  be  verified  by  the  oath  of  the  con- 
testant. When  such  a  statement  is  presented  by  an  elector 
to  the  tribunal,  whose  duty  it  is  to  investigate  its  merits,  it 
should  not  be  received  in  a  spirit  of  captiousness,  nor  put 
aside  upon  mere  technical  objections  designed  to  defeat  the 
very  search  after  truth  which  the  statute  intended  to  invite. 

''The  investigation  proposed  is  one  in  which  the  public  at 
large  are  deeply  concemed.  It  certainly  involves  a  question 
of  broader  import  than  the  mere  individual  claim  of  a  desig- 
nated person  to  enjoy  the  honors  and  emoluments  of  the  par- 
ticular office  brought  directly  in  contest.  The  inquiry  must 
be  as  to  whether  or  not  the  popular  will  in  the  selection  of 
officers  to  administer  the  public  affairs  has  been,  in  a  given 
instance,  or  is  about  to  be  defeated  or  thwarted  by  mistake 
happened,  or  fraud  concocted.  It  is,  therefore,  not  an  ordi- 
nary adversary  proceeding,  for,  as  against  this  high  public 
interest  concerned,  there  can  be  no  recognized  adversary, 
.  .  .  The  public  interests  imperatively  require  that  the  ulti- 
mate determination  of  the  contest  should  in  every  instance, 
If  possible,  reach  the  very  right  of  the  case.** 

This  construction  placed  by  the  court  upon  the  statute, 
and  which  inspired  it  to  declare,  that  a  contest  is  not  an  ordi- 
nary adversary  proceeding,  that  there  can  be  no  recognized 
adversary,  and  that  the  ultimate  determination  of  the  contest 
should  reach  the  heart  of  the  case,  would  be  of  no  consequence 
if  the  failure  to  qualify  by  the  person  declared  elected,  could 
deprive  the  court  of  jurisdiction  to  hear  or  determine  a  eon- 
test. 

If  the  section  were  to  be  construed,  as  counsel  contends, 
any  person  elected  could,  by  simply  failing  to  qualify,  ef- 
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iectually  cut  off  all  inquiry  into  the  most  flagrant  frauds 
practiced  by  election  officers,  whereby  such  person  was  not 
only  declared  elected,  but  another  regularly  entitled  to  the 
office  defeated.  It  may  well  happen  in  a  contest  inaugurated 
by  an  elector,  other  than  a  candidate,  against  the  person 
returned  elected,  or,  even  when  inaugurated  between  two 
rival  candidates,  where  several  other  candidates  besides  them- 
selves sought  election  to  the  same  office,  that  the  court  may 
find,  in  the  first  instance,  that  the  contestee  was  not  elected, 
or,  in  the  second,  that  neither  the  contestant  nor  the  contestee 
were  elected,  but  that  some  other  candidate  was. 

When  this  is  shown,  it  is  provided  by  section  1122  and 
1123  of  the  Code  of  Civil  Procedure,  relative  to  such  con- 
tests, that  the  court  must  annul  the  election  of  the  person 
returned,  and  declare  such  other  person  elected.  This  result 
could  never  be  attained  if  the  right  which  is  to  be  contested 
is  the  absolute  right  or  title  to  the  office,  as  appellant  con- 
tends. It  is,  however,  a  matter  of  plain  and  easy  accomplish- 
ment, if  the  right  which  the  section  declares  may  be  con- 
tested is  simply  the  right  to  the  office  which  accrues  solely 
from  having  been  "declared  elected*'  thereto  by  the  canvass- 
ing board.  Under  the  construction  claimed  by  appellant  the 
policy  of  the  law  is  thwarted,  the  sovereign  will  defeated,  and 
the  jurisdiction  of  the  court  lost  by  the  failure  of  a  person 
to  qualify  for  an  office  to  which  he  was  never  legally  elected. 

Under  the  other  construction  the  public  interest  in  honest 
elections  is  conserved,  the  popular  will  given  effect,  and  a 
judgment  rendered,  as  the  law  designs  it  shall  be,  irrespective 
of  who  are  the  parties  to  a  contest,  giving  the  office  to  the 
one  shown  to  have  been  legally  elected  thereto.  This  last  is 
the  end  which  the  law  has  in  view,  and  it  is  fully  effected 
when  the  inquiry  under  the  contest  is  addressed  solely  to  the 
validity  of  the  right  which  exists  from  the  fact  that  he  has 
been  "declared  elected*'  by  the  canvassing  board,  unaffected 
by  any  subsequent  action,  or  inaction  of  such  person,  which 
may  have  destroyed  such  right. 

It  is  further  claimed  by  counsel  for  appellant  that,  instead 
of  instituting  proceedings  in  the  nature  of  a  contest,  re- 
spondent should  have  commenced  proceedings  in  the  nature 
of  quo  warranto.  There  is  nothing  in  this  point,  nor  does  it 
merit  extended  consideration. 
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If  the  appellant  had  qualified,  it  could  not  be  seriously  con- 
tended that  proceedings  in  the  natare  of  a  contest  would  not 
be  a  proper  remedy,  and,  as  we  have  concluded  that  his  fail- 
ure to  so  qualify  did  not  affect  that  right,  it  is  unneoesBary  to 
further  discuss  the  question  of  quo  warranto. 

The  judgment  is  afBrmed. 

McFarland,  J.,  Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J^ 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[8.  F.  No.  8088.    Department  Two. — Jasnaiy  12,  1904.] 

HENRY    GBUNDEL,  Administrator,   etc.,   Respondent,   ▼. 
UNION  IRON  WORKS,  AppeUant 

A.0TIOM  roa  I>K4TH-*YS88XL  TUD  to  FaiTAXB  WBABT— IMSSCUBB  Qano- 
Plaj^k— IiicxNS»— Nbguoxngb  not  Imputid— iKSUrnCIKNT  OOM- 
PLAiNT. — ^A  eomplaint  in  an  aetion  for  death,  alleging  tbat  the  de- 
fendant corporation  had  eaoaod  a  yeeael  in  its  poeseasion  to  be  tied 
to  its  private  wharf,  and  had  placed  an  insecure  gang-plank  from 
the  wharf  to  the  yeasel,  and  that  deceased,  "having  businees  to  per- 
form upon  the  Teesel,"  lost  hia  Hfe  while  attempting  to  board  it^ 
as  the  result  of  the  slipping  of  the  gang-plank,  but  not  stating 
anj  employment  hj  or  business  with  the  defendant,  or  permission 
from  the  defendant  to  be  upon  the  premises,  does  not  show  tliat 
deceased  was  not  a  trespasser,  but,  construing  it  most  fayorably, 
as  showing  that  deceased  was  a  mere  licensee^  it  shows  no  du^ 
owed  to  him  bj  the  defendant  to  keep  the  premises  or  passagewaj 
in  a  secure  oondition,  and  no  negligence  which  can  be  imputed  to 
the  defendant,  and  does  not  state  a  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wilson  &  Wilson,  for  Appellant 

The  complaint  fails  to  show  any  duty  owed  by  defendant 
to  plaintiff,  or  any  actionable  negligence.    (Schmidt  v.  Bauer, 
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r  80  Cal.  565,  568;  Kennedy  v.  Chase,  11»  Cal.  640;*  Paris  v. 

I  Hoberg,  134  Ind.  269,  274;*  Sweeney  v.  Old  Colony  etc.  B,  R. 

Co.,  10  AUen,  372  ,•«  Brehmer  v.  Lyman,  71  Vt.  98;  Dobbins 

i  V.  Missouri  etc.  B.  B.  Co.,  91  Tex.  62  ;*  EvansviUe  etc.  B.  B. 

Co.  V.  Orifiin,  100  Ind.  221-223,^  Vanderbeck  v.  Hendry,  34 
N.  J.  L.  467,  471;  Mattews  v.  Bewwee,  51  N.  J.  L.  30;  Parfcer 
▼.  Portland  Pub.  Co.,  69  Me.  173,  176 ;«  Taylor  ▼.  Haddon- 

»  /i«Zd  e<c.  Turnpike  Co.,  65  N.  J.  L.  102;  Beardon  v.  TAomp- 

«(m,  149  Mass.  267 ;  Bedigan  v.  Boston  and  Maine  B.  B.  Co., 
155  Mass.  44  ;7  Moffatt  v.  £:mn6y,  174  Mass.  311,  315;  Split- 
trof  V.  State,  108  N.  Y.  205;  Cusick  v.  4danw,  115  N.  Y.  55 ;» 
Murphy  ▼.  Ci*y  of  Brooklyn,  118  N.  Y.  575;  Oibson  ▼.  Leon- 
ard, 143  IlL  182  ,•»  Victory  ▼.  Baker,  67  N.  Y.  366;  Clapp  v. 
La  OriU,  103  Tenn.  164;  2  Shearman  and  Redfield  on  Negli- 
gence, sec.  705;  1  Thompson  on  Negligence,  sec.  976.) 

Sulliyan  &  Sullivan,  for  Respondent. 

Onindel  was  on  the  premises  by  implied  invitation,  and 
the  defendant  is  liable  for  his  resulting  death.  {Phillips 
V.  Library  Co.,  55  N.  J.  L.  307 ;  Spry  Lumber  Co.  v.  Duggan, 

]  182  111.  220;  Carlton  v.  Tranconia  Iron  Co.,  99  Mass.  217; 

Wood  on  Railroads,  Minor's  ed.,  pp.  1627,  1628;  Thompson 
on  Negligence,  sec.  965 ;  Tobin  v.  Portland  etc.  By,  Co.,  59  Me. 
183;^*  Campbell  v.  Portland  Sugar  Co.,  62  Me.  552;"  Bennett 

'  V.  BaUway  Co.,  102  U.  S.  126 ;  Mulchey  v.  Methodist  Society, 

125  Mass.  487 ;  Pompionio  v.  N.  T.  and  B.  Co.,  66  Conn.  528 ;" 

,  Union  Pac.  By.  Co.  v.  McDonald,  152  U.  S  262;  Newark 

E.  L.  P.  Co.  V.  Garden,  78  Fed.  74;  39  U.  S.  App.  416 ;  Welch 
V.  McAllister,  15  Mo.  App.  492,  496,  497,  498;  Powers  v.  Har- 
low, 53  Mich.  507 ;"  Drennan  v.  Orady,  167  Mass.  415 ;  Holmes 
V.  BaUway  Co.,  L.  R.  4  Ex.  254;  EvansviUe  etc.  B.  B.  Co. 
V.  OriHin,  100  Ind.  221;"  Indiana  B.  and  W.  By.  Co.  v.  Bam^ 
hart,  115  Ind.  408;  Lowe  v.  Salt  Lake  City,  13  Utah,  91.») 

168  Am.  St.  Bep.  158.  9  86  Am.  St.  Bep.  376. 

S89  Am.  St.  Bep.  261.  »S  Am.  Bep.  415. 

t87  Am.  Deo.  644.  n  16  Am.  Bep.  508. 

4  66  Am.  St.  Bep.  856.  U50  Am.  St.  Bep.  184. 

t50  Am.  Bep.  783.  U51  Am.  Bep.  154. 

i  81  Am.  Bep.  262.  M  50  Am.  Bep.  783. 
T81  Am.  St.  Bep.  520,  and  m^ta.       »57  Am.  St.  Bep.  708. 
tlS  Am.  St.  Bep.  772. 
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HENSHAW,  J. — This  action  was  to  recover  damages  from 
the  Union  Iron  Works  for  negligently  causing  the  death  of 
the  plaintiff's  intestate,  Frank  Orundel.  The  complaint 
charged  that  upon  the  28th  of  December,  1893,  a  certain 
sailing-vessel  named  Gracie  S.  was  in  the  possession  and  un- 
der the  control  of  the  defendant;  that  while  so  under  its  con- 
trol the  vessel  was  placed  alongside  of  a  wharf  belonging  to 
the  defendant;  that  for  the  purpose  of  affording  a  passage- 
way to  and  from  the  vessel  the  defendant  on  tiiat  day  ex- 
tended a  gang-plank  from  the  wharf  to  the  vessel;  that  the 
gang-plank  was  negligently,  insecurely,  and  defectively  at- 
tached to  the  wharf  and  the  vessel;  that  *^ Frank  Orundel, 
having  business  to  perform  upon  said  vessel,  attempted  to 
board  the  same  by  walking  on  said  gang-plank  from  said 
wharf  to  said  vessel.**  While  so  walking,  by  reason  of  the 
insecure,  negligent,  and  defective  manner  in  which  the  gang- 
plank was  placed,  it  slipped,  and  in  slipping  caused  Grundel 
to  fall  against  the  rail  of  the  vessel,  fracturing  his  skull  and 
inflicting  fatal  injuries. 

This  complaint  does  not  state  a  cause  of  action,  and  the 
demurrer  interposed  to  it,  for  that  reason,  should  have  been 
sustained.  The  allegations  show  that  the  Union  Iron  Works 
Had  caused  a  vessel  in  its  possession  to  be  tied  to  its  private 
wharf,  and  had  placed  a  gang-plank  between  the  wharf  and 
the  vessel.  It  is  alleged  that  Grundel,  **  having  business  to 
perform  upon  the  vessel,'*  attempted  to  board  it  by  means  of 
the  gang-plank.  There  is  no  pretense  that  Grundel  was  in 
the  employ  of  the  Union  Iron  Works,  that  he  had  been  in- 
rited  by  the  Union  Iron  Works  to  enter  upon  its  premises,  or 
to  go  ux>on  the  vessel,  or  that  his  business  was  in  any  way 
connected  with  the  defendant.  It  is  not  even  pretended  that 
he  had  permission  of  the  Union  Iron  Works  to  be  upon  the 
premises.  His  business,  for  aught  that  appears,  might  have 
been  wholly  foreign  to  any  of  the  interests  of  the  Union  Iron 
Works,  or  even  in  hostility  to  it.  It  is  not  shown,  therefore, 
that  he  was  not  a  trespasser,  and,  under  the  most  favorable 
view  which  could  be  taken  of  the  pleading,  he  was  at  the  b^t 
a  mere  licensee.  As  such  licensee,  the  defendant  owed  him 
no  duty  to  keep  its  premises  or  its  passageways  in  safe  con- 
dition, and  no  duty  being  owed  by  defendant  to  plaintiff,  no 
negligence  can  be  imputed  to  the  former.    It  would  seem 
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unnecessary  to  cite  cases  in  support  of  this  doctrine,  so  well 
settled  as  to  be  beyond  controversy,  but  there  may  be  in- 
stanced Schmidt  v.  Bauer,  80  Cal.  565;  Kennedy  v.  Chase, 
119  Cal.  640  ;i  Farts  v.  Hoberg,  134  Ind.  269  ;2  Brehmer  v. 
Lyman,  71  Vt  98;  Dobbins  v.  Missoun  etc.  B.  B.  Co.,  91 
Tex.  62 ;»  EvansvUle  etc.  B.  B.  Co.  v.  GnfHn,  100  Ind.  221;* 
Taylor  ▼.  Haddonfield  etc.  Turnpike  Co.,  65  N.  J.  L.  102; 
Matthews  ▼.  Bonsee,  51  N.  J.  L.  30 ;  Parker  v.  Poi'tland  Pub. 
Co,,  69  Me.  173  ,•»  Bedigan  v.  Boston  etc.  B.  B.  Co.,  155  Mass. 
44  ;•  Moffatt  ▼.  Kenney,  174  Mass.  311;  Cusick  v.  Adams,  115 
N.  Y.  55;'  Gibson  ▼.  Le^mard,  143  IlL  182;»  2  Shearman  and 
Redfield  on  Negligence,  sec.  705 ;  Cooley  on  Torts,  p.  358. 

For  the  foregoing  reasons  the  judgment  and  order  are 
reversed,  with  directions  to  the  trial  court  to  sustain  the  de- 
fendant Union  Iron  Works'  demurrer  to  the  complaint 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  3371.    Department  Two.— Janiiaiy  12,  1904.] 

E.   S.  MERRIMAN,  Respondent,  v.  MARY  CATHERINE 
WICKERSHAM,  Appellant. 

Vendob  and  Pubchaszb — Sals  of  Bxal-Estatb  Agent — Pebfobmancs 
— OoMicissioN — Batiucation — RErcrsAL  to  Oomplete  Sale. — 
Where  the  owner  of  real  estate  made  a  contract  with  a  real-estate 
agent  to  effect  a  sale  thereof,  and  the  contract  fixed  the  right  of 
the  agent  to  a  commission  upon  his  sale,  the  agent  has  performed  his 
part  of  the  contract  by  producing  a  purchaser  able  and  willing  to 
buy,  and  the  owner's  liability  for  the  commission  agreed  upon  is 
then  complete;  and  where  the  owner  ratified  and  approved  the  sale 
in  writing,  the  commission  cannot  be  avoided  by  any  arbitrary  or 
wanton  refusal  by  him  to  consummate  the  sale. 


ie3  Am.  St.  Rep.  153.  B31  Am.  Rep.  262. 

1 39  Am.  St.  Rep.  26L  •  31  Am.  St.  Rep.  520,  and  note. 

1 66  Am.  St.  Rep.  856.  T 12  Am.  St.  Rep.  772. 

4  50  Am.  Rep.  783.  196  Am.  St.  Rep.  376. 
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I0. — ^Action  vt  Oorp<»ation — Substitution  or  Exscutoe— Etidkncs 
— Offigb  and  8TOOKHOLDB8  NOT  DiBQUALinxD. — ^Where  tha  real- 
estate  agent  employed  nas  a  corporation,  and  pending  suit  for  the 
eommiieion  the  exeeutor  of  the  deeeaeed  owner  was  sabstitnted  a  4 
a  partj  defendant,  an  offieer,  and  one  of  the  principal  stockholders, 
of  the  corporation  is  not  disqualified  as  a  witness,  under  seetioB 
1880  of  the  Code  of  Ci^il  Proeadnrcy  as  being  a  partj  to  the  action; 
and  where  it  was  not  established  that  he  was  a  "person  in  whose 
behalf  the  action  was  proseentcd,"  his  testimonj  to  facts  occorring 
before  the  death  of  the  owner  was  properlj  admitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  triaL    M.  C.  SIosb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Campbell,  Metson  &  Campbell,  and  Thomas  H.  Breeze,  for 
Appellant 

The  contract  caUed  for  a  sale,  and  not  for  a  negotiation  for 
a  sale.  The  only  question  is  what  the  contract  provides. 
(Kimtnel  v.  SkeUy,  130  Cal.  555.)  The  action  is  on  an  ex- 
press contract  pleaded,  and  the  recovery  on  an  implied  con- 
tract was  proved.  The  variance  is  fatal.  (Beed  v.  Norton^ 
90  Cal.  590;  Wagner  v.  Hansen,  103  Cal.  104;  Jones  v.  Shuey, 
40  Pac.  Rep.  (Cal.)  17.)  The  court  erred  in  allowing  the 
vice-president,  and  one  of  the  principal  stockholders,  of  the 
corporation  plaintiff  to  testify  to  facts  occurring  before  the 
death  of  the  deceased  owner.     (Code  Civ.  Proc,  sec  1880.) 

Bdward  C.  Harrison,  for  Bespondent 

A  sale  was  made  by  plaintiff  and  ratified  by  the  owner, 
and  the  commission  was  earned.  The  owner  could  not  avoid 
it  by  a  wanton  refusal  to  convey.  (Crane  v.  McCarmick^ 
92  Cal.  176-182;  Smith  v.  Schiele,  93  Cal.  144-149;  Maxon 
V.  Janes,  128  Cal.  77 ;  Kimmel  v.  Skelly,  130  Cal.  555 ;  Greg- 
ory  V.  Bonney,  135  Cal.  589.)  The  witness  Marsh  was 
properly  allowed  to  testify.  {Povlson  v.  Stanley,  122  CaL 
655-658  ;i  Savings  Bank  v.  Enos,  135  Cal.  167.) 

HENSHAW,  J.— Plaintiff  is  the  assignee  of  the  Bum- 
ham  &  Marsh  Company  (a  corporation),  real-estate  brokers. 

168  Ab.  8t  Bsp.  n. 


Jan.  1904.]  Mebriman  v,  Wioeebshah.  5G9 

The  action  is  for  commissions  due  upon  an  alleged  sale  for 
F.  A.  Wickersham.  Suit  was  commenced  against  Wicker- 
sham  in  his  lifetime.  He  suffered  default  Plaintiff  after- 
wards consented  that  his  default  might  be  set  aside.  His 
death  following,  his  executrix  was  substituted  as  defendant. 

Wickersham  had  given  to  the  Bumham  &  Marsh  Company 
a  power  of  attorney  to  sell  certain  described  property  for 
the  sum  of  thirty  thousand  dollars.  The  instrument  pro- 
vided: "I  hereby  agree  to  pay  to  said  Bumham  &  Marsh 
Company  two  and  one  half  per  cent  commission  on  the  amount 
of  the  sale  if  a  purchaser  is  found  by  or  through  said  Burn- 
ham  &  Marsh  Company,  or  myself,  or  any  other  person,  dur- 
ing said  period  (of  ten  days),  or  if  sold  thereafter  to  any 
person  having  received  information  of  said  property  through 
the  said  Bumham  &  Marsh  Co."  The  complaint  pleaded, 
and  the  court  found,  that  after  the  expiration  of  the  ten  days 
the  Bumham  &  Marsh  Company,  acting  as  the  broker  of 
Wickersham,  negotiated  a  sale  of  the  property,  and  sold  it 
for  him  to  one  G.  L.  Page,  for  the  sum  of  thirty  thousand 
dollars,  and  received  from  Page  a  deposit  upon  the  sale  in 
the  sum  of  one  thousand  dollars,  and  that  this  sale  was  on  the 
sixth  day  of  Pebraary,  1901,  with  all  its  terms  and  conditions 
as  specified  in  the  receipt  given  to  and  taken  by  Page,  rati- 
fied in  writing  by  Wickersham;  and  further,  that  Page  first 
received  information  of  the  fact  that  the  property  was  for 
sale  by  Wickersham  through  the  Bumham  &  Marsh  Com- 
pany. Thereafter,  and  without  just  cause  or  reason,  Wicker- 
sham refused  to  consummate  the  sale,  and  instructed  the 
Bumham  &  Marsh  Company  to  return  to  Page  his  deposit, 
which  was  accordingly  done. 

The  evidence  supports  the  findings  so  made.  It  appears 
that  Wickersham  was  present  at  the  execution  of  the  contract 
between  the  Bumham  &  Marsh  Company  and  Page.  That 
contract  was  in  form  an  acknowledgment  of  the  receipt  of 
the  sum  of  one  thousand  dollars  ''in  part  payment  for  pur- 
chase price,  thirty  thousand  dollars,  of  the  property  known 
and  described  as  follows,"  etc.  It  further  appears  that 
Wickersham  evidenced  his  acceptance  and  approval  of  the 
gale  by  his  signature  upon  the  instrument. 

It  18  contended  by  appellant,  however,  that  the  contract 
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between  Wickersham  and  the  Bomham  &  Marsh  Company, 
contemplated  an  actual  and  completed  sale,  and  that,  as  Wick- 
ersham repudiated  the  contract  before  its  full  ezecation  bj 
the  transfer  of  title,  he  was  not  bound  to  pay  the  commis- 
sions contemplated.  But  the  answer  to  this  is  two-fold. 
First,  the  contract  which  Wickersham  approved  was  a  sale 
of  his  property,  and  thus  the  literal  terms  of  his  contract 
with  the  Bumham  &  Marsh  Company  had  been  complied 
with.  It  was  a  conditional  sale,  to  be  sure,  but  none  the  less 
it  was  a  sale.  Second,  the  law  as  to  this  contract  is  no  dif- 
ferent from  the  law  as  to  brokers'  contracts  generally;  that 
is  to  say,  where  the  contract  fixes  the  broker's  right  to  re- 
muneration upon  his  sale,  if  he  shall  produce  a  purchaser 
able  and  willing  to  buy,  he  has  performed  his  part  of  the 
contract,  and  the  owner's  liability  for  his  compensation  or 
commission  is  complete,  and  cannot  be  avoided  by  any  arbi- 
trary or  wanton  refusal  to  consummate  the  sale.  {Crane  v. 
McCormick,  92  Cal.  176;  Smith  v.  Schiele,  93  Cal.  144;  Oreg- 
ory  V.  Bonney,  135  Cal.  589.) 

The  Bumham  &  Marsh  Company  is  a  corporation.  Mr. 
Marsh,  vice-president,  and  one  of  its  principal  stockholders, 
was  allowed  to  testify  to  matters  and  facts  in  issue.  It  is 
contended  that  the  evidence  was  improperly  admitted,  in  vio- 
lation of  section  1880  of  the  Code  of  Civil  Procedure,  which 
provides  that:  "The  following  persons  cannot  be  witnesses: 
.  .  .  Parties  or  assignors  of  parties  to  an  action  or  proceeding, 
or  persons  in  whose  behalf  an  action  or  proceeding  is  prose- 
cuted against  an  executor  or  administrator,  upon  a  claim  or 
demand  against  the  estate  of  a  deceased  person,  as  to  any 
matter  or  fact  occurring  before  the  death  of  such  deceased 
person."  At  common  law  interest  disqualified  any  person 
from  being  a  witness.  That  rule  has  been  modified  by  stat- 
ute. In  this  state  interest  is  no  longer  a  disqualification, 
and  the  disqualifications  are  only  such  as  the  law  imposes. 
(Code  Civ.  Proc,  sec.  1879.)  An  examination  of  the  au- 
thorities from  other  states  will  disclose  that  their  decisions 
rest  upon  the  wordings  of  their  statutes,  but  that,  generally, 
where  interest  in  the  litigation  or  its  outcome  has  ceased  to 
disqualify,  ofiicers  and  directors  of  corporations  are  not  con- 
sidered to  be  parties  within  the  meaning  of  the  law.  For 
example,  the  statute  of  Maryland  (Maryland  Public  General 
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Laws,  art.  35,  sec.  2)  limits  the  disability  to  the  *' party"  to 
a  cause  of  action  or  contract,  and  it  is  held  that  a  salesman 
of  a  corporation  who  is  also  a  director  and  stockholder  is  not 
a  party  within  the  meaning  of  the  law  so  as  to  be  incompe- 
tent to  testify  in  an  action  by  the  company  against  the  other 
party  who  is  insane  or  dead.  (FlacJi  ▼.  Ooiischalk  Co.,  88 
Md.  368.*)  To  the  contrary,  the  Michigan  law  expressly  for- 
bids "any  officer  or  agent  of  a  corporation"  to  testify  at  all 
in  relation  to  matters  which,  if  true,  must  have  been  equally 
within  the  knowledge  of  such  deceased  person.  ( Howell  ^s 
Annot.  Stats.  Mich.,  sec.  7545.)  The  supreme  court  of  Michi- 
gan, in  refusing  to  extend  the  rule  to  agents  of  partnerships, 
said:  *'It  is  conceded  that  this  testimony  does  not  come  di- 
rectly within  the  wording  of  the  statute,  but  it  is  said  there 
is  the  same  reason  for  holding  the  agent  of  a  partnership 
disqualified  from  testifjdng,  that  there  is  in  holding  the  agent 
of  a  corporation.  This  is  an  argument  which  should  be  di- 
rected to  the  legislative  rather  than  to  the  judicial  depart- 
ment of  government.  .  .  .  The  inhibition  has  been  put  upon 
agents  of  corporations,  and  has  not  been  put  upon  agents  of 
partnerships.  We  cannot,  by  construction,  put  into  the 
statute  what  the  legislature  has  not  seen  fit  to  put  into  it." 
{Demary  v.  Burtenshaw's  Estate  (Mich.),  91  N.  W.  649.) 
In  New  York  the  statute  provides  that  against  the  executor, 
administrator,  etc.,  **no  party  or  person  interested  in  the 
event,  or  person  from,  through,  or  under  whom  such  party  or 
interested  person  derives  his  interest  or  title  shall  be  exam- 
ined as  a  witness  in  his  own  behalf  or  interest."  This  is  fol- 
lowed by  the  exception  that  a  person  shall  not  be  deemed  in- 
terested by  reason  of  being  a  stockholder  or  officer  of  any 
banking  corporation  which  is  a  party  to  the  action  or  proceed- 
ing, or  interested  in  the  event  thereof.  (New  York  Annot 
Code  Civ.  Proc,  sec.  829.)  Here  it  is  apparent  that  the  in- 
terest of  the  witness  is  made  a  disqualification,  and  it  is  of 
course  held  that  stockholders  and  officers  of  corporations 
other  than  banking  corporations  are  under  disqualification, 
(Keller  v.  West  Bradley  Mfg.  Co,,  46  Hun,  348.) 

To  like  effect  is  the  statute  of  Illinois,  which  declares  that 
no  party  to  any  civil  action,  suit,  or  proceeding,  or  person 
directly  interested  in  the  event  thereof,  shall  be  allowed  to 
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testify  under  the  giyen  circQznfltaneeB.  Under  this  statute 
it  is  held  that  stockholders  are  interested  within  the  meaning 
of  the  section,  and  are  inoompetent  to  testify  against  the 
representatives  of  the  deoeased  party.  {Alben  Commmsion 
Co.  v.  Sessel,  193  IlL  153.)  The  law  of  Ifissouri  disqualifies 
^'parties  to  the  contract  or  cause  of  action,''  and  it  is  hdd 
that  a  stockholder,  even  though  an  officer  of  the  bank,  is  not 
disqualified  by  reason  of  his  relation  to  the  corporation  when 
he  is  not  actually  one  of  the  parties  to  the  making  of  the  oon- 
tract  in  the  interest  of  the  bank. 

Our  own  statute,  it  will  be  observed,  is  broader  than  any 
of  these.  It  neither  disqualifies  parties  to  a  oontract,  nor 
persons  in  interest,  but  only  parties  to  the  action  (Code  Civ. 
Proc,  sees  1879,  1880),  and  thus  it  is  that  in  City  Savings 
Bank  v.  Enas,  135  Gal.  167,  it  has  been  hdd  that  one  who  is 
cashier  and  at  the  same  time  a  stockholder  of  a  bank  was  not 
disqualified,  it  being  said:  ''To  hold  that  the  statute  dis- 
qualifies all  persons  from  testifying  who  are  officers  or  stock- 
holders  of  a  corporation,  would  be  equivalent  to  materially 
amending  the  statute  by  judicial  interpretation."  It  is  con- 
cluded, therefore,  that  our  statute  does  not  exclude  from  testi- 
fying a  stockholder  of  a  corporation,  whether  he  be  bat  a 
stockholder,  or  whether,  in  addition  thereto,  he  be  a  director 
or  other  officer  thereof. 

The  examination  of  the  witness  Page  undoubtedly  dis- 
closes that  he  had  an  interest  in  the  outcome  of  the  litigation, 
but  that  fact  did  not  bring  his  testimony  within  the  inhibition 
of  the  law.  It  was  not  established  that  he  was  a  person 
"in  whose  behalf  the  action  was  prosecuted,"  and  his  testi* 
mony  was  therefore  properly  admitted. 

For  the  foregoing  reasons  the  judgment  and  order  ap> 
pealed  from  are  affirmed. 

MoFarland,  J^  and  Lorigan,  J^  concurred. 
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[8.  F.  No.  2838.    Department  Two.— Jannarj  12,  1904.] 

SUSAN  M.  FAY,  Respondent,  v.  H.  &  V.  STUBENBAUCH, 
JAMBS  CEBILLY,  and  MRS.  M.  QUINN,  Defend- 
ants;  MBS.  A.  M.  QUINN,  Appellant. 

FORBOLOSUBX  OV  MOBTQAGK--OLBtIOAL  MISPRISION  IN  JUDGMENT— MiS- 
NOMXa— POWKB  GW  OOBKEOTION — APPEAL  BY  MiSNAlCED  DEFENDANT. 

^-Wbere  a  defendant  named  in  the  eomplaint,  snmmonB,  and  de- 
fanlt  in  action  to  foreclose  a  mortgage  was  by  a  clerical  misprision 
misnamed  in  the  jodgment,  bj  the  insertion  of  an  additional  initial 
before  the  name,  the  court  had  the  power  at  any  time  to  correct  the 
clerical  misprision  appearing  upon  the  face  of  the  record,  and  its 
right  so  to  do  was  not  suspended  or  impeded  hj  an  appeal  from 
the  judgment  taken  in  the  name  of  the  misnamed  doff»n'iant. 

iDk— Effect  of  Gobbbction  Pending  Appeal — Cube  of  Ebbob — Affibm- 
ANOB  OF  Judgment — Oosrs  of  Appeal. — The  appeal  bj  the  mis- 
named defendant  having  been  taken  bj  a  stranger  to  the  record,  the 
effect  of  the  correction  of  jndgmoit  pending  the  appeal  was  to  re- 
liere  the  appellant  from  all  liability  under  the  judgment,  and  to 
enure  the  error  appealed  from.  The  judgment  must  therefore  be 
affirmed ;  but  as  the  error,  until  corrected,  pending  the  appeal,  sub- 
stantiallj  affected  the  appellant,  the  costs  of  appeal  should  be  al- 
lowed. 

APPBAL  from  a  judgment  of  the  Snperior  Court  of  Napa 
County.    B.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  BarrowBy  for  Appdlant 

Theodore  A.  Bell,  and  A.  O.  Colton^  for  Respondent 

LOBIGAN,  J. — ^This  action  was  brought  to  foreclose  a 
mortgage  executed  to  plaintiff  by  defendants,  H.  &  V.  Stuben- 
rauch.  It  was  alleged  in  the  complaint  that  the  other  de- 
fendants, James  OHeilly  and  one  Mrs.  M.  Quinn,  claimed 
some  interest  in  the  mortgaged  premises;  that  the  said  Mrs. 
M.  Quinn  was  in  possession  thereof,  cutting  and  destroying 
trees,  and  threatening  to  continue  to  do  so,  and  an  injunc- 
tion was  prayed,  prohibiting  her  from  the  commission  of  such 
acts.    Summons  was  issued  in  said  cause,  and  served  on  all 
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the  defendants,  including  Mrs.  M.  Qninn,  and  the  defaults 
of  all  the  defendants,  including  said  Mrs.  M.  Qoinn,  were 
duly  entered. 

Thereafter  a  decree  of  foreclosure  was  entered  against 
the  said  H.  &  Y.  Stubenrauch,  James  CBeilly,  and  one  Mrs. 
A.  M.  Quinn,  foreclosing  all  their  interest  in  said  premises, 
and  as  to  the  said  Mrs.  A.  Jf .  Quinn,  enjoining  her  from  cut- 
ting and  destroying  any  trees  upon  said  premises. 

This  decree  was  duly  entered  on  April  24,  1901.  On  May 
16,  1901,  an  appeal  was  taken  by  Mrs.  A.  M.  Quinn  from 
said  decree. 

On  May  21,  1901,  after  such  appeal  was  taken,  the  court, 
on  motion  of  the  attorney  for  plaintiff,  made  an  order  recit- 
ing that  there  had  been  a  clerical  misprision  in  the  decree  of 
foreclosure  in  the  insertion  of  the  initial  "A''  before  the 
initial  ''M"  in  the  name  of  Mrs.  M.  Quinn,  the  defendant  in 
said  action,  and  ordered  the  decree  corrected  by  striking  out 
such  initial  "A"  wherever  it  appeared  therein.  A  stipula- 
tion in  the  transcript  shows  that  such  correction  was  made 
by  the  clerk  as  directed  by  the  court.  The  effect  of  the  order 
is,  that  the  decree  of  foreclosure  now  stands  against  Mra. 
M.  Quinn,  and  the  name  of  Mrs.  A.  M.  Quinn  nowhere  ap- 
pears therein. 

Appellant  contends  that,  notwithstanding  such  correction, 
the  decree  of  foreclosure  should  be  reversed;  that  the  ord^ 
of  the  lower  court  was,  in  effect,  an  amendment  of  the  decree, 
and  being  made  after  the  court  had  lost  jurisdiction  of  the 
cause  by  appeal,  was  void. 

There  is  no  question  but  that  if  an  appeal  had  not  been 
taken,  the  lower  court  would  have  had  the  power  to  make  the 
correction. 

It  is  quite  manifest  that  the  use  of  the  initial  ''A"  in  the 
name  of  the  defendant,  so  as  to  make  her  name  read  Mrs. 
A.  M.  Quinn,  instead  of  Mrs.  M.  Quinn,  was  merely  a  clerical 
error  in  the  decree.  Mrs.  A.  M.  Quinn  was  not  a  party  to  the 
suit,  but  Mrs.  M.  Quinn  was.  The  latter  was  named  as  de- 
fendant, had  been  served  with  summons  and  suffered  default, 
and  a  decree  might  properly  be  taken  against  her.  All  these 
matters  appear  in  the  record,  and  conclusively  show  that  the 
person  against  whom  the  decree  was  intended  to  be  entered 
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was  Mrs.  M.  Qnisn,  not  Mrs.  A.  M.  Quinn,  who,  as  far  as  the 
record  is  coDcemed,  was  an  entire  stranger  to  the  proceed- 
ings. 

Whenever  it  is  apparent  upon  the  face  of  the  record,  that 
the  error  to  be  corrected  consists  of  a  clerical  misprision,  the 
court  has  always  inherent  power  to  correct  it.  (Estate  of 
Schroeder,  46  Cal.  316 ;  Fallon  v.  Brittan,  84  Cal.  511 ;  San 
Joaquin  L.  and  W,  Co.  v.  West,  99  Cal.  347;  Chicago  Clock 
Co.  V.  Tobin,  123  Cal.  378.) 

Nor  is  the  right  of  the  lower  court  to  amend  suspended  or 
impeded  by  an  appeal,  where  an  amendment  does  not  affect 
any  substantial  rights  of  the  appellant,  and  consists  of  the 
correction  of  a  clerical  mistake  appearing  upon  the  face  of 
the  record.  It  is  true  that  the  court  by  the  appeal  loses  juris- 
diction of  the  cause,  for  the  purposes  of  the  appeal,  but  it 
does  not  lose  jurisdiction  of  its  records.  These  remain  within 
its  physical  control  and  custody,  and  as  to  the  error  sug- 
gested the  court  had  a  right,  as  well  after  the  appeal  is  taken, 
as  before,  to  amend  it.  (Black  on  Judgments,  sec.  162; 
Freeman  on  Judgments,  sec.  73;  People  v.  Murhack,  64  Cal. 
372.)  Certainly  no  substantial  right  of  the  appellant  was 
affected  by  the  amendment.  In  fact,  it  accomplished  all 
that  she  could  hope  for  on  this  appeal.  Her  complaint  here 
is,  that  the  decree  against  her  was  void.  This  is  true,  but  as 
the  correction  of  that  decree  relieved  and  freed  her  from  all 
liability  under  it,  there  is  nothing  left  of  which  she  can  com- 
plain. The  decree  now  stands  against  Mrs.  M.  Quinn,  the 
party  to  the  action,  against  whom,  as  appears  from  the  rec- 
ord, it  should  have  been  originally  entered.  If  this  court 
should  reverse  the  judgment,  as  appellant  contends  it  should, 
such  reversal  would  confer  no  benefit  upon  the  appellant;  it 
would  give  her  nothing  she  has  not  already  obtained  through 
the  correction  of  the  decree  by  the  lower  court,  but,  on  the 
contrary,  such  reversal  would  operate  to  the  advantage  of  the 
party  against  whom  apparently  the  decree  should  have  been 
originally  and  it  is  now  entered — ^the  defendant,  Mrs.  M. 
Quinn — who  is  not  now  before  us  asking  for  any  relief.  Ap- 
pellant cannot  be  concerned  in  the  matter  any  further  than 
to  the  extent  that  her  own  interests  are  involved. 

We  are  satisfied  that  the  lower  court,  notwithstanding  the 
appeal,  had  a  right  to  correct  the  apparent  clerical  error  in 
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the  decree;  that  aach  correction  haa  reUered  appdlant  en- 
tirely from  ita  operation;  that  the  error  ahe  oomplaina  of 
here  hpa  been  effecutally  cured  thereby,  and  that  the  judg- 
ment, as  f  ar  aa  it  ia  attacked  by  her  on  thia  appeal,  ahoold  be 
affirmed. 

Aa  thia  error,  until  it  waa  corrected,  aubstantially  affected 
appellant,  and  waa  not  corrected  until  after  her  appeal  waa 
ti^en,  we  think  that  ahe  ahould,  therefore,  be  aDowed  her 
coata  on  appeal. 

The  decree  appealed  from  ia  affirmed,  with  oosta  in  fa^or 
of  appellant 

McFarlandf  J^  and  HenahaWy  J.,  concurred. 


[8.  F.  No.  2557.    Department  One.— JuniAiy  IS,  1904.] 

ESTHER    E.  SWORTPIQUBR,    AppeUant,  v,  CHABLBS 
T.  WHITE  et  aL,  Respondenta. 

Action  to  Fobkclosi  Mortgaos— DxaiaaaAL—FAnAJU  to  Bemtm  Am 
Betukn  Bummonb. — An  aetion  to  foredoee  a  mortgage,  in  wind 
there  was  a  ftiilnre  to  aerre  and  return  the  snmmona  within  three 
jeara  after  the  eommeneement  of  the  aetion,  and  in  whieh  there 
was  no  appearanee  within  that  period,  moat  imperatiTelgr  be  die- 
mieaed  under  the  mandatory  provision  of  subdlvisioa  7  of  seetinm 
681  of  the  Code  of  Civil  Proeednre. 

iPw— Lose  or  Jubi81>iotion~Amzki>xd  jjxd  Botfukmehtal  OoMTLuan 
BT  Thibd  Pastt— Yon>  Lqcitatiow  or  Judoioemt  or  BiBioBaAU— 
After  the  eonrt  had  lost  all  jorisdietion  of  the  aetion  hj  m  tb- 
misaal  thereof,  the  filing  of  an  amended  and  supplemental  eompkint 
bj  a  third  party  substituted  as  plaintiff  in  the  same  action,  more 
than  four  years  after  its  eommeneement,  and  the  sabeeqnent  ap- 
pearanee of  one  of  the  original  defendants  therein,  eaimoi  revive 
the  former  aetion  so  as  to  change  the  result;  and  an  amended  judg- 
ment limiting  the  former  judgment  of  dismissal  of  the  aetion  to  the 
original  mortgagor,  upon  whose  motion  it  was  dismissed,  una  nllvn 
vires  and  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeiaco  diamiaaing  an  action. 
J.  C.  B.  Hebbard,  Judge. 


i 
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The  facts  are  stated  in  the  opinion  of  the  court 

Pringle  &  Pringle,  for  Appellant 

The  amended  and  supplemental  complaint  was  virtually 
the  commencement  of  a  new  action  to  foreclose  a  new  mort- 
gage bearing  a  greater  rate  of  interest,  made  subsequent  to 
the  filing  of  the  complaint,  between  different  parties,  the 
summons  in  which  was  issued  within  one  year  and  served 
and  returned  within  three  years.  (Anderson  v.  Mayers,  50 
Cal.  525;  Atkinson  v.  Amador  etc.  Co.,  53  Cal.  102,  105; 
Jeffries  v.  Cook,  58  Cal.  147;  Meeks  v.  Southern  Pacific 
B.  R.  Co.,  61  Cal.  149;  Peiser  v.  Oriffin,  125  Cal.  9;  Stockton 
etc.  Works  v.  American  Fire  Ins.  Co.,  121  Cal.  182.) 

William  H.  Jordan,  Jordan,  Treat  &  Brann,  and  W.  H. 
Barrows,  for  Respondents. 

An  appearance  after  three  years  cannot  preclude  a  motion 
to  dismiss  for  failure  to  return  the  summons  within  that 
period.  {Orant  v.  Mc Arthur,  137  Cal.  270.)  The  writ  of 
prohibition  was  res  ad  judicata.  (White  v.  Superior  Court, 
126  Cal.  245.) 

VAN  DYKE,  J. — This  is  an  appeal  from  the  judgment  of 
the  lower  court  dismissing  the  action.  The  defendant  White, 
on  the  ninth  day  of  July,  1888,  made  his  promissory  note  to 
La  Soci6t6  d'Epargnes  et  de  Pr^voyance  Mntuelle  (a  corpora- 
tion), and  on  the  same  day  executed  a  mortgage  on  his  land 
to  secure  said  note.  On  July  8,  1893,  said  corporation  mort- 
gagee commenced  an  action  to  foreclose  said  mortgage;  sum- 
mons was  issued  the  same  day,  but  was  never  served  or 
returned.  R.  M.  Murray  and  E.  H.  Hansen  were  made  de- 
fendants, for  the  reason,  as  alleged  in  the  complaint,  that 
laiey  claimed  some  interest  in  the  premises  covered  by  the 
mortgage.  Defendant  Hansen  filed  an  appearance  January 
31,  1899,  but  there  is  no  evidence  in  the  record  that  defend- 
ant Murray  ever  appeared.  Defendant  White,  instead  of 
appearing  in  the  action,  procured  Thomas  M.  Quackenbush 
to  advance  the  money  to  satisfy  the  claims  of  the  mortgagee, 
the  French  bank,  and  to  give  him  further  time  to  make  pay- 
GXLI.  Cal— 37 
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ment  Qnackenbush  thereupon  paid  the  amount  due  the 
original  mortgagee,  the  French  bank,  and  took  an  assignment 
of  the  mortgage  and  of  the  canse  of  action,  and  allowed  the 
matters  thereafter  to  rest  until  November  11,  1896,  when  he 
assigned  and  transferred  the  notes  and  mortgages  to  his 
daughter,  Esther  E.  Swortfiguer,  who  thereafter,  on  August 
10,  1897,  was  substituted  as  plaintiff.  And  thereafter,  on 
August  7,  1898,  the  substituted  plaintiff  and  appellant  herein 
filed  an  amended  and  supplemental  complaint  in  said  action, 
and  caused  a  second  alias  sununons  to  be  issued  thereon. 
The  first  alias  summons  issued  before  the  filing  of  said  sup- 
plemental complaint  had  been  quashed  on  motion  of  the  de- 
fendant White,  and  thereafter  die  second  alias  summons  was 
likewise  quashed  for  some  informality.  At  the  time  of  the 
motion  to  quash  the  second  alias  summons  defendant  White 
moved  the  court  to  dismiss  the  action.  The  court  refused  to 
dismiss  the  action,  and  announced  that  it  would  issue  a  third 
alias  summons  upon  the  payment  by  the  plaintiff  of  the  sum 
of  twenty-five  dollars  costs,  which  was  tendered  and  refused 
and  thereupon  said  defendant  and  respondent  White  applied 
to  this  court  for  a  writ  of  prohibition  directed  against  the 
superior  court,  and  ux>on  the  hearing  of  that  application  this 
court  issued  a  peremptory  writ  of  prohibition.  (Whiis  v. 
Superior  Court,  126  Cal.  245.)  In  the  opinion  of  the  court 
in  that  case  it  is  said:  ''Petitioner  has  a  present  right  to  the 
dismissal  of  the  action  as  against  himself,  and  the  removal 
of  the  lien  by  which  his  property  is  eneun^bered,  and  such 
right  cannot  be  protected  or  enforced  by  an  appeal  from  a 
possible  judgment  in  the  action  to  foredose.'*  In  Vroamdm 
V.  Li  Po  Tai,  113  Cal.  302,  referred  to  and  approved  in  WkiU 
V.  Superior  Court,  the  provision  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  March,  1889,  was  set  out  and  con- 
strued; the  amendment  adds  subdivision  7  of  section  581, 
and  reads  as  follows:  ''And  no  action  heretofore  or  hereafter 
conmienced  shall  be  further  prosecuted,  and  no  farther  pro- 
ceedings shall  be  had  therein,  and  all  actions  heretofore  or 
hereafter  commenced  shall  be  dismissed  by  the  court  in 
which  the  same  shall  have  been  commenced,  on  its  own  mo- 
tion, or  on  motion  of  any  party  interested  therein,  whether 
named  in  the  complaint  as  a  party  or  not,  unless  summons 
shall  have  been  issued  within  one  year,  and  served,  and  re- 
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turn  thereon  made  within  three  years  after  the  oommencement 
of  said  action,  or  unless  appearance  has  been  made  by  the 
defendant  or  defendants  therein  within  said  three  years." 
In  commenting  upon  that  amendment  to  the  section  in  ques- 
tion, this  court,  in  the  case  of  Li  Po  Tai,  said;  **Thi8  pro- 
vision is  very  sweeping,  and  is  expressly  made  applicable  to 
pending  suits.  It  is  prohibitory,  otherwise  it  would  have  no 
force  at  all.  The  courts  were  already  authorized  and  re- 
quired to  dismiss  suits  upon  motion  when  there  had  been  cul- 
pable failure  to  prosecute.  To  hold  this  statute  directory 
would  therefore  be  to  repeal  it.  Then  the  language  could 
hardly  indicate  more  plainly  the  intent  that  it  should  be 
mandatory.  Besides  being  absolute  in  form,  it  contains 
a  prohibitory  clause — ^'and  no  further  proceedings  shall  be 
had  therein.'  Such  a  negative  cannot  be,  and  never  has  been, 
considered  as  directory  merely.''  (See,  also,  to  the  same 
effect,  Orant  v.  McArthur,  137  Cal.  270.)  It  is  stated  in 
appellant's  brief  that  defendants  Hansen  and  Murray  ap- 
peared in  said  action.  The  record  fails  to  show  that  Murray 
ever  appeared,  and  the  appearance  of  Hansen  was  over  five 
years  from  the  commencement  of  the  action;  and  under 
the  mandatory  provisions  in  question  of  the  Code  of  Civil 
Procedure  and  the  decisions  of  this  court  such  appearance 
cannot  help  out  the  case  of  the  appellant.  There  hav- 
ing been  no  service  and  return  made  of  the  summons  within 
three  years  from  the  commencement  of  the  action,  or  appear- 
ance within  that  time  by  any  of  the  defendants,  that  action 
was  practically  put  an  end  to,  and  it  was  the  imperative  duty 
of  the  court  to  have  dismissed  it  at  the  expiration  of  three 
years  from  its  commencement;  and  the  substitution  of  the  ap- 
pellant in  place  of  the  former  plaintiff  in  that  action,  the 
French  bank,  over  four  years  after  the  commencement  of  the 
action,  and  the  filing  of  a  so-called  amended  supplemental 
complaint  thereafter  could  not  revive  the  former  action  so  as 
to  change  the  result. 

The  order  and  judgment  entered  March  23,  1900,  dismiss- 
ing the  action — from  which  this  appeal  is  taken — was  in 
accordance  with  the  imperative  command  of  the  law.  The 
court  below  thereupon  lost  all  jurisdiction  over  the  cause, 
and  the  so-called  amended  judgment  of  dismissal  entered 
September  21,  1900,  attempting  to  limit  the  former  judgment 
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of  dismissal  to  defendant  White  alone,  was  ultra  vires  and 
void. 
The  judgment  dismissing  the  aetion  is  a£Brmed. 

Angellotti,  J.,  ooncnired* 

Shaw,  J.,  concurred  in  the  judgment. 

A  rehearing  in  Bank  was  denied  February  11,  1904. 
Beatty,  C.  J.,  delivered  the  following  opinion,  dissenting  from 
the  order: — 

BEATTY,  G.  J.,  dissenting. — ^I  dissent  from  the  order 
denying  a  rehearing,  not  because  I  differ  with  the  court  as  to 
any  points  decided,  but  because  the  Department  opinion  com- 
pletely ignores  the  only  proposition  upon  which  the  appel- 
lant contended  for  a  reversal, — ^the  only  proposition,  that  is  to 
say,  which  at  the  close  of  the  argument  was  contested.  When 
Quackenbush  furnished  the  money  to  satisfy  the  claim  of  the 
original  mortgagee  and  took  an  assignment  of  its  mortgage, 
he  at  the  same  time  took  from  White  a  new  mortgage  to 
secure  a  new  obligation.  The  supplemental  complaint  filed 
by  appellant  in  1897  counted  upon  this  new  mortgage,  and 
within  less  than  three  years  after  the  filing  of  the  supple- 
mental complaint  the  respondent  Hansen  entered  his  appear- 
ance in  the  action.  The  contention  of  appellant — and  it  was 
all  he  contended  for  in  submitting  his  ease — ^was,  that  as  to 
the  second  mortgage,  and  the  moneys  thereby  secured,  the 
filing  of  the  supplemental  complaint  wss,  in  legal  effect,  the 
commencement  of  a  new  action,  and  that  the  voluntary  ap- 
pearance of  Hansen  within  three  years  thereafter  gave  the 
court  jurisdiction  to  foreclose  the  second  mortgage  as  against 
him.  This  proposition  may  or  may  not  be  sound,  but  whether 
tenable  or  not,  I  think,  since  it  presented  the  only  questioa 
in  the  case,  the  appellant  was  entitled  to  have  it  stated  and 
decided. 
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[Crim.  No.  1006.    Department  Two.-— Janiaary  13,  1904.] 

THE  PEOPLE,  Appellant,  v.  CLEMENTE  PBRALBS,  Re- 

spondent. 

Criminal  Law — SuFFicigwor  or  Infokmation — ^Lahguaqi  or  Statuti 
— QuALiriGATiON  ow  BuLB. — The  general  rule  that  it  is  sofflGient  in 
an  information  to  eharge  an  offense  in  the  language  of  the  stat- 
ute is  subject  to  the  qualification  that  where  a  more  particular 
statement  of  ftiets  is  necessary  in  order  to  eharge  the  offense  defi- 
nitely and  certainly,  it  must  be  made, 

[ft.— GxNXBAL  WoBDS  OF  Statitib.— Where  the  words  or  terms  used  in 
the  statute  have  no  technical  or  precise  meanings  which  of  them- 
selTCs  imply  the  offense,  or  where  the  particular  facts  or  acts  which 
constitute  it  are  not  specified,  but  from  the  general  language  used 
many  things  may  be  done  which  may  constitute  an  offense,  it  is 
necessary  to  set  forth  the  particular  things  or  acts  done  with 
reasonable  certainty  and  distinctness. 

CD. — AssAuvr  <'Bt  Means  Likely  to  Pboouob  Gbxat  Bodily  Injuby" 
—<<  Heavy  Wooden  Snos.''— An  information  charging  the  defend- 
ant generally  with  the  crime  of  assault  "by  means  likely  to  pro- 
duce great  bodily  injury,  to  wit,  with  a  heavy  wooden  stick,"  is  not 
a  sufficient  designation  of  the  offense.  The  word  "heavy"  is  too 
indefinite,  and  there  is  no  description  as  to  the  weight,  strength, 
or  size  of  the  stick,  or  other  qualities,  properties,  or  characteristics, 
showing  that  it  was  a  means  likely  to  produce  great  bodily  injury. 

APPEAL  from  a  judgment  of  the  Superior  Ciourt  of  San 
Diego  County.    N.  H.  CJonklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  E.  B.  Power,  Deputy  At- 
tomey-Qeneral,  and  Gassius  Garter,  District  Attorney,  for 
Appellant 

J.  S.  Gallen,  Attorney  for  Defendant  in  Superior  Gourt, 
made  no  appearance  for  Respondent 

IjORIGAN,  J. — ^This  is  an  appeal  from  a  judgment  sus- 
taining a  demurrer  to  an  information.  The  chai^ng  part  of 
the  information  is  as  follows:  ''Glemente  Perales  is  accused 
by  the  district  attorney  of  the  county  of  San  Diego,  state  of 
California,  by  this  information,  of  the  crime  of  assault  by 
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means  likely  to  produce  great  bodily  injury,  committed  as 
follows:  The  said  Clemente  Perales,  on  the  sixteenth  day  of 
November,  A.  D.  1902,  in  the  said  county  of  San  Diego,  state 
of  California,  and  before  the  filing  of  this  information,  did 
unlawfully  and  feloniously  commit  an  assault  upon  the  per- 
son of  J.  M.  Soto,  by  means  likely  to  produce  great  bodily 
injury,  to  wit,  with  a  heavy  wooden  stick,  contrary  to  the 
form  and  effect  of  the  statute,"  etc. 

The  demurrer  challenged  the  sufficiency  of  this  information 
on  various  grounds,  among  others  that  it  did  not  substantially 
conform  to  the  requirements  of  sections  950  and  952  of  the 
Penal  Code  in  this,  that  it  did  not  set  forth  the  particular 
circumstances,  or  statement  of  the  acts,  constituting  the  of- 
fense.    The  demurrer  was  sustained  generally. 

No  appearance  is  made  for  the  respondent  on  this  appeal 

Section  245  of  the  Penal  Code,  under  which  this  informa- 
tion was  framed,  reads:  ** Every  person  who  commits  an  as- 
sault upon  the  person  of  another  with  a  deadly  weapon  or 
instrument,  or  by  any  means  or  force  likely  to  produce  great 
bodily  injury,  is  punishable,"  etc. 

It  is  not  claimed,  as  we  understand  the  position  of  the  ap> 
pellant,  that  the  information  is  sufficient  to  charge  assault 
with  a  deadly  weapon,  or  that  it  sufficiently  sets  forth  the 
means  by  which  the  assault  was  committed.  But  it  is  in- 
sisted that  the  words,  **to  wit,  with  a  heavy  wooden  stick," 
may  be  treated  as  surplusage  and  rejected,  and  that  the  in- 
formation is  still  good,  because  it  charges  the  assault  to  have 
been  committed  ''by  means  likely  to  produce  great  bodily 
injury,"  which  is  the  exact  language  of  the  statute. 

While  it  is  the  general  rule  that  it  is  sufficient  to  charge  an 
offense  in  the  language  of  the  statute,  yet  this  rule  is  subject 
to  the  qualification,  that  where  a  more  particular  statement  of 
facts  is  necessary  in  order  to  chai^  the  offense  definitely  and 
certainly,  it  must  be  made.  The  statute  may,  and  often  does, 
define  the  offense  by  the  use  of  precise  and  technical  words 
which  have  a  well-recognized  meaning,  or  designates  and 
specifies  particular  acts  or  means  whereby  an  offense  may  be 
committed. 

Under  such  circumstances,  to  charge  the  offense  sub- 
stantially  in  the  language  of  the  statute  will  be  sufficient. 
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When,  however,  the  words  or  terms  used  in  the  statute  have 
no  technical  or  precise  meaning,  which  of  themselves  imply 
the  oflPense,  or  where  the  particular  facts  or  acts  which  shall 
constitute  it  are  not  specified,  but,  from  the  general  language 
used,  many  things  may  be  done  which  may  constitute  an  of- 
fense, it  is  then  necessary,  in  charging  an  offense  claimed  to 
be  embraced  within  the  general  language  of  the  statute,  to 
set  forth  the  particular  things  or  acts  charged  to  have  been 
done,  with  reasonable  certainty  and  distinctness,  so  that  the 
court  may  determine  whether  an  offense  within  the  statute  is 
charged,  or  one  over  which  it  has  jurisdiction,  and  so  that 
the  defendant  may  be  advised  of  the  particular  nature  of  it, 
in  order  to  defend  against  it,  and  to  plead  in  bar  a  judgment 
of  conviction  or  acquittal  thereof,  if  subsequently  prosecuted. 

The  section  in  question  affords  an  application  of  both  rules. 
It  particularly  designates  a  deadly  weapon  as  a  means,  the 
use  of  which  shall  constitute  an  assault.  The  term  ''deadly 
weapon'*  has  a  precise,  well-recognized  meaning,  and  the 
nature  of  such  weapon  as  being  one  likely  to  produce  great 
bodily  injury  is  well  understood.  It  is  expressly  declared  by 
the  statute  a  specific  means,  the  use  of  which  in  making  an 
assault  shall  constitute  an  offense,  and,  therefore,  under  the 
general  rule,  an  assault  with  it  may  be  pleaded  in  the  lan- 
guage of  the  statute.  The  term,  however,  "or  by  any  means  of 
force"  likely  to  produce  great  bodily  injury,  immediately  fol- 
lowing in  the  section,  is  a  general  and  comprehensive  term 
designed  to  embrace  many  and  various  means  or  forces,  which, 
aside  from  a  deadly  weapon  or  instrument,  may  be  used  in 
making  an  assault.  What  these  means  or  forces  may  be,  other 
than  that  they  must  be  such  as  are  likely  to  produce  great 
bodily  injury,  the  statute  does  not  declare  or  define.  As  an 
example  of  such  means  it  specifies  a  deadly  weapon ;  as  to  any 
other  means  its  language  is  general  and  indefinite. 

Under  such  circumstances,  in  charging  an  offense  claimed 
to  be  embraced  within  the  comprehensive  terms  of  the  section, 
the  qualification  to  the  general  rule  obtains,  and  applying  it, 
as  it  properly  should  be  applied,  to  the  information  under 
consideration  here,  it  was  not  enough  to  charge  the  defendant, 
in  the  language  of  the  statute,  with  the  use  generally  of  means 
likely  to  produce  great  bodily  injury,  but  the  information 
should  have  specified  the  particular  means  used,  which  it  is 
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claimed  oonstitute  an  ofFense  within  the  general  terms  of  the 
section;  the  information  should^  in  that  particular,  conform 
to  the  roles  of  criminal  pleading  (Pen.  C!ode,  sees.  950-952), 
which  require  that  the  information  shaU  contain  a  statement 
of  the  acts  constituting  the  offense,  and  the  i>artieular  cir- 
cumstances of  the  offense  charged,  in  such  a  manner  as  will 
enable  a  defendant  to  understand  the  nature  of  the  aecosation 
against  him. 

It  will  be  observed  that  the  information  at  bar  conforms  to 
none  of  these  requirements.  It  is  entirely  general  in  its 
terms;  there  is  no  precise  description  of  the  offense;  there  is 
no  proper  or  particular  designation  of  the  means  which  it  is 
claimed  were  used  in  its  commission.  AU  information  in 
that  regard  is  retained  by  the  pleader,  while  its  proper  place 
is  on  the  face  of  the  information. 

If  the  information  under  review  could  be  declared  good  be- 
cause it  charges  in  the  general  language  of  the  section,  we 
cannot,  just  now,  conceive  of  any  information  charging  an 
offense  under  the  general  language  of  any  section  of  the  Penal 
Code,  which  would  be  bad. 

As  previously  said,  we  do  not  understand  appellant  to 
claim  that  the  information  is  sufScient  under  the  section 
because  it  charges  the  means  used  in  making  the  assault  to 
have  been  *'a  heavy  wooden  stick*'  The  use  of  these  words, 
as  descriptive  of  the  means,  did  not  aid  it  either  to  charge  an 
assault  with  a  deadly  weapon,  or  instrument,  or  by  any  means 
or  force  likely  to  produce  great  bodily  injury. 

A  ''heavy  wooden  stick''  is  not  ex  vi  termini  a  deadly 
weapon,  or  a  deadly  instrument.  Nor  does  this  deseription 
sufBce  to  show  that  it  is  either.  Neither,  as  described,  is  it 
necessarily  a  means  likely  to  produce  great  bodily  injury.  In 
fact,  it  is  not  described  at  all,  except  by  the  indefinite  state- 
ment  that  it  was  ''heavy.''  Describing  a  stick  as  "heavy'^ 
imparts  no  certain  information;  the  term  is  relatiTe;  a  stick 
which  in  the  hands  of  a  boy,  or  a  feeble  person,  would  be 
considered  heavy,  in  the  hands  of  a  robust  person  would  be 
deemed  light.  Again,  it  might  be  heavy,  and  yet  so  large  and 
unwieldy  as  to  be  useless,  in  the  hands  of  a  powerful  man, 
towards  the  commission  of  an  assault   It  might,  too,  be  heavy, 
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and  yet  so  small,  or  short,  that  no  danger  of  bodily  harm 
could  reasonably  be  apprehended  from  its  use. 

Aside  from  the  use  of  the  term  "heavy,*'  there  is  no  de- 
scription in  the  information  as  to  the  definite  weight, 
strength,  or  size  of  the  stick,  or  other  qualities,  properties,  or 
characteristics,  showing  that  it  was  a  means  likely  to  produce 
great   bodily   injury. 

The  lower  court  properly  sustained  the  demurrer  to  the 
information,  and  its  order  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[8.  P.  No.  2045.    In  Bank.— January  18,  1904.] 

B.  W.  HUBGREN,  Appellant,  v.  UNION  MUTUAL  LIFE 
INSURANCE  COMPANY,  Respondent. 

Malicious  Prosecutiok— Legal  Tebmination  of  Suits — Determina- 
tion OF  Merits  not  Bequirbd. — ^In  order  to  maintain  an  action  for 
malieiouB  prosecution  the  plaintiff  mnst  show  that  the  prosecution 
of  suits  complained  of  as  malicious  had  been  legally  terminated; 
but  it  is  not  necessary  to  show  that  there  was  a  determination  upon 
the  merits.  The  prosecution  may  be  regarded  as  terminated  when 
it  has  been  disposed  of  in  such  a  manner  that  Ift  cannot  be  revived, 
BO  that  the  prosecutor  if  he  intends  to  proceed  further  must  insti- 
tute proceedings  de  novo. 

Id. — ^BuBDEN  of  Pboof. — The  burden  of  proof  is  upon  the  plaintiff  not 
only  to  show  that  the  action  oomplained  of  as  malidoua  had  ter- 
minatedy  but  also  to  show  that  it  was  ecHnmenaed  maliciously  and 
without  probable  cause. 

Id. — ^Impbopeb  Nonsuit — Evobnox — ^Repeated  Dismissal  of  Un- 
founded Actions — Appearance  foe  Defense — Mauce — ^Want  of 
Probable  Cause. — A  judgment  of  nonsuii  will  be  sustained,  if  sus- 
tainable, upon  any  ground  assigned;  but  where  the  pleadings  and 
proof  showed  that  plaintiff  applied  to  defendant  for  a  policy  of 
life  insurance  for  one  thousand  dollars,  and  defendant  tendered  a 
policy  for  two  thousand  dollars,  and  demanded  the  premium  there- 
for, which  plaintiff  refused  to  pay,  and  that  defendant  had  brought 
three  several  suits  for  such  premium,  which  jijaintiff  appeared  to 
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defend,  and  eaeh  of  whieh  waa  dismiased  bj  defendant,  and  there 
was  evidence  tending  to  show  that  the  one  who  seeured  the  applica- 
tion waa  defendant's  agent,  and  that  the  soits  were  malicious  and 
without  probable  cause,  the  granting  of  a  nonsuit  for  want  of  proof 
that  such  suits  were  determined  upon  the  merits,  and  for  want  of 
proof  as  to  such  agency,  malice,  and  want  of  probable  cause,  was 
improperly  granted. 

Id.~£bbok  in  Stbixino  Out  Pakts  of  Complaint.— Where  the  eonrt 
struck  out  from  the  complaint  some  redundant  matter,  but  also 
struck  out  matter  which  was  not  redundant,  and  which  related  to 
the  origin  and  causes  of  the  suits  complained  of  as  malicious,  and 
which  left  the  complaint  incomplete  and  without  grammatical  con- 
nection, the  order  striking  out  such  proper  matter  was  erroneoua^ 

Id.— EviDENOE  or  Aoknct — Nonoi  of  Withdrawal  of  Aosmot. — A 
notice  published  by  the  defendant  while  the  lawsuit  was  pending, 
which  stated  that  the  one  who  solicited  plaintiff's  policy  had  been 
acting  as  agent  for  the  defendant,  but  was  no  longer  connected 
with  the  company  defendant,  and  which  tended  to  show  the  previous 
existence  of  the  agency  when  the  transaction  alleged  took  place, 
was  improperly  excluded. 

Id.— Letter  of  Plaintiff  to  Dktendant. — A  letter  written  from  plain- 
tiff to  defendant  before  the  third  suit  was  commenced,  the  receipt 
of  which  was  acknowledged  by  the  defendant,  and  which  informed 
defendant  of  what  had  occurred,  and  that  the  company's  agent  had 
raised  the  policy,  etc.,  was  admissible  to  show  knowledge  of  the  al- 
leged fraud  of  the  agent,  and  that  the  company  was  put  on  inquiry 
as  to  the  facts  before  the  last  suit  was  commenced. 

Id. — Suit  bt  CoLLscToib— Authority  for  Dismissal— Eyidkngr — Im- 
properly Excluded. — ^Where  one  of  the  suits  dismissed  was  brought 
in  the  name  of  a  collector,  to  whom  the  claim  for  premium  had  been 
assigned  for  eolleetion,  and  he  was  notified  that  the  suit  was  dia- 
missedy  it  was  error  for  the  court  to  refuse  to  allow  the  plaintiff 
to  ask  him  at  whose  request  it  was  dismissed,  and  whether  he  had 
orders  therefor,  and  from  whom. 

Id. — ^Unxxplainsd  Dismissal— Malicb  and  Want  of  Probablb  Gausx. 
— ^If  the  defendant  procured  the  dismissal  of  the  suit  by  the  eol- 
lector,  without  just  reason  shown  therefor,  that  fact  would  be  ao»e 
evidence  tending  to  prove  malice  and  want  of  probable  cause. 

APPEAL  from  a  judgment  of  the  Superior  Ck>urt  of 
Sonoma  County.    S.  K  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  W.  Miller,  for  Appellant. 

The  gist  of  the  action  is  the  malicious  action  of  the  defend- 
ant in  putting  the  maehineiy  of  the  oourt  in  operation  upon 
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an  umneritorious  and  unfounded  demand,  and  the  nonsuit 
was  improper.  {Clarlc  v.  Nordholdt,  121  Cal.  26;  Eastin  v. 
Bank  of  Stockton,  66  Cal.  123,  126  j^  Berson  v.  Ewing,  84  Cal. 
92.)  The  court  erred  in  rejecting  the  letters  offered  by  ap- 
pellant.    (Pope  V.  Armsby  Co.,  Ill  Cal.  162.) 

Myrick  &  Deering,  and  Van  Ness  &  Redman,  Amici  Curias. 

D.  E.  McKinlay,  and  W.  H.  Sigoumey,  for  Respondent. 

The  action  for  malicious  prosecution  is  not  favored  in 
law,  and  the  proof  must  be  strict.  {Ball  v.  Eawles,  93 
Cal.  272  ;2  Lacey  v.  PoHer,  103  Cal.  597;  Wetmore  v.  Mel- 
linger,  64  Iowa,  741;'  Brown  v.  Smith,  83  111.  291.)  The 
nonsuit  was  proper.  {Grant  v.  Moore,  29  Cal.  632;  Emerson 
V.  Skaggs,  52  Cal.  220.) 

McFARLAND,  J. — This  is  an  action  to  recover  damages 
against  defendant  for  the  alleged  prosecution  of  certain  civil 
suits  against  plaintiff  maliciously  and  without  probable  cause. 
The  court  below  granted  a  nonsuit,  and  gave  judgment  for 
defendant,  and  from  the  judgment  plaintiff  appeals. 

The  learned  judge  of  the  trial  court  granted  the  nonsuit 
upon  the  ground  that  it  had  not  been  shown  that  the  former 
suits  complained  of  as  malicious  had  been  determined  upon  the 
merits  in  favor  of  the  defendant  therein;  and  this  view  was 
sustained  when  the  appeal  was  decided  here  in  department. 
But  upon  further  consideration  of  the  question  we  are  satisfied 
that,  whatever  may  have  been  some  of  the  former  decisions 
in  England  and  this  country,  it  is  now  the  well-established 
rule  that  a  verdict  or  final  determination  upon  the  merits  of 
the  malicious  civil  suit  or  criminal  prosecution  complained  of 
is  not  necessary  to  the  maintenance  of  an  action  for  malicious 
prosecution,  but  that  it  is  sufficient  to  show  that  the  former 
proceeding  had  been  legally  terminated.  The  fact  that  such 
legal  termination  would  not  be  a  bar  to  another  civil  suit  or 
criminal  prosecution  founded  on  the  same  alleged  cause  is 
no  defense  to  the  action  for  malicious  prosecution ;  otherwise, 
a  party  might  be  continuously  harassed  by  one  suit  after  an- 
other, each  dismissed  before  any  opportunity  for  a  trial  on 
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the  merits.  It  is  suggested  that  the  plaintiff  might  commence 
the  suit  upon  a  perfectly  good  cause  of  action,  and  for  some 
legal  reason  dismiss  it,  and  afterward  bring  and  successfully 
prosecute  to  judgment  a  second  suit;  while  in  the  mean  time 
the  defendant  might  have  brought  and  maintained  an  action 
for  the  malicious  prosecution  founded  upon  the  first  action. 
If  such  an  improbable  thing  could  be  imagined,  the  law  would 
not  thereby  be  changed;  but  it  must  be  remembered  that 
plaintiff  in  the  action  for  malicious  prosecution  must  show 
affirmatively,  not  only  that  the  action  complained  of  had  been 
terminated,  but  that  it  was  commenced  maliciously  and  with- 
out probable  cause, — ^which  could  not  well  be  done  in  the  esse 
suggested.  The  many  cases  cited  in  the  American  and  Eng- 
lish Encyclopedia  of  Law  (vol.  19,  p.  681)  fully  sustain  the 
text,  which  correctly  states  the  law  on  the  subject,  and  is  as 
follows:  ''It  is  not  easy  to  lay  down  in  a  few  words  any  gen- 
eral rule  that  would  satisfactorily  state  when  proceedings  may 
be  regarded  as  terminated  for  the  purjKwes  of  an  action  of 
malicious  prosecution.  It  may  be  briefly  said,  however,  that 
a  prosecution  may  be  regarded  as  terminated  when  it  has  been 
disposed  of  in  such  a  manner  that  it  cannot  be  revived,  so  that 
the  prosecutor,  if  he  intends  to  proceed  further,  must  insti- 
tute proceedings  de  novo,^'  We  will  refer  briefly  to  a  few 
of  the  many  cases  to  the  point  (the  italics  are  ours).  In 
Clark  V.  Cleveland,  6  Hill,  344,  the  court,  speaking  through 
Co  wen,  J.,  say :  *'Nor  can  it  be  essentially  necessary  that  there 
should  be  an  adjudication  of  the  magistrate,  or,  indeed,  any 
judicial  decision  upon  the  merits  iy  any  court;  .  .  .  the  tech- 
nical prerequisite  is  only  that  the  particular  prosecution  be 
disposed  of  in  such  a  manner  that  it  cannot  be  revived,  and 
the  prosecutor  must  be  put  to  a  new  one;  .  .  .  the  mere  dis- 
continuance of  a  civil  suit,  in  any  way,  satisfles  the  rule.  *'  In 
Apgar  v.  Woodston,  43  N.  J.  L.  57,  the  court  declare — ^we 
quote  from  the  syllabus,  which  correctly  states  the  decision — 
as  follows:  ''The  law  requires  only  that  the  particular  prose- 
cution complained  of  shall  have  been  terminated — and  not 
that  the  liability  of  the  plaintiff  for  prosecution  for  the  same 
offense  shall  have  been  extinguished — ^before  the  action  for 
malicious  prosecution  is  brought.  Consequently,  the  refusal 
of  the  grand  jury  to  file  an  indictment,  a  nolle  prosequi,  or 
any  proceding  by  which  the  partieolar  prosecution  is  dis- 
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posed  of  in  such  a  manner  that  it  cannot  be  revived,  and  that 
the  prosecutor,  if  he  intends  to  proceed  farther,  must  institute 
proceedings  de  novo,  is  a  sufficient  termination  of  the  prosecu- 
tion to  enable  the  plaintiff  to  bring  his  action.''  In  Caseheer 
V.  Diahoble,  13  Neb,  465,  the  court  say:  ''The  weight  of  au- 
thority, as  well  as  of  reason,  is  in  favor  of  the  position  that 
the  right  of  action  is  complete  whenever  the  particular  prose- 
cution be  disposed  of  in  such  manner  that  this  cannot  be 
revived,  and  the  prosecutor,  if  he  proceeds  further,  will  be 
put  to  a  new  one."  In  Caseheer  v.  Bice,  18  Neb.  203,  a  crim- 
inal charge  had  been  made  by  defendants  against  plaintiff 
before  a  county  judge,  and  ''such  proceedings  were  had  as 
resulted  in  a  dismissal  of  the  cause  and  the  discharge  of  the 
accused,  by  reason  of  the  failure  of  the  prosecution  to  give 
security  for  costs";  and  this  was  held  to  be  such  a  deter- 
mination of  the  proceeding  as  to  warrant  the  action  for  mali- 
cious prosecution,  the  court  restating  the  language  used  in 
Caseheer  v.  Dtahoble.  In  Lyiion  v.  Baird,  95  Ind.  349,  the 
court  held  that  an  order  quashing  an  indictment  and  dis- 
charging tiie  defendant  was  a  sufBcient  termination  of  the 
prosecution  to  warrant  an  action  for  malicious  prosecution. 
In  Brown  v.  BandaU,  36  Conn.  56,^  the  court  held  as  follows: 
''It  is  not  necessary  to  sustain  an  action  for  malicious  prose- 
cution, that  the  defendant  should  be  acquitted  in  the  criminal 
proceeding.  It  is  sufiBcient  that  the  defendant  was  dis- 
charged without  a  trial,  by  a  withdrawal  or  abandonment  of 
the  prosecution,  not  made  at  his  request  or  by  arrangement 
with  him,  if  the  jury  should  find  on  the  whole  evidence  that 
there  was  want  of  probable  cause."  There  are  many  other 
decisions  to  the  same  effect,  but  the  foregoing  are  sufficient  to 
cite  here  in  support  of  a  principle  which  we  deem  to  be  well 
founded  in  reason. 

There  are  no  decisions  of  this  court  to  the  contrary.  What 
constitutes  such  a  legal  termination  of  a  former  suit  or  pro- 
ceeding as  will  enable  the  defendant  therein  to  maintain  an 
action  for  malicious  prosecution  was  not  decided,  or  indeed 
touched,  in  Berson  v.  Ewing,  84  Cal,  89 ;  Acevado  v.  Orr,  100 
Cal.  293;  or  Janes  v.  Jones,  71  Cal.  89;  cited  on  behalf  of 
respondent.    On  the  other  hand,  in  HoUiday  v.  HoUiday,  123 

14  Am.  Bep.  Sfi. 
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Cal.  26,  it  was  held,  as  to  one  count,  that  where  the  suit  for 
malicious  prosecution  was  founded  on  the  arrest  of  plaintiff 
for  alleged  threat  to  commit  an  offense  against  property,  the 
discharge  of  the  accused  on  habeas  corpus  was  a  sufficient 
legal  termination  of  the  proceeding,  and  that,  as  to  another 
count,  a  dismissal  of  the  proceeding  was  sufficient;  and  the 
principle  above  stated  seems  to  have  been  declared  in  Bowling 
\.  Polack,  18  Cal.  626,  which  was  a  suit  on  an  injunction  bond, 
where  the  court,  referring  to  the  former  action,  say :  "The  suit 
was  dismissed  for  want  of  prosecution,  and  with  respect  to  the 
particular  case,  the  judgment  of  dismissal  had  the  same  effect 
upon  the  rights  of  the  parties  as  would  have  resulted  from  a 
judgment  upon  the  merits." 

It  is  averred  in  the  complaint,  in  substance,  that  defendant 
solicited  plaintiff  to  make  application,  and  plaintiff  did  make 
application,  for  a  policy  on  his  life  for  one  thousand  dollars, 
for  which  he  was  to  pay  an  annual  premium  of  fifty-three  dol- 
lars; that  defendant  afterward  presented  to  him  a  policy  in 
which  the  amount  had  been  raised  to  two  thousand  dollars, 
and  demanded  a  premium  of  $103.40 ;  that  plaintiff  refused  to 
receive  the  policy  or  to  pay  the  $103.40;  that  afterward  de- 
fendant brought  suit  against  plaintiff  in  a  justice's  court  in 
Santa  Rosa  Township,  county  of  Sonoma,  to  recover  said 
last-named  sum  of  money,  and  that  after  plaintiff  had  ap- 
peared in  said  action  the  defendant  (plaintiff  there)  dismissed 
it ;  that  afterwards  defendant  brought  another  similar  action 
in  said  justice's  court;  that  plaintiff  appeared  to  defend,  and 
that  on  the  day  fixed  for  hearing  the  cause  defendant  failed 
to  appear  and  the  action  was  dismissed;  that  afterwards  de- 
fendant brought  a  third  similar  action  in  the  justice's  court 
of  the  city  and  county  of  San  Francisco,  that  the  plaintiff 
again  appeared,  and  attended  court  on  the  day  fixed  for  trial, 
and  that  before  that  time  defendant  had  dismissed  the  aetion. 
These  averments — ^under  the  views  above  expressed — state  a 
sufficient  legal  ending  of  the  suits;  and  as  to  the  dismissals, 
the  averments  are  beyond  question  sustained  by  the  evidence. 

Defendant  moved  for  a  nonsuit,  upon  the  grounds  that  the 
plaintiff  had  not  succeeded  in  showing  that  a  certain  alleged 
agent,  one  Sturtevant,  was  the  agent  of  defendant,  and  had 
tailed  to  prove  that  the  former  suits  were  brought  maliciously 
and  without  probable  cause    Of  course,  if  we  could  say  that 
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the  nonsuit  should  have  been  granted  on  any  one  of  these 
grounds,  the  nonsuit  would  be  sustained,  no  matter  on  what 
ground  it  was  granted;  but  we  cannot  say  that  there  was  no 
evidence  sustaining  plaintiff's  contentions  as  to  the  matters 
mentioned  in  said  grounds  for  nonsuit.  The  court  below  did 
not  pass  on  these  matters,  and  expressly  said  that  as  to  the 
main  issue  there  was  a  '^ conflict  of  evidence." 

There  are  a  number  of  rulings  of  the  court  below  which 
were  excepted  to  by  appellant;  and  as  there  may  be  another 
trial,  it  is  perhaps  necessary  to  notice  a  few  of  them.  The 
court  on  motion  of  respondent  struck  out,  as  irrelevant,  im- 
material, and  redundant  matter,  nearly  one  half  of  the  com- 
plaint ;  and  we  think  that  in  so  doing  the  court  erred.  We  do 
not  deem  it  necessary  to  quote  here  the  parts  stricken  out, 
which  occupied  nearly  two  and  a  half  pages  of  the  printed 
transcript.  Some  parts  of  the  matter  stricken  out  may  pos- 
sibly be  redundant  and  irrelevant,  but  not  the  whole  of  it.  It 
states  some  facts  touching  the  origin  and  causes  of  the  suits 
complained  of  which  were  proper  and  necessary  to  be  stated ; 
and  the  parts  stricken  out  left  the  complaint  disrupted  and 
incomplete  and  without  grammatical  connection. 

The  third  suit  complained  of  was  brought  in  the  name  of 
W.  Rigby,  Jr.,  to  whom  the  alleged  cause  of  action  had  been 
assigned  by  respondent  merely  **for  the  purpose  of  collec- 
tion." Bigby  having  testified  that  the  suit  was  dismissed, 
was  asked  by  plaintiff  '^at  whose  request  the  suit  was  dis- 
missed," and  whether  he  had  ''orders  to  dismiss  the  suit,  and, 
if  so,  from  whom,"  and  some  other  similar  questions;  and  ob- 
jections to  the  questions  were  sustained.  The  objections 
should  have  been  overruled.  Plaintiff  had  the  right  to  inquire 
why  the  suit  was  dismissed,  and  whether  it  was  done  by  order 
of  the  respondent,  who,  apparently,  had  control  of  it.  If 
respondent  procured  the  dismissal  of  the  suit,  no  just  reason 
being  shown  therefor,  that  fact  was  some  evidence  tending  to 
prove  want  of  probable  cause  and  malice. 

The  original  transactions  out  of  which  the  litigation  arose 
were  between  appellant  and  J.  B.  Sturtevant,  and  a  question 
in  the  case  was  whether  Sturtevant  was  the  agent  of  respond- 
ent; and  as  evidence  to  this  issue  appellant  offered  a  notice 
published  by  respondent  while  the  last  suit  was  pending,  in  a 
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public  newspaper,  which  stated  that  "J.  B.  Startevant,  who 
for  the  past  seven  months  has  been  acting  as  agent  for  the 
Union  Mutual  Life  Insurance  Company  in  Sonoma  County, 
is  no  longer  in  any  way  connected  with  the  company";  and 
no  objection  to  the  evidence  was  sustained.  This  ruling  was 
erroneous;  the  notice  was  certainly  some  evidence  tending  to 
show  that  Sturtevant  was  respondent's  agent  when  the  trana- 
actions  involved  here  took  place. 

We  think,  also,  that  it  was  error  to  rule  out  a  letter  written 
December  5,  1898,  by  appellant's  attorney  to  the  respondent, 
the  receipt  of  which  was  acknowledged  by  the  latter.  This 
letter  was  written  and  received  before  the  commencement  of 
the  third  suit,  and  informed  plaintiff  therein  of  what  had  oc- 
curred, and  of  appellant's  claim  that  Sturtevant  had  raised 
the  policy,  etc.  This  letter  was  admissible  as  evidence;  ex- 
pressly showing  that  respondent  had  knowledge  of  the  alleged 
act  of  Sturtevant  as  its  agent,  and  the  alleged  fraud  as  to 
raising  the  policy,  and  was  put  on  inquiry  as  to  the  real  facts. 

There  are  no  other  alleged  errors  necessary  to  be  noticed 

The  judgment  appealed  from  is  reversed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J.,  Lorigan,  J.,  Hen- 
shaw,  J.,  and  Beatty,  C.  J.,  concurred. 
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THE  PEOPLE,  Beapondent,  v.  BICHABD  MANOOGIAN, 

Appellant. 

CBimMAL   Law— MTODB— IVSANITT— SvmXHa— OBSByATIOM   OF   Wrt- 

KB88BS. — ^Upon  a  prooeeation  for  murder,  where  the  defense  was 
ineanitj,  and  it  appeared  that  the  defendant  more  than  one  month 
prior  to  the  homidde  had  reeeiTed  a  severe  injury  to  his  head,  and 
there  was  evidenee  tending  to  show  a  eoneuanon  of  the  brain  and  a 
derangement  of  his  mental  faculties,  it  was  error  in  soeh  ease  to 
refuse  to  aUow  witnesses  not  intimate  aeqnaintances  within  the 
meaning  of  subdivision  10  of  seetion  1870  of  the  Code  of  (Svil  Pro- 
cedure to  testify  to  their  observation  of  his  acts  and  eooduet  at 
varioos  times  between  the  time  of  soeh  iajviy  aad  the  time  of  ths 
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homicide,  and  to  his  ftppearance  at  those  times  as  being  rational 
or  irrational,  or  acting  rationaUj  or  irrationally. 

Id. — Opinion  of  "Intimate  Acquaintakcs'' — Discbxtion  of  Ooubt. — 
The  question  whether  a  witness  is  such  an  ''intimate  acquaintance" 
as  to  be  allowed  to  give  his  opinion  on  the  general  question  of  san- 
ity or  insanitj  is  from  its  nature  peculiarly  addressed  to  the  discre- 
tion of  the  trial  court,  and  the  appellate  court  will  not  interpose, 
unices  there  is  a  clear  abuse  of  discretion. 

Id. — Insteuction — Caution  against  CouNTsaFKiT  of  Insanity. — ^An 
instruction  taken  verbatim  from  a  decision  of  this  court,  and  de- 
signed to  caution  the  jury  against  being  Imposed  upon  by  an  "in- 
genious eoimterfext  of  insanity,"  though  it  would  be  better  omitted, 
will  not  be  held  prejudieiaUy  erroneous. 

Id. — BSFUSAL  OF  Pbopeb  Insteuction — Mental  Delusion. — ^Under  the 
circumstances  shown  by  the  record  a  requested  instruction  upon  the 
subject  of  insanity  or  mental  delusion  as  to  a  particular  matter 
which  is  not  erroneous  should  have  been  given. 

Id. — Sslf-Defense — ^Iebblevant  Mattee — Eyidbncb — Befubal  of  In- 
steuction.— Where  there  was  no  question  or  evidence  of  self-de- 
fense, any  error  in  excluding  evidence  as  to  the  position  of  the 
hands  of  the  deceased  at  the  time  of  the  homicide  which  had  no 
relevance  except  upon  that  question  was  without  prejudice;  and  it 
was  proper  to  refuse  a  requested  instruction  upon  the  law  of  self- 
defense. 

APPEAL  from  a  judg:ment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Kauke,  and  W.  D.  Tupper,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy  At- 
tomey-Oeneral,  for  Respondent 

ANGELLOTTI,  J.— The  defendant  having  been  convicted 
of  murder  in  the  first  degree,  and  adjudged  to  suffer  impris- 
onment for  life,  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

The  defense  was  insanity,  the  homicide  being  admitted,  and 
the  principal  exceptions  urged  are  based  upon  certain  rulings 
made  in  relation  to  the  admissibility  of  testimony  offered  by 
defendant  to  sustain  that  defense. 

The  homicide  occurred  on  the  evening  of  July  4,  1902.  It 
appeared  that  during  the  month  of  May,  1902,  defendant  r^ 
COCLL  OaL— 3$ 
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ceived  a  severe  injury  by  being  knocked  down,  bis  bead  strik- 
ing tbe  concrete  pavement,  and  tbere  was  evidence  tending  to 
show  a  ooncossion  of  his  brain  resolting  therefrom,  and  a  de- 
rangement of  his  mental  faculties  existing  from  that  time  to 
and  including  the  time  of  the  homicide.  The  prosecution 
made  practically  no  attempt  to  rebut  the  evidence  introduced 
in  this  behalf  on  the  part  of  defendant.  This  much  is  said  for 
the  purpose  of  indicating  that  the  defense  was  not  entirely 
without  merit,  and  for  the  purx)08e  of  showing  the  importance 
to  the  defendant,  on  whom,  under  the  rule  in  this  state,  the 
burden  rested  to  show  that  at  the  time  of  the  homicide  his 
mental  faculties  were  so  deranged  as  to  render  him  incapable 
of  distinguishing  between  right  and  wrong  in  relation  to  the 
act  with  which  he  was  charged,  of  having  all  competent  testi- 
mony oflfered  by  him  bearing  upon  that  defense  admitted  for 
the  consideration  of  the  jury. 

Evidence  as  to  the  acts  and  conduct  of  defendant  between 
the  time  of  his  injury,  May  25, 1902,  and  the  date  of  the  homi- 
cide, July  4,  1902,  was  received  on  behalf  of  defendant,  on 
the  issue  of  insanity.  Such  evidence  was,  of  course,  admis- 
sible as  bearing  upon  the  question  of  his  mental  condition  at 
the  time  of  the  homicide.  {Estate  of  Toomes,  54  CaL  509, 
516  ;i  People  v.  Lee  Fook,  85  Cal.  300.)  In  this  connection, 
various  witnesses  who  had  seen  and  conversed  on  various  oc- 
casions with  the  defendant  during  that  period  of  time  were 
asked  as  to  his  appearance  on  those  occasions  with  reference 
to  his  being  rational  or  irrational,  or  acting  rationaUy  or  irra- 
tionally. The  witness,  Isakoolian,  who  testified  that  he  had 
known  defendant  for  one  year,  was  ''pretty  well  acquainted 
with  him  during  that  time,'*  and  had  seen  him  many  times 
between  the  time  he  was  hurt  and  the  date  of  the  homicide, 
was  asked,  ''Well,  now,  what  was  his  appearance  at  those 
times  when  he  talked  with  you,  with  reference  to  his  being  or 
acting  as  men  ordinarily  do  in  their  right  minds,  or  other- 
wise?" The  objection  of  the  prosecution  thereto  on  the 
ground  that  the  witness  had  not  shown  a  sufficient  knowledge 
of  defendant's  acts  to  give  an  opinion  as  to  his  sanity  was 
sustained.  The  witness  Eguinian,  who  testified  that  he  had 
been  *' quite  well  acquainted"  with  defendant  for  two  yean 
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preceding  the  trial  (October,  1902),  that  he  had  seen  him  fre- 
quently from  the  time  he  was  hurt  nntil  July  4,  1902,  and 
that  he  had  noticed  something  different  in  his  actions  and  de- 
meanor after  he  was  '*hurt,"  was  asked,  **Now,  just  state  to 
the  jury  how  he  would  act,  what  peculiar  ways  he  had,  if  any, 
after  he  got  hurt."  He  answered,  "Well,  he  was  acting  pe- 
culiar; all  his  answers  kind  of  not  reasonable  answers,  and 
he  was  irrational;  he  was  brooding  over  that  trouble  all  the 
day,  aU  the  iime.'*  On  motion  of  the  prosecution  the  court 
struck  out  all  that  portion  of  the  answer  that  we  have  itali- 
cized, leaving  the  question  practically  unanswered.  The  wit- 
ness was  further  asked,  "Now,  at  the  various  times  that  you 
saw  the  defendant  and  talked  with  him,  or  observed  him,  no- 
ticed his  conversation  or  his  actions  after  that  injury,  what 
can  you  say  as  to  the  appearance  of  the  defendant  at  those 
times  with  reference  to  his  being  or  acting  rational  or  irra- 
tional!" The  objection  of  the  prosecution  to  this  question  on 
the  ground  that  the  witness  was  not  qualified  to  give  an  opin- 
ion and  not  competent  to  testify  was  sustained.  Neither  of 
these  witnesses  was  allowed  to  testify  as  to  the  appearance  of 
the  defendant  in  the  respect  suggested  by  the  questions  noted, 
and  exceptions  were  duly  taken  to  the  various  rulings  of  the 
trial  court. 

These  rulings  were  apparently  based  upon  the  theory  that 
the  witnesses  were  not  "intimate  acquaintances"  of  the  de- 
fendant, within  the  meaning  of  that  term  as  used  in  subdi- 
vision 10  of  section  1870  of  the  Code  of  Civil  Procedure,  and 
that  their  opinions  respecting  his  mental  sanity  were  there- 
fore not  admissible.  The  questions  noted,  however,  did  not 
call  for  the  opinion  of  the  witnesses  as  to  the  mental  sanity 
of  the  defendant,  but  for  the  result  of  their  observations  at 
the  various  times  they  came  in  contact  with  him,  as  to  his  ap- 
pearance in  the  resx>ects  suggested.  The  distinction  is  a  dear 
one,  and  has  been  pointed  out  in  many  decisions  of  this  court. 
In  People  v.  Lavelle,  71  Cal.  351,  it  was  held  that  the  trial 
court  did  not  err  in  allowing  a  witness  for  the  prosecution  to 
testify  as  to  the  appearance  of  the  defendant  at  the  time  of 
his  arrest,  with  reference  to  his  being  rational  or  irrational, 
the  question  asked  in  that  regard  being  almost  precisely  the 
question  asked  the  witness  Eguinian  as  to  the  appearance  of 
defendant,  and  the  objection  urged  being  that  the  witness 
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was  not  competent  under  BubdiTision  10  of  section  1870  of 
the  Code  of  Civil  Procedure.  This  oonrt  there  said  that 
the  evidence  sought  to  be  didted  was  not  the  opinion  of  the 
witness  as  to  the  mental  sanity  of  the  defendant,  based  on 
acquaintance  with  him,  but  was  rather  as  to  a  fact, — ^viz., 
his  appearance  at  the  time, — and  that  the  evidence  was  ad- 
missible. The  court  said  in  that  case:  ''The  appearance  of 
a  person  at  a  given  time  is  one  thing;  the  opinion  of  a  wit- 
ness as  to  the  mental  condition  of  that  person,  based  on  an 
acquaintance  with  him,  is  quite  another/'  This  ruling 
was  followed  in  HoUand  v.  ZcUner,  102  Cal.  633,  636,  where 
the  question  asked  the  witness  was  the  same  at  that  asked 
in  People  v.  Lavelle,  71  Cal.  351.  The  force  of  the  opinion 
is  somewhat  weakened  by  the  language  used  by  the  court  in 
denying  a  rehearing,  where  it  is  said  that  conceding  the 
question  to  have  been  erroneous,  the  error  was  not  of  suffi- 
cient importance  to  warrant  a  reversal.  In  the  Estate  of 
Wax,  106  Cal.  343,  349,  however,  a  substantially  similar  ques- 
tion put  to  one  not  an  intimate  acquaintance  was  held  to  be 
a  relevant,  material,  and  proper  question,  on  the  authority  of 
People  V.  LaveUe,  71  Cal.  351,  and  Holland  v.  ZoUner,  102 
Cal.  633.  In  People  v.  McCarthy,  115  Cal.  255,  260,  a  cap- 
ital case,  the  jailer  who  received  the  defendant  at  the  county 
jail  on  the  day  of  his  arrest,  was  permitted  to  testify  that 
defendant  appeared  ''rational"  at  that  time,  and  this  court, 
in  Bank,  hdd  that  under  the  rule  laid  down  in  the  authorities 
dted,  the  evidence  was  unobjectionable.  In  People  v.  Arrig- 
hint,  122  CaL  121,  123,  the  prosecution  was  aUowed  to  ask 
certain  witnesses  as  to  the  appearance  and  manner  of  the  de- 
fendant shortly  after  the  homicide.  This  court,  in  approv- 
ing the  ruling  of  the  trial  court,  distinguished  the  case  from 
Estate  of  Carpenter,  94  Cal.  406,  relied  on  by  the  learned  at- 
torney-general, saying  that  in  the  last-named  case  the  ques- 
tions did  not  call  for  a  description  of  the  manner  or  conduct 
of  the  persons  concerning  whom  the  inquiry  was  being  made, 
nor  whether  he  acted  rationally  or  irrationally  at  any  par- 
ticular  time.  The  court  further  said,  speaking  through  Mr. 
Justice  Temple,  who  wrote  the  opinion  in  the  Estate  of 
Carpenter,  94  Cal.  406:  "In  People  v.  McCarthy,  115  Cal.  255, 
the  court  held  that  it  was  proper  to  ask  a  witness  whether 
the  defendant  acted  rationally  or  appeared  'rational*  at  a 
particular  time.    So  I  think  any  witness  may   testify  to 
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the  demeanor  of  the  defendant^  whether  he  was  intoxicated, 
appeared  to  be  excited,  was  angry,  or  timid.  ...  A  wit- 
ness may  state  whether  the  person  was  .  .  .  melancholy, 
morose,  peevish,  irritable,  or  the  opposite.  And  no  doubt 
other  mental  habits  may  be  testified  to;  such  as  whether  he 
was  incoherent,  forgetful,  or  irrational.'' 

The  reasons  underlying  the  conclusion  in  the  cases  cited 
are  well  stated  in  Holland  y.  Zollner,  102  CaL  633.  Certain 
questions  are  of  such  a  nature  that  it  is  impossible  for  a  wit- 
ness to  convey  to  a  jury  an  adequate  conception  of  the  ulti- 
mate fact  except  by  announcing  the  result  of  his  observation. 
This  is  particularly  true  in  regard  to  the  qualities  suggested 
by  Mr.  Justice  Temple  in  the  porti:>n  of  his  opinion  in 
People  V.  Arrigkini,  quoted  above.  As  was  said  in  Holland 
v.  Zollner,  102  Cal.  633,  ''To  say  that  a  man  acts  rational 
or  irrational,  is  but  to  describe  an  outward  manifestation 
drawn  from  observed  facts.  It  is  the  last  analysis,  the  ulti- 
mate fact,  deduced  from  evidentiary  facts  coming  under  ob- 
fiervation,  but  so  transitory  and  evanescent  as  to  be  like 
drunkenness,  easy  of  detection  and  difficult  of  explanation. 
Such  conduct  is  not  so  much  a  matter  of  judgment  as  of 
observation." 

As  was  said  of  the  person  whose  sanity  was  in  question  in 
that  case,  so  here  no  one  will  doubt  but  the  facts  in  relation 
to  the  conduct  of  defendant  were  admissible  in  evidence,  and 
that  could  the  witnesses  have  explained  every  look,  gesture^ 
expression,  and  motion,  it  would  have  been  competent  to  do  so. 
All  that  the  doctrine  asserted  in  the  cases  cited  seeks  to  do  is 
in  such  a  case,  **by  reason  of  the  impossibility  of  giving  form 
to  all  these  varied  manifestations,  to  permit  the  witness 
from  necessity  to  produce  the  result  of  the  manifestation 
as  a  whole."  The  right  of  cross-examination  affords  the 
person  against  whom  such  testimony  is  given  full  opportunity 
to  show  whether  the  conclusion  of  the  witness  is  warranted 
by  the  facts. 

As  has  been  said  before,  questions  like  those  under  con- 
sideration do  not  call  for  the  opinion  of  the  witness  as  to  the 
sanity  of  the  person  concerning  whom  the  inquiry  is  being 
made.  Such  an  opinion  can  properly  b-*  given  only  by  an 
intimate  acquaintance  or  an  expert.  They  simply  call  for  the 
result  of  the  observation  of  the  witness  as  to  the  manner  or 
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conduct  of  such  person  at  a  certain  time.  That  such  person 
at  a  time  shortly  before  the  homicide  appeared  to  be  rational 
or  irrational  in  conduct  or  conversation,  is  a  fact  which  the 
jury  are  entitled  to  consider  in  determining  the  ultimate 
question  as  to  whether  or  not  he  was  insane  at  the  time  of  the 
homicide. 

The  rulings  of  the  trial  court  excluding  this  testimony  were 
in  conflict  with  the  authorities  hereinbefore  cited,  and,  in  our 
opinion,  erroneous.  We  cannot  say  that  defendant  was  not 
injured  thereby. 

The  two  witnesses  already  named,  and  one  other,  were 
asked  as  to  their  opinion  as  to  defendant's  sanity,  and  the 
objection  of  the  prosecution  that  they  had  not  been  shown 
to  be  intimate  acquaintances  of  defendant  was  sustained  and 
the  testimony  excluded.  This  court  has  many  times  said  that 
the  question  as  to  whether  one  has  been  shown  to  be  an  inti- 
mate acquaintance,  and  therefore  qualified  to  express  an  opin- 
ion as  to  the  sanity  of  a  person,  is  from  its  nature  peculiarly 
one  that  is  addressed  to  the  discretion  of  the  trial  court,  and 
that  the  appellate  court  will  not  interpose  unless  an  abuse  of 
that  discretion  is  clearly  apparent  {Wheelock  v.  Godfrey, 
100  Cal.  578,  584,  and  cases  there  cited;  People  v.  McCarthy, 
115  Cal.  256.)  While  the  evidence  as  to  tiie  extent  of  ac- 
quaintance of  these  witnesses  was  such  that  this  court  would 
have  held  that  the  trial  court  was  warranted  in  allowing 
them  to  give  their  opinion  as  to  defendant's  sanity,  the  rea- 
sons for  such  opinion  being  also  given,  as  required  by  the 
statute,  we  cannot  say  that  there  was  any  abuse  of  discretion 
in  holding  that  they  were  not  intimate  acquaintances. 

Complaint  is  also  made  of  a  portion  of  an  instruction  given 
by  the  court  upon  the  subject  of  insanity.  This  portion  was 
taken  verbatim  from  People  v.  McCarthy,  115  Cal.  265,  and 
was  designed  to  caution  the  jury  against  being  imposed  upon 
by  an  ** ingenious  counterfeit  of  insanity."  It  has  been 
given  in  several  cases,  and  while  this  court  has  frequently 
said  that  it  would  be  better  if  this  instruction  were  omitted 
altogether,  it  has  also  been  said  that  as  it  has  been  given  so 
often  in  the  past  and  approved  by  this  court,  that  it  will 
not  now  be  held  prejudicially  erroneous.  {People  v.  Meth- 
ever,  132  Cal.  330;  People  v.  McCarthy,  115  Cal.  256.) 
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We  see  no  error  in  defendant's  requested  instruction  No. 
26,  upon  the  subject  of  insanity  or  mental  delusion  as  to  some 
particular  matter,  or  regarding  a  particular  person,  and  are 
of  the  opinion  that  under  the  circumstances  shown  by  the 
record,  it  should  have  been  given.  It  is  claimed  that  the 
court  erred  in  sustaining  the  objections  to  certain  questions 
asked  on  cross-examination  of  Julia  Johnson,  a  witness  for 
the  people,  as  to  whether  or  not  she  had,  either  at  the  cor- 
oner's inquest,  or  on  the  preliminary  examination,  said  any- 
thing at  all  as  to  the  position  of  the  hands  of  the  deceased  at 
the  time  of  the  homicide,  and  concerning  which  she  did  testify 
at  the  trial  on  her  direct  examination.  If  it  be  conceded 
that  the  ruling  was  erroneous,  the  error  was  without 
prejudice.  The  testimony  was  material  only  upon  the  ques- 
tion of  self-defense,  and  there  was  no  testimony  tending  to 
show  that  the  homicide  was  committed  in  self-defense. 

Certain  instructions  requested  by  the  defendant  upon  the 
law  of  self-defense  were  properly  refused,  for  there  was  no 
evidciiL.  in  the  case  to  warrant  the  giving  of  the  same. 

No:ie  of  the  other  points  made  calls  for  notice. 

The  judgment  and  order  denying  a  new  trial  are  reversed 
and  the  cause  remanded. 

Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J.,  Van 
Dyke,  J.,  and  Beatty,  C.  J.,  concurred. 


[8.  F.  No.  2S66.    Department  Two.— Jairaaiy  14,  1904.] 

JOHN  P.  SILVA,  Respondent,  v.  THOMAS  BAIE,  Ap- 

pellant. 

AcnoN  fOB  Goods  Som> — ^Bnx  of  Pabticulabs — Sebvigx  atteb  Statu- 
TOBT  TiMX— EvrnxNGB — ^DisCBBTiON. — In  Bn  aetion  for  goods  sold, 
where  the  defendant  demanded  a  biU  of  particulars,  which  was  fur- 
nished after  the  lapee  of  the  statutory  period,  but  was  served  more 
than  a  month  before  the  trial,  where  no  objection  was  made  to  its 
form,  or  completeness,  but  only  that  it  was  filed  too  late,  the  de- 
fendant has  not  an  absolute  right  to  exclude  evidence  for  the  plain- 
tiff, but  the  allowance  thereof  was  within  the  discretion  of  the  court. 
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Id.— Bbqosstkd  Instbuction— Inoorbxct  Bulk  fob  Damages. — ^A  re- 
quested iMtraetion  for  tlie  defeDdftut,  stating  rules  for  estimating 
damages  whieh  were  neither  pertinent  nor  eorrect,  was  proper]j  re- 
fused. 

Id.— iNSTBUonoM — Bali— OouMTSBOLAiif.— Where  the  defendant  set  np 
two  eounteretakims  against  plaintiff,  an  instruetion  that  if  the  jury 
found  that  the  transaction  between  the  plaintiff  and  defendant  was 
a  sale  of  goods  from  plaintiff  to  defendant,  they  should  find  a  ver- 
diet  against  defendant  for  their  imlue,  less  the  amount  of  anj 
eounterelaim  in  his  favor,  is  not  objeetionable. 

Id. — Obowing  Cbop — Sctbendb  or  Possbssion — Salb. — ^An  instmetimi 
to  the  effect  that  a  tenant  who  surrenders  the  leased  premises  ear- 
renders  his  right  to  a  growing  crop  of  beets  to  the  landlord,  in  the 
absence  of  an  agreement  on  the  part  of  the  landlord  to  pay  for  the 
same,  is  not  objectionable. 

Id. — OouNTKBOLAiM — ^Damagbb  iob  Abandonmbnt  of  Leasb — ^Nbw 
Leasb  fob  Ybabs— Evxdbngb. — Under  a  counterclaim  in  such  action 
for  damages  for  the  abandonment  by  plaintiff  of  a  lease  from  the 
defendant  where  it  appeared  that  a  new  lease  for  a  long  term  of 
years  had  been  made  to  other  parties,  the  true  measure  of  damages 
is  the  difference  in  the  rental  value  of  the  premises;  and  defendant 
is  not  entitled  to  offer  evidence  of  profitable  and  unprofitable 
months,  and  to  show  that  the  new  lease  was  made  at  the  beginning 
of  an  unprofitable  season. 

Id. — Oountsbclaim  mot  Bboovbbable — Consent  to  Rescission  of 
Lbasb — Subbbndbb  to  New  Lessees. — The  defendant  was  not  en* 
titled  to  recover  any  damages  under  such  counterclaim  where  it 
appeared  that  the  lease  was  rescinded  by  the  consent  of  the  plaintiff 
and  defendant,  and  possession  was  surrendered  by  plaintiff  to  new 
lessees,  to  whom  the  defendant  had  leased  the  premises  upon  differ- 
ent terms  and  for  a  different  period  prior  to  such  surrender. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    Q.  W.  Hunter,  Judge. 

The  main  facts  are  stated  in  the  opinion  of  the  court 

The  instruction  as  to  growing  crops  related  to  a  growing 
crop  of  beets,  which  the  plaintiff  claimed  was  included  in  his 
sale  to  the  defendant.  The  substance  of  it  is  embodied  in 
the  syliabiLS. 

Ernest  Sevier,  and  Denver  Sevier,  for  Appellant 
Oregor  &  Connick,  for  Respondent 
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LORIGAN,  J.— Plaintiff,  on  May  10,  1900,  entered  into 
p  the  possession  of  a  dairy  ranch  m  Humboldt  County,  belong- 

ing to  defendant,  under  an  agreement  to  lease  the  same,  with 
J  certain  personal  property  thereon,  for  a  term  of  five  years, 

at  a  rental  of  $166.66  per  month.    The  lease  was  prepared, 
i  but  was  not  executed  by  either  party.      In  October,  following 

I  his  entry  on  the  premises,  plaintiff  became  dissatisfied  with 

the  lease,  and  so  announced  ^o  defendant,  and  it  was  agreed 
between  them,  that  if  the  plaintiff  could  find  some  one  to 
<  take  the  lease  off  his  hands,  defendant  would  let  such  person 

*  have  it    Thereafter,  plaintiff  brought  prospective  lessees  to 

defendant,  to  whom,  about  said  month  of  October,  defendant 
leased  the  premises  for  a  period  of  ten  years,  upon  different 
terms  from  those  upon  which  plaintiff  held  it.  Plaintiff 
thereupon  surrendered  x>osse8sion  of  the  premises  to  said 
lessees.  At  the  time  of  such  surrender  plaintiff  claims  that 
defendant  purchased  from  him  certain  hay,  beets,  hogs,  and 
i  calves,  which  were  on  the  premises,  and  it  is  to  recover  for 

the  reasonable  value  thereof  that  this  action  is  brought. 

Defendant,  in  addition  to  a  denial  that  he  ever  purchased 
the  property,  interposed  two  counterclaims.  No  point  is 
made  under  the  first,  so  it  will  be  unnecessary  to  consider  it. 
Under  the  second  he  claimed  damages  in  the  sum  of  five  hun- 
dred dollars  for  the  neglect  and  failure  of  the  defendant  to 
sign  the  lease  or  comply  with  its  terms,  and  for  an  alleged 
abandonment  of  the  premises. 

The  cause  was  tried  before  a  jury,  and  a  verdict  rendered 
in  favor  of  plaintiff.  Defendant  appeals  from  the  judgment 
entered  thereon,  on  a  bill  of  exceptions. 

No  point  is  made  as  to  the  suflBciency  of  the  evidence  to 
sustain  the  judgment,  the  points  urged  for  a  reversal  being 
that  the  court  erred  in  admitting  and  rejecting  evidence,  and 
likewise  erred  in  some  of  its  instructions  to  the  jury. 

The  allegations  of  the  complaint  were  general — ^that  the 
plaintiff  had  sold  goods,  wares,  and  merchandise  to  the  de- 
fendant of  the  reasonable  value  of  $1,299,  for  which  defend- 
ant agreed  to  pay  whatever  they  were  reasonably  wortL 

Defendant,  before  trial,  and  on  February  6,  1901,  served  a 
written  demand  on  plaintiff  for  a  bill  of  particulars,  under 
section  454  of  the  Code  of  Civil  Procedure,  and  no  bill  having 
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been  furnished,  made  another  demand  on  the  19th  of  the 
same  month.  On  March  4th,  thereafter,  plaintiff  delivered 
the  bill  of  particalars  demanded. 

On  the  trial  defendant  objected  to  the  introduction  of  any 
evidence  npon  said  account,  on  the  ground  that  the  bill  of 
particulars  had  not  been  furnished  within  five  days  after  de- 
mand, as  provided  by  the  section.  The  objection  was  over- 
ruled, and  the  evidence  of  the  account  permitted.  The  appel- 
lant claims  this  was  error. 

The  bill  of  particulars,  however,  was  served  a  little  over  a 
month  before  the  cause  came  on  for  triaL  It  seems  to  have 
been  as  full  and  complete  as  defendant  wished  it.  No  objec- 
tion was  made  at,  or  before,  the  trial  that  it  was  too  general 
or  defective.  The  only  objection  was,  that  it  was  not  deliv- 
ered within  the  statutory  time.  This,  however,  did  not  give 
the  defendant  an  absolute  right  to  have  the  evidence  offered 
rejected  at  the  trial.  It  was  within  the  discretion  of  the 
court  to  determine  whether,  under  the  circumstances,  the 
penalty  of  the  statute  should  be  enforced,  and  the  evidence 
excluded.  That  discretion  seems  to  have  been  exercised  in 
harmony  with  the  decision  of  this  court  in  McCarthy  v.  ML 
Tecarte  L.  W.  Co.,  110  Cal.  692,  and  we  think  properly  so. 
In  that  case  the  court  says:  ''If  the  defendant  receives  the 
copy  long  enough  before  the  trial  to  enable  him  to  examine 
it  and  prepare  his  defense,  so  far  as  he  is  concerned  the  stat- 
ute has  fulfilled  its  usefulness.  It  would  be  to  the  last  degree 
oppressive  to  hold  that  the  plaintiff  must  lose  his  cause  of 
action  because,  though  he  had  furnished  the  copy  of  his 
account  more  than  forty  days  before  the  trial,  he  had  served 
it  upon  the  sixth  instead  of  the  fifth  day  after  demand." 

The  next  error  assigned  is,  that  the  court  improperly  re- 
fused to  allow  defendant  to  introduce  certain  evidence  under 
his  second  counterclaim.  The  proffered  evidence  tended  to 
show  which  were  the  most  profitable  months  for  dairying, 
and  was  offered  upon  the  theory  that  defendant  had  a  right 
to  prove  that  the  premises  were  abandoned  by  plaintiff  at 
the  close  of  the  profitable  season,  and  that  defendant,  being 
compelled  to  rent  them  at  the  beginning  of  the  unprofitable 
season,  suffered  a  detriment;  that  the  rental  value  of  the 
premises  in  October,  when  plaintiff  abandoned  them,  was  a 
great  deal  less  than  when  he  took  possession  of  them  in  the 
previous  May. 
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There  is  no  doubt  but  that  defendant  had  a  right  to  show 
such  damage,  but  proof  of  the  profitable  or  unprofitable 
months  of  the  dairying  season  was  not  the  proper  way  to  do 
so.  Nor  was  he  in  any  manner  precluded  from  introducing 
legitimate  evidence  to  that  end.  When  this  evidence  was 
offered,  it  was  an  undisputed  fact  in  the  case  that  defendant 
had,  before  plaintiff  left  the  premises,  leased  them  to  others 
at  a  stipulated  rent  per  month  for  a  long  term  of  years.  The 
court  held  in  passing  on  the  objection  to  the  testimony  of- 
fered by  the  defendant  on  this  point,  that  the  true  measure 
of  damages  would  be  the  difference  in  the  rental  value  of 
the  premises;  the  difference  between  the  rent  agreed  to  be 
X>aid  by  plaintiff  and  the  rent  which  was  agreed  to  be  paid 
by  the  tenants  to  whom  the  premises  had  been  subsequently 
rented,  if  it  were  less.  In  so  holding,  the  court  announced 
the  correct  rule. 

Aside  from  this,  however,  we  do  not  think  the  defendant 
was  entitled  to  any  damages  under  any  rule.  His  claim  for 
them  was  based  upon  the  theory  that  the  plaintiff  had  repu- 
diated the  lease  and  abandoned  the  premises  before  the  end 
of  the  term.  The  evidence  clearly  shows,  however,  that 
plaintiff  surrendered  his  rights  under  the  lease  and  posses- 
sion of  the  property  without  objection  from,  and  by  express 
consent  of  the  defendant.  In  this  particular  the  defendant 
himself  testified:  ''When  Mr.  Silva  (plaintiff)  complained  to 
me  about  the  place,  I  told  him  if  he  could  find  anybody  that 
would  take  it  off  his  hands,  I  would  let  them  have  it  •  •  •  I 
told  Mr.  Silva  he  could  turn  the  ranch  over  to  the  Swiss  boys 
(the  persons  to  whom  defendant  did  lease  it)  if  he  wanted 
to." 

This  is  made  more  certain,  if  additional  certainty  were  nec- 
essary, by  the  fact  that  before  plaintiff  had  actually  left  the 
premises,  defendant  arranged  to  lease  and  did  lease  them,  to 
others,  on  different  terms  and  for  a  different  period  than 
contained  in  the  lease  to  plaintiff. 

Under  these  circumstances  defendant  would  not,  under  any 
theory,  be  entitled  to  damages  for  breach  of  the  terms  of  the 
lease  which  he  agreed  should  be  rescinded,  and  which  was, 
in  fact,  rescinded. 

Appellant  complains  of  the  refusal  of  the  court  to  give  two 
instructions  asked  by  him.    They    were    properly    refused. 
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They  assume  to  state  rules  for  estimatmg  damages  in  favor 
of  defendant  which  were  neither  pertinent  nor  correct 

Some  of  the  instructions  which  were  given  are  challenged 
as  being  argumentative,  and  trenching  on  the  province  of  the 
jury.  Our  attention  is  not  particularly  called  to  their  al- 
leged argumentative  character,  and  we  cannot  discover  that 
there  was  any  invasion  of  the  province  of  the  jury  by  the 
court.  The  instruction  to  the  jury  that  if  they  found  that 
the  transaction  between  plaintiff  and  defendant  operated  as 
a  sale  of  the  hay,  etc.,  to  defendant,  they  should  find  a  verdict 
against  defendant  for  their  value,  less  the  amount  of  any 
counterclaim  in  his  favor,  is  open  to  no  objection.  Neither 
18  the  instruction  which  was  given  concerning  growing  crops. 

We  do  not  perceive  that  any  of  the  objections  urged  by 
appellant  call  for  a  reversal  of  the  judgment,  and  it  is  ther^ 
fore  affirmed. 

McFarlandy  J.,  and  Henshaw,  J.,  concurred. 


fCrim.  Ko.  1010.    Department  Two.— January  14,  1904.] 

THE  PEOPLE,  Respondent,  v.  W.   S.  STRATTON,   Ap- 

pellant 

(iBiMUf AL  Law— Ingest — Suiticixmcy  or  iNroaicAnoir. — ^An  infonna- 
tion  for  incest,  charging  that  the  defendant  did  willfnUj,  ualaw- 
faUy,  and  feloniously  have  sexual  intercourse  with  a  certain  female 
ehild  named,  she  being  then  and  there  the  daughter  of  the  defend- 
ant, fully  apprised  the  defendant  of  the  charge  he  was  called  upon 
to  meet,  and  is   sufiScient. 

!]>. — EYn>SNGi  or  Dauohteb. — Forced  Sexual  Intebooubsb. — ^Eridenee 
of  the  daughter  with  whom  the  sexual  intercourse  was  had  by  the 
defendant  was  admimible  to  prove  frequent  and  repeated  acts  of 
sexual  intercourse  forced  upon  her  by  her  father. 

Iiw — Cboss-Exaionation — Intercourse  with  Other  Pbbsons. — A  ques- 
tion asked  upon  croes-examination  of  the  daughter,  whether  the  had 
had  sexual  intercourse  with  other  persons,  was  properly  diaallowed 
Such  proof  would  not  tend  to  miti^te  the  offense. 

Ifty — Testimony  or  Physician — Condition  of  Daughteb — OoBBOBaBA- 
TiON  OF  Her  Testimony — ^Bebuttal. — ^The  testimoBy  of  a  phyai- 
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eian,  received  subsequently  to  the  daughter's  testiinoiiy,  that  her 
sexual  organs  were  in  the  condition  of  those  of  a  married  woman, 
was  competent  and  admissible,  without  regard  to  its  weight,  as 
tending  to  corroborate  the  daughter's  testimony.  It  would  thpn 
have  been  competent  for  defendant  to  have  recalled  the  daughter, 
and  to  have  shown  by  her  or  other  competent  means  that  she  had 
permitted  other  persons  to  have  sexual  intercourse  with  her,  in 
disproof  of  the  fact  that  the  condition  of  her  sexual  organs  was 
caused  by  her  father. 

Id. — ^iNSTBucnoK — Absbngb  or  Ooksxnt  to  Inobst — Crimx  mot 
Chanqkd  by  Fosoe— 3afx— Cbiminal  Intent  op  Defendant. — ^It 
was  proper  to  instruct  the  jury  that  "the  consent  of  both  parties 
is  not  essential  to  the  crime  of  incest,"  and  that  "if  the  party 
charged  have  sexual  intercourse  with  a  female  within  the  degree 
of  consanguinity  within  which  marriage  is  prohibited,  he  is  guilty 
of  the  crime  of  incest,  whether  the  intercourse  was  with  or  without 
the  consent  of  such  female."  Where  both  the  circumstances  of 
force  and  consanguinity  are  present,  it  is  not  less  incest  because 
the  element  of  rape  is  added;  and  the  guilt  of  the  defendant  of 
the  crime  charged  is  measured  by  his  knowledge  and  intent,  and 
not  by  the  knowledge  and  intent  of  any  other  person. 

b>. — ^Pbosecutrix,  When  an  Aooomplige — Presence  ob  Absence  or 
Consent — Question  poe  Jury. — If  a  prosecutrix,  being  of  the  legal 
age  of  consent,  consents  to  the  sexual  intercourse,  her  testimony,  like 
that  of  any  accomplice,  if  not  corroborated,  is  insufficient  to  con- 
vict; but  if  she  is  the  victim  of  force,  fraud,  or  undue  influence, 
so  that  she  does  not  willfully  and  willingly  join  in  the  incestuous 
act,  she  cannot  be  regarded  as  an  accomplice.  In  this  case  the 
instruetionfl  fairly  left  the  matter  open  to  the  determination  of  the 
jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial,  and 
from  an  order  denying  a  motion  in  arrest  of  judgment. 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  H.  Thompson,  W.  H.  Shinn,  and  C.  L.  Shinn,  for  Ap- 
pellant. 

U.  S.  Webb,  Attorney-General,  and  J.  C.  Daly,  Deputy 
Attorney-General,  for  Respondent 

HENSHAW,  J. — ^The  appellant  was  charged  on  informa- 
tion, tried  and  convicted  of  the  crime  of  incest,  and  appeals 
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from  the  judgment,  from  the  order  denying  him  a  new  trial, 
and  from  the  order  denying  his  motion  in  arrest  of  judgment 

1.  The  information  charged  that  the  defendant  "did  will- 
fully, unlawfully,  and  feloniously  have  sexual  intercourse 
with  Nina  E.  Stratton,  a  female  child,  she,  the  said  Nina 
E.  Stratton,  being  then  and  there  the  daughter  of  the  said 
W.  S.  Stratton,"  etc.  It  is  said  that  the  charge  of  felonious 
"sexual  intercourse"  is  not  within  the  purview  of  our  stat- 
ute, which  declares  (Pen.  Code,  sec  285) :  "Persons  being 
within  the  degrees  of  consanguinity  within  which  marriages 
are  declared  by  law  to  be  incestuous  and  void,  .  .  .  who 
commit  fornication  or  adultery,  .  .  .  are  punishable,"  etc. 
Adxdtery  is  the  sexual  intercourse  of  a  married  person  with 
a  person  other  than  the  offender's  husband  or  wife.  Forni- 
cation is  distinguished  from  adultery  by  the  fact  that  the 
guilty  person  is  not  married.  To  each  and  both  offenses 
sexual  intercourse  is  essential,  and  the  charge  in  the  informa- 
tion that  the  defendant  willfully,  unlawfully,  and  feloniously 
had  sexual  intercourse  with  his  daughter  fully  apprised  the 
defendant  of  the  charge  which  he  was  called  upon  to  meet. 
In  People  v.  Cease,  80  Mich.  576,  the  information  charged 
the  defendant  with  the  crime  of  fornication  committed  with 
one  Elizabeth  Cease,  his  daughter.  It  was  proved  that  the 
defendant  at  the  time  was  a  married  man,  and  it  was  urged 
that  the  information  was  fatally  defective  in  not  charging 
that  he  committed  adultery.  But  the  court  said:  "The  gist 
of  the  offense  was  the  act  of  sexual  intercourse  with  his  own 
daughter.  He  could  not  have  been  prejudiced  by  the  aver- 
ment that  the  act  which  constituted  the  crime  was  fornica- 
tion instead  of  adultery." 

2.  The  daughter  with  whom  the  incest  was  charged  was 
the  first  witness.  She  was  permitted  to  testify  to  frequent 
and  repeated  acts  of  sexual  intercourse  forced  upon  her  by 
her  father.  The  evidence  was  admissible.  {Lefforge  v.  State, 
129  Ind.  551;  State  v.  Markins,  95  Ind.  464;^  State  v.  Bridg- 
man,  49  Vt.  202 ,-«  Thayer  v.  Thayer,  101  Mass.  Ill,-*  PeopU 
V.  Cease,  80  Mich.  576; Wharton  on  Criminal  Evidence,  9th 
fed.,  sec.  35.) 

3.  Upon  cross-examination  she  was  asked  if  she  had  not 
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had  sexual  intercourse  with  other  persons  besides  the  de- 
fendant in  the  case.  The  people's  objection  to  the  question 
was  sustained.  The  ruling  was  proper.  The  admission  of 
the  evidence  would  in  no  way  have  tended  to  disprove  the 
charge.  Her  reputation,  and  indeed  her  character  for 
chastity  and  virtue,  were  not  material,  and,  as  is  said  in  State 
V.  Winnenham,  124  Mo.  423,  "Even  that  she  was  a  prostitute 
would  not  have  excused  or  mitigated  his  offense. '*  Subse- 
quent to  the  testimony  of  the  daughter,  the  state  called 
Dr.  Norman  Bridge,  a  physician,  who  testified  as  to  the 
daughter's  sexual  organs,  that  they  were  in  the  condition  of 
those  of  a  married  woman.  This  testimony,  without  regard 
to  its  weight,  was  competent,  relevant,  and  material,  in  tend- 
ing to  corroborate  the  daughter's  statement  as  to  the  fre- 
quent acts  of  intercourse  to  which  she  had  been  subjected. 
If,  after  the  introduction  of  this  evidence  upon  the  part  of 
the  physician,  the  defense  had  recalled  the  daughter,  and 
had  undertaken  to  show  by  her,  or  by  any  other  appropriate 
means,  that  she  had  permitted  others  to  have  sexual  inter- 
course with  her,  the  evidence  then  would  have  been  admissi- 
ble in  disproof  of  the  fact  sought  to  be  shown,  that  the  condi- 
tion of  her  sexual  organs  was  caused  by  her  father,  but  no 
such  offer  or  attempt  was  made. 

4.  The  most  serious  question  in  the  case  is  found  in  the 
evidence  to  the  effect  that  the  daughter  submitted  to  her 
father's  passion  under  duress  and  fear  of  death  or  great  bod- 
ily injury,  taken  with  the  instructions  of  the  court  given  as 
follows:  "The  court  instructs  you  that  the  consent  of  both 
parties  is  not  essential  to  the  crime  of  incest.  If  the  party 
charged  have  sexual  intercourse  with  a  female  related  to  him 
within  the  degree  of  consanguinity  within  which  marriage  is 
prohibited,  he  is  guilty  of  the  crime  of  incest,  whether  the 
intercourse  was  with  or  without  the  consent  of  such  female." 
Incest  is  defined  by  our  code  as  follows:  "Persons  being  with- 
in the  degrees  of  consanguinity  within  which  marriages  are 
declared  by  law  to  be  incestuous  and  void,  who  intermarry 
with  each  other,  or  who  commit  fornication  or  adultery  with 
each  other,  are  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  ten  years."  (Pen.  Code,  sec.  285.) 
Upon  this  it  is  urged  and  argued  that  the  crime  of  incest  can- 
not be  committed  without  the  mutual  consent  of  the  parties, 
and  that  where,  as  here,  the  act  is  shown  to  have  been  accom- 
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pliahed  iinder  circumstances  amounting  to  the  rape  of  the 
female,  the  crime  is  not  incest,  but  rape.  In  support  of  this 
view  there  is  authority  of  great  weight  and  dignity.  Incest 
was  not  known  to  the  common  law,  and  being,  therefore,  a 
statutory  crime,  its  definition  will  be  found  to  be  as  various 
as  the  statutes  themselves.  But  in  many  states  where  no  sub- 
stantial distinction  can  be  discerned  between  their  laws  de- 
fining the  offense  and  our  own,  the  decisions  fully  support  ap- 
pellant's  contention.  The  supreme  court  of  Oregon,  in  a 
careful  and  learned  opinion,  reviews  many  of  the  cases,  and 
reaches  the  conclusion  which  it  expresses  as  follows:  ''We 
think  the  decided  weight  of  authority  is,  that,  under  a  stat- 
ute like  ours,  the  crime  of  rape  by  forcible  ravishment  and 
incest  cannot  be  committed  by  the  same  act,  but  that  of 
incest  requires  the  concurring  assent  of  both  parties." 
(State  V.  Jarvis,  20  Or.  437.*)  In  De  Groat  v.  People,  39 
Mich.  124,  the  learned  Justice  Cooley,  speaking  for  the  court, 
said:  ** Fornication,  when  the  element  of  near  relationship 
makes  it  incest,  may  be  an  offense  equally  detestable  and 
heinous,  but  it  still  lacks  the  distinguishing  characteristics  of 
rape.  The  one  is  accomplished  by  the  impelling  will  of  one 
person,  and  the  other  by  the  concurrent  of  assent  of  two." 
The  reasoning  by  which  this  conclusion  is  reached  in  all  of 
the  cases  which  so  hold  can  be  stated  in  the  language  of  the 
supreme  court  of  Oregon,  in  the  case  above  cited,  as  follows: 
''It  will  be  noticed  that  the  language  of  the  statute  is  'with 
each  other,'  which  necessarily  implies  a  concurrent  act  and 
the  consent  of  both  parties.  If  one  of  the  parties  is  compelled 
by  force  to  submit  to  the  act,  there  can  be  no  consent  of  such 
party,  and  the  act  cannot  be  committed  'with  each  other'  as 
declared  by  the  statute." 

But  this  reasoning  does  not  commend  itself.  It  interprets 
the  law  as  making  mutuality  of  agreement  and  joint  consent 
of  the  essence  of  the  crime.  This  is  done  by  judicial  con- 
struction, and  not  by  the  express  declaration  of  the  law.  The 
gravamen  of  the  crime  of  incest,  as  of  rape,  is  the  unlawful 
carnal  knowledge.  In  rape  it  is  unlawful  because  accom- 
plished by  unlawful  means.  In  incest  it  is  unlawful,  without 
regard  to  the  means,  because  of  consanguinity  or  aflinity. 
Where  both  the  circumstances  of  force  and  consanguinity  are 
present,  the  object  of  the  statute  being  to  prohibit  by  punish- 
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'  ment  such  sexnal  interconrBe,  it  is  not  less  incest  because  the 

element  of  rape  is  added,  and  it  is  not  less  rape  because 
perpetrated  upon  a  relative.    In  this,  as  in  every  offense, 
'  the  guilt  of  the  defendant  is  measured  by  his   act  and   in- 

''  tent,  and  not  by  the  act  and  intent  of  any  other    person. 

■•  That  such  has  been  the  view  of  this    court  is    evidenced 

by  People  v.  Kaiser,  119  Cal.  456,  where    the    defendant 
r  was  indicted  for  the  crime  of  incest,  alleged  to  have  been 

t  committed  upon  his  daughter,  a  girl  under  thirteen  years  of 

»  age.    As  intercourse  with  a  female  child  incapable  in  law 

I  of  giving  consent  is  declared  to  be  rape,  it  was  argued  against 

r  the  indictment  that  the  offense  charged  was  rape.    But  this 

i  court  said:  '/Assuming  that  the  facts  stated  in  the  indict- 

ment in  this  case  were  sufficient  to  constitute  the  crime  of 
rai>e,  the  daughter  then  being  under  the  age  of  consent,  still, 
under  section  285  of  the  Penal  Code,  they  clearly  constituted 
the  crime  of  incest,  and  the  defendant  was  therefore  prop- 
r  erly  put  upon  trial  for  that  offense."    In  further  support  of 

this  view  may  be  cited  Bishop  on  Statutory  Crimes,  sec.  660 ; 
Wharton  on  Criminal  Law,  sec.  1751 ;  State  v.  EUis,  74  Mo. 
385;^  Mercer  v.  State,  17  Tex.  App.  452;  People  v.  Barnes, 
2  Idaho,  161 ;  Smith  v.  State,  108  Ala.  1  f  State  v.  Chambers, 
87  Iowa,  1  f  State  v.  EUis,  11  Mo.  App.  588 ;  Porath  v.  State, 
;  90  Wis.  527.^ 

If  the  prosecutrix,  being  of  the  legal  age  of  consent,  con- 
sents to  the  incestuous  intercourse,  unquestionably  she  is  par- 
ticeps  criminis,  and  her  testimony,  like  that  of  any  other  ac- 
complice, uncorroborated,  is  insufficient  to  uphold  a  convic- 
tion. (Schoenfeldt  v.  State,  30  Tex.  App.  695.)  But  if,  upon 
the  other  hand,  she  is  the  victim  of  force,  or  fraud,  or  undue 
influence,  or  is  too  young  to  be  able  to  give  legal  assent,  so 
that  she  does  not  willfully  and  willingly  join  in  the  incestuous 
act,  she  cannot  be  regarded  as  an  accomplice.  (Porath  v. 
\  State,  90  Wis.  527.*)     In  this  case  the  instructions  fairly  left 

^  this  matter  open  to  the  determination  of  the  jury. 

The  judgment  and  orders  appealed  from  are  affirmed 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 
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[8.   P.   No.   2736.     Department   Two.— January   14,   1904.] 

ALEC  FRIES,  a  Minor,  by  his  Guardian  ad  Litem,  etc..  Re- 
spondent,  v.  AMERICAN  LEAD  PENCIL  COMPANY, 
Appellant. 

Master  and  Servant — Aotion  by  MmoR — Ebrokbous  Instructiohs— 
Gredibilitt  of  Testimony. — In  an  action  by  a  minor  child  to  reevr- 
er  damages  for  injuries  sustained  while  in  the  employ  of  the  de- 
fendant, an  instruction  that  the  jury  are  to  Judge  of  the  credibility 
of  the  testimony  introduced  before  them  "by  the  appearance  of  the 
witnesses  who  have  appeared  on  the  witness-stand,  and  their  interest 
as  it  may  appear  in  the  case,"  is  an  erroneous  and  injurions  de- 
parture from  the  plain  and  explicit  language  of  the  law  as  embod- 
ied in  sections  1847  and  2061  of  the  Code  of  CSvil  Procedure. 

lo. — Failttrx  to  Instruct  Chiu>  as  to  Danqkb — Measure  or  Damages 
— Feelings  of  Jury — Injury  Proximately  Caused. — An  instrae- 
tion  to  the  jury  that  if  they  believe  from  the  evidence  that  the  de- 
fendant failed  to  instruct  the  child  as  to  the  danger  surroimding 
the  work  where  he  was  employed,  and  that  by  reason  of  that  failure 
the  child  was  injured,  then  it  would  be  their  duty  to  give  the  child 
such  an  amount  of  damages  as  they  "feel  he  is  entitled  to,  not  ex- 
ceeding the  amount  prayed  for  in  the  complaint,"  is  prejudicially 
erroneous,  as  substituting  their  emotional  feelings  of  sympathj  for 
the  injured  child,  instead  of  the  measure  of  damages  prescribed  by 
section  3333  of  the  Civil  Code,  as  the  amount  which  will  compeoaate 
for  the  injury  proximately  caused  thereby. 

Id. — INTELUOSNGK   OF   CHILD — KKOWLBDOS  OF   DANGEB— -NSGUGBMGB  OF 

Defendant  not  Oontributino  to  Injury. — ^An  instmetion  that  if 
the  jury  should  find  from  the  evidence  that  the  child  was  poaseeaed 
of  such  intelligence  that  he  knew  of  and  was  familiar  with  Uie 
danger  surrounding  the  work,  "and  that  the  negligence  of  the  de- 
fendant did  not  contribute  to  the  injury,"  they  should  find  for  the 
defendant,  is  clearly  erroneous.  If  the  negligence  of  the  defendmat 
did  not  contribute  to  the  injury,  that  alone  was  an  end  to  the  de- 
fendant's  liability,  without  regard  to  the  other  conaiderationa;  and 
if  the  child  knew  and  was  familiar  with  the  danger  surrounding 
the  work,  no  negligence  could  be  imputed  to  the  defendant  for  fail- 
ure to  instruct  him  as  to  the  danger;  and  even  if  its  negligenee  did 
contribute  to  the  injury,  nevertheless,  if  phuntiff  was  himwelf  neigli- 
gent,  there  can  be  no  recovery. 
I2>. — Nbqligengb  of  Chiu) — Error  in  Refusing  Instruction. — Tbe 
court  erred  in  refusing  to  give  an  instruction  requested  by  the  de- 
fendant, that  "the  law  requires  of  a  child  suing  for  personal  ia- 
jury  care  and  prudence  equal  to  its  capacity,  and  if  jou.  find 
the  evidence  that  the  plaintiff  in  this  action  knew  of  the 
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of  the  machine  which  caused  his  injury^  and  was  aware  of  its  dan- 
gerous character,  and,  knowing  that  fact,  went  to  speak  to  the  per- 
son operating  said  machine,  and  carelessly  and  negligently  placed 
his  hand  on  the  machine,  so  that  the  injury  to  plaintiff  occurred  or 
was  inflicted  without  fault  on  the  part  of  the  defendant,  then  your 
judgment  will  be  in  favor  of  the  defendant." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  and  C.  H.  Wilson,  for  Appellant. 

It  is  only  where  the  presumption  of  truth  is  overcome  that 
the  jury  may  judge  of  the  weight  and  credibility  of  a  witness. 
(Code  Civ.  Proc,  sec.  1847;  People  v.  McLcme,  60  Cal.  412.) 
The  court  erred  as  to  the  measure  of  damages,  and  left  it  to 
the  mere  caprice  or  feelings  of  the  jury,  and  its  error  is  ground 
of  reversal.  (Civ.  Code,  sees.  3281,  3333;  Chidester  v.  Ditc?i 
Co,,  53  Cal.  56 ;  Lombardi  v.  California  etc.  Co,,  124  Cal.  311, 
318 ;  Wales  v.  Pacific  etc.  Co,,  130  Cal.  512,  523 ;  Lathrope  v. 
Flood,  135  Cal.  458,  460 ;  Erie  Iron  Works  v.  Barber,  102  Pa. 
St.  156-163.)  If  plaintiff  knew  of  and  was  familiar  with  the 
danger,  the  defendant  is  not  responsible.  {Hodgers  v.  C.  P. 
R.  R.  Co,,  67  Cal.  608;  Baxter  v.  Roberts,  44  Cal.  187-192  ;* 
Studer  v.  Southern  Pacific  Co.,  121  Cal.  400-409  f  McGraw  v. 
Friend  etc.  Lumber  Co.,  120  Cal.  574-577 ;  Long  v.  Coronado 
B.  R.  Co.,  96  Cal.  269-273 ;  Winans  v.  Sierra  Lumber  Co.,  66 
Cal.  61-65;  Maumus  v.  Champion,  40  Cal.  121-125.)  Defend- 
ant's  third  request  was  a  correct  statement  of  the  law,  and 
should  have  been  given.  (Bailey  on  Master's  Liability,  p.  114; 
Buckley  v.  SUverberg,  113  Cal.  673-682;  Peoria  etc.  By.  Co.  v. 
Pluckett,  42  IlL  App.  642 ;  Chicago  etc.  R.  Co.  v.  Leuns,  109  IlL 
132.) 

A.  M.  Drew,  and  Frank  H.  Short,  for  Respondent 

The  plaintiff  was  entitled  to  a  verdict  on  the  evidence  and 
an  erroneous  instruction  does  not  prejudice  the  defendant. 
{Oreen  v.  Ophir  etc,  Co,,  45  Cal.  522;  Estate  of  Spencer,  96 
Cal.  454;  Hughes  v.  Wheeler,  76  Cal.  230;  Aguirre  v.  Alex- 
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ander,  58  Gal.  39;  In  re  Briswdlter,  72  GaL  110;  Chalmers  y. 
Chalmera,  81  Gal.  81;  Estate  of  BurrM,  77  Gal.  479.)  The 
rule  as  to  equal  knowledge,  or  equal  means  of  knowledge,  of 
the  danger  does  not  apply  where  the  child  is  of  tender  vean 
and  immature  judgment.  {Rosenberg  y.  Durfee,  87  CaL  545; 
FUke  y.  Central  Pacific  B.  B.  Co.,  72  Gal.  43^;  Ingerman  y. 
Moore,  90  GaL  410  f  EUedge  y.  Nevada  aic.  B.  Co.,  100  CaL 
282.«) 

HENSHAWy  J. — ^Plaintiff  sued  to  reooyer  damages  for  per- 
sonal injuries  sustained  while  in  the  employ  of  the  defendant 
at  its  lead-pencil  factory.  He  had  been  engaged  to  assist  an 
older  brother,  who  was  sawing  blocks  of  wood  into  little  slabs 
from  which  the  pencils  are  made.  The  brother  was  running 
a  small  circular  saw,  and  it  was  the  duty  of  the  plaintiff  to 
bring  to  the  machine  the  blocks  which  were  being  sawed,  and 
to  gather  up  and  tie  into  bundles  the  slabs  that  fell  from  the 
machine  to  the  floor.  Although  plaintiff's  employment  was 
about  the  machine,  he  was  not  concerned  with  the  machine  nor 
with  the  saw.  While  engaged  in  his  occupation  his  brother 
called  to  him  to  giye  him  some  directions,  and  as  he  stood  near 
his  brother  to  receiye  him  his  hand  came  in  contact  with 
the  reyolying  saw  and  the  accident  occurred.  The  complaint 
charges  the  defendant  with  negligence  in  failing  to  instruct 
the  plaintiff  as  to  the  dangers  of  his  employment.  The  ver- 
dict was  for  plaintiff,  and  from  the  judgment  defendant  ap* 
peals. 

1.  The  sole  instruction  which  the  court  gaye  upon  the  ered^ 
ibility  of  witnesses,  and  the  weight  to  be  accorded  to  their  tes- 
timony, was  in  the  following  language:  ''In  this  case  you  are 
the  judges  of  the  weight  and  credibility  of  the  testimony  that 
has  been  introduced  before  you,  and  you  are  to  judge  of  that 
by  the  appearance  of  the  witnesses  who  haye  appeared  on  the 
witness-stand,  and  their  interest  as  it  may  appear  in  the  case.'* 
This  is  a  departure  from  the  plain  and  explicit  language  of 
the  law.  The  Code  of  Giyil  Procedure  says  (sec.  1847) :  "A 
witness  is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which  he  testi- 
fies, by  the  character  of  his  testimony,  or  by  eyidence  affecting 
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his  character  for  truth,  honesty,  or  integrity,  or  his  motives,  or 
by  contradictory  evidence;  and  the  jury  are  the  exclusive 
judges  of  his  credibility."  If,  to  meet  the  needs  of  a  case, 
amplification  of  this  rule  is  desirable,  that  also  will  be  found 
in  section  2061  of  the  same  code.  Here  the  jury  were  told  that 
the  weight  and  credibility  of  the  testimony  given  by  a  wit- 
ness was  to  be  measured  by  the  appearance  of  the  witness  as  he 
was  preseuted  to  them.  Such  is  not  only  not  the  law,  but  it  is 
in  hostility  to  the  law.  The  law  says  that  the  presumption  of 
truth-telling  may  be  repelled  by  the  ma7xner  in  which  the  wit- 
ness testifies,  together  with  the  character  of  his  testimony. 
The  appearance  of  the  witness  upon  the  stand  is  but  one  of 
the  elements  going  to  make  up  the  manner  in  which  he  testi- 
fies, and  to  limit  the  jury  in  weighing  the  evidence  to  the 
appearance  alone,  and  to  charge  them,  as  here  they  were 
charged,  that  the  appearance  of  the  witness  alone  is  to  gov- 
ern them,  is  an  error  as  injurious  as  it  is  unnecessary. 

2.  The  court  further  instructed  the  jury:  "If  in  this  case 
you  believe  from  the  evidence  that  the  defendant  in  this  case 
failed  to  instruct  the  child  as  to  the  danger  surrounding  the 
work  where  it  w&s  employed,  and  that  by  reason  of  that  fail- 
ure to  instruct  the  child  the  child  was  injured,  then  it  will 
be  your  duty  to  give  the  child  such  amount  of  damages  as  you 
feel  it  is  entitled  to,  not  exceeding  the  amount  prayed  for  in 
the  complaint."    Here    again  is  an    unnecessary  departure 
from  the  plain  and  express  rule  of  law  governing  damages. 
Section  3333  of  the  Civil  Code  declares:  "For  the  breach  of 
an  obligation  not  arising  from  contract,  the  measure  of  dam- 
ages, except  where  otherwise  expressly  provided  by  this  code, 
is  the  amount  which  will  compensate  for  all  the  detriment 
proximately  caused  thereby,  whether  it  could  have  been  antici- 
pated or  not."    The  damages,  therefore,  permissible  in  such 
eases  is  the  amount  in  money  which  will  compensate  for  all 
injury  proximately  caused  thereby.    To  say  that  the  jury  may 
award  such  damages  as  they  feel  the  plaintiff  is  entitled  to  is 
the  equivalent  to  telling  them  that  th^  may  give  play  to 
their  emotions  of  sympathy  for  the  injured  child,  emotions 
which,  eminently  proper  in  themselves,  can  have  no  just  place 
in  fixing  an  award  for  actual  damages.    Thus,  the  jury  would 
be  justified  in  departing  from  the  express  rule  that  the  dam- 
9Lse&  must  be  proximate,  and  would  be  permitted,  under  the 


614  Fbibs  t;.  American  Lead  Pencil  Co.      [141  CaL 

influence  of  their  feelings,  to  make  an  award  which,  based 
upon  sympathy,  would  contain  elements  of  damage,  both  spec- 
ulative and  remote.  {Erie  Iron  Works  v.  Barber,  102  Pa.  St 
156.) 

3.  The  court,  after  instructing  the  jury  as  to  the  responsi- 
bility of  defendant  for  failing  to  inform  the  child  of  the  dan- 
gers surrounding  its  employment,  proceeded:  **If,  on  the  other 
hand,  you  should  find  from  the  evidence  that  the  child  was 
of  that  character  and  possessed  of  such  intelligence  that  it 
knew  of  the  danger  itself,  that  it  was  familiar  with  the  dan- 
ger of  such  work,  the  danger  surrounding  it,  and  that  the  neg- 
ligence of  the  defendant  did  not  contribute  to  the  injury, 
then  it  would  be  your  duty  to  find  for  the  defendant.**  This 
instruction  is  clearly  erroneous.  If  the  negligence  of  the  de- 
fendant did  not  contribute  to  the  injury,  that  was  an  end  to 
the  liability  of  the  defendant,  under  all  circumstances  and 
without  regard  to  other  considerations.  If,  however,  the 
child,  as  in  the  instruction  premised,  was  of  sufficient  intelli- 
gence to  be  able  to  comprehend,  and  did  in  fact  comprehend, 
the  danger  surrounding  its  occupation,  then  no  negligence 
could  be  imputed  to  defendant  if  it  did  not  give  the  employee 
instructions  upon  that  point.  The  insertion  of  the  clause 
**and  that  the  negligence  of  the  defendant  did  not  contribute 
to  the  injury'*  imports  a  wholly  erroneous  conception  into 
the  instruction.  Having  regard  to  the  tender  years  of  a 
minor  employee,  its  capacity  for  understanding,  and  its  op- 
portunities to  understand,  if,  with  knowledge  of  the  dangers, 
it  voluntarily  encounters  the  risk,  and  through  its  own  negli- 
gence is  injured,  the  employer  is  not  responsible,  wheth^  he 
has  instructed  the  child  as  to  those  dangers  or  not  {Badgers 
V.  Central  Pac,  B.  B.  Co,,  67  Cal.  608;  Baxter  v.  Boberts,  44 
CaL  187;*  Bailey  on  Master's  Liabilities  for  Injuries  to  Ser- 
vant, p.  114.)  Moreover,  even  if  the  negligence  of  the  de- 
fendant did  ** contribute  to  the  injury,"  yet  if  plaintifiT,  hav- 
ing regard  to  his  tender  years  and  his  capacity  and  oppor- 
tunities for  understanding,  was  himself  negligent,  there  can 
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be  no  recovery.  {Studer  v.  Southern  Pac.  Co,,  121  Cal.  400;* 
McGraw  v.  Friend  &  Terry  Lumber  Co.,  120  Cal.  574.) 

4.  The  defendant  proposed  the  following  instruction,  the 
giving  of  which  was  refused:  '*You  are  further  instructed 
that  the  law  requires  of  a  child  suing  for  personal  injury, 
care  and  prudence  equal  to  its  capacity,  and  if  you  find  from 
the  evidence  that  the  plaintiff  in  this  action  knew  of  the  char 
acter  of  the  machine  which  caused  his  injury  and  was  aware 
of  its  dangerous  character,  and,  knowing  that  fact,  went  to 
speak  to  the  person  operating  said  machine,  and  carelessly 
and  negligently  placed  his  hand  on  the  machine  so  that  the 
mjury  to  plaintiff  occurred  or  was  inflicted  without  fault  on 
the  part  of  the  defendant,  then  your  judgment  will  be  in 
favor  of  the  defendant."  That  this  instruction  is  unimpeach- 
able in  point  of  law  is  not  gainsaid.  (Bailey  on  Master's 
Liability  for  Injuries  to  Servant,  p.  114,  notes  and  cases.)  But 
it  is  answered  by  respondent  that  the  matter  of  the  instruc- 
tion was  fully  covered  by  an  instruction  actually  given.  That 
instruction  was  the  one  discussed  under  subdivision  3  hereof, 
and  not  only  did  not  cover  the  matter  proposed,  but  was  in 
itself  erroneous  and  injurious. 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
reversed  and  the  cause  remanded. 

Lorigan,  J.,  and  McFarland,  J.,  concurred 


[S.  P.  No.  2773.     Department  One. — January  15,  1904.] 

W.  D.  VALENTINE  et  al.,  Appellants,  v.  POLICE  COURT 
OF  CITY  AND  COUNTY  OF  SAN  FRANCISCO,  etc.. 
Respondent. 

Municipal  Ordinance — Validitt — Conviction  in  Police  Court — Ajp- 
riRMANCE  upon  APPEAL — Certioburi. — The  writ  of  certiorari  will 
not  lie  to  determine  the  validity  of  a  municipal  ordinance  properly 
involved  in  an  appeal  taken  to  the  superior  court  from  a  judgment 
of  conviction  of  a  violation  thereof  in  the  police  court  which  has 
been  affirmed  upon  said  appeal.     The  writ  only  lies  where  there  is 
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no  remedy  hy  appeal,  and  will  not  Be  either  where  eoeh 

has  been  lost  by  laehes  or  where  a  Jnd^^ent  has  been  affirmed  upam 

appeal. 

Id. — ^PROHIBITION— BXMOH-WAftB^NT  TO  EMVOBGB  JUDOMXHT  AfTIKMD— 

MnnsTXRiAL  Act— JuniaAL  Acts  PnroiMXD. — Prohibition  eaaaot 
be  resorted  to  where  there  is  a  plain,  speedy,  and  adeqoate  remedy 
by  appeal;  and  where  a  judgment  of  oonvietion  of  an  offense  has 
been  affirmed  upon  appeal,  prohibition  will  not  lie  to  prevent  the 
ministerial  aet  of  a  bench-warrant  to  enforee  the  judgment.  The 
writ  of  prohibition  is  eonflned  to  prenrentiTe  rebef,  and  is  not 
intended  as  a  writ  of  reyiew,  nor  to  serve  the  purpose  of  a  aeeoad 
appeal,  nor  to  prevent  judieial  aets  already  done^  nor  to  eecme 
the  annulment  of  proeeedings  already  had. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City   and  County  of    San  Francisco.    William  P.  Lawlor, 

Judge. 

The  facts  are  stated  in  the  opinion. 
Qeorge  D.  Collins,  for  Appellanta. 
Joseph  F.  Coffey,  for  Respondent 

GRAY,  C. — ^A  petition  was  filed  in  the  court  below  for  writs 
of  certiorari  and  prohibition.  On  demurrer  to  this  petition 
the  defendant  had  judgment  Plaintiffs  appeal  from  the 
judgment. 

From  the  petition  it  appears  that  the  plaintiffs  were  tried 
and  convicted  in  the  defendant  court  of  the  crime  defined  in 
order  No.  1587  (sees.  1  and  34)  of  the  board  of  superviaorB  of 
the  city  and  county  of  San  Francisco.  The  judgment  was, 
that  the  defendants  each  pay  a  fine  in  a  given  sum,  and  that 
in  default  of  payment  they  be  imprisoned,  etc  It  farther 
appears  that  after  the  conviction  had  in  the  police  oonrt,  tiie 
case  of  the  plaintiffs  herein  and  defendants  therein  was  ap- 
pealed to  the  superior  court,  and  the  judgment  was  aflSrmed. 
Thereafter  bendi-warrants  were  issued  by  the  police  judge 
for  the  arrest  and  imprisonment  of  defendants  therein  to  sat- 
isfy said  judgments.  The  purpose  of  this  action  is  to  have  it 
declared  that  the  said  judgments  and  bench-warrants  are  in 
excess  of  the  jurisdiction  of  the  police  court,  and  that  said 
judgments  and  warrants  be  annulled. 
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It  is  accordingly  here  urged  that  the  ordinance  upon  which 
the  prosecution  was  based  was  void  for  several  different  rea- 
sons, that  the  complaint  filed  in  the  police  court  did  not  state 
any  offense,  and  tiiat  the  judgments  of  the  police  court  and 
the  warrant  based  thereon  are  also  void.  All  these  questions 
were  the  proper  subject  of  inyestigation  and  determination 
apon  the  appeal  taken  to  the  superior  court.  And  it  is  not 
the  purpose  of  the  law  that  these  same  questions  should  be 
reinvestigated  and  redetermined  by  the  supreme  court  or  by 
any  other  court  upon  application  for  a  writ  of  certiorari  or 
prohibition,  or  upon  an  application  for  both  of  those  writs. 
The  writ  of  certiorari  issues  only  in  cases  where  there  is  no 
remedy  by  appeal.  (Code  Civ.  Proc,  sec.  1068;  White  v. 
Superior  Court,  110  Cal.  54.)  And  this  rule  applies  with 
equal  force  where  the  right  of  appeal  has  been  lost  by  laches. 
(Faut  V.  Mason,  47  Cal.  7;  Bennett  v.  WaUace,  43  Cal.  25.) 
It  is  equally  clear  that  the  rule  continues  to  apply  after  the 
appeal  has  been  heard  and  determined,  as  in  this  case,  ad- 
versely to  appellants.  "The  statute  (Code  Civ.  Proc,  see. 
1067)  was  intended  to  supply  a  remedy  where  none  existed  in 
the  first  instance. ' '  {Bennett  v.  WaUace,  43  Cal.  25. )  It  was 
never  intended  that  it  should  be  substituted  for  an  appeal. 
(Faut  V.  Mason,  47  Cal.  7.) 

It  is  also  settled  that  prohibition  cannot  be  resorted  to 
where,  as  here,  there  is  a  plain,  speedy,  and  adequate  remedy 
by  appeal.     {White  v.  Superior  Court,  110  Cal.  54.)     But  ap- 
pellant contends  that  the  law  does  not  give  an  appeal  from 
the  order  of  the  police  court  directing  the  issuance  of  the 
bench-warrants.    Let  this  be  granted  for  the  sake  of  argu- 
ment, and  yet  no  theory  is  presented  to  us  upon  which  the 
order  for  the  bench-warrant  or  the  bench-warrant  itself  can 
be  held  invalid  without  a  review  of  the  judgment  and  a  de- 
termination that  the  latter  is  void.    Unless  we  can  review 
the  case  and  determine  that  the  judgment  is  invalid,  we  miist 
proceed  upon  the  theory  that  it  is  valid,  and  its  validity  being 
admitted,  the  bench-warrant  is  also  valid.    Indeed,  the  issu- 
ance of  the  bench-warrant  follows  of  necessity  upon  the  affirm- 
ance of  the  judgment  upon  an  appeal,  and  no  judicial  func- 
tion is  thereby  brought  into  exercise,  but  it  is  a  mere  minis- 
terial act.    The  writ  will  not  issue  to  restrain  an  act,  unless 
it  involves  the  exercise  of  judicial  functions.     (2  Bailey  on 
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Jurisdiction,  sec.  449;  HuU  v.  Superior  Court,  63  Cal.  179.} 
The  case  of  TerriU  v.  Superior  Court,  60  Pac.  38.  51  r>. 
is  cited  to  uphold  the  right  to  prohibition  herein.  In  that 
case  no  judgment  had  been  entered  against  the  petitioner, 
and  it  was  sought  by  prohibition  to  prevent  the  entry  of  a 
judgment, — ^it  plainly  appearing  that  the  court  had  no  power 
or  jurisdiction  to  enter  such  judgment  The  court  held  that 
the  remedy  by  appeal,  given  by  the  statute,  was  not  adequate, 
because  it  was  not  sufficiently  speedy.  In  that  case  the  hear- 
ing in  this  court  was  upon  an  original  petition.  The  case  be- 
fore us  is  different  from  the  TerriU  case  in  several  respects 
The  most  material  difference  is,  that  here  the  judgment  hhs 
already  been  entered,  has  been  reviewed  on  appeal  and  af- 
firmed by  the  court  of  last  resort.  The  writ  of  prohibition  is 
confined  to  preventive  relief,  and  is  not  intended  as  a  writ  of 
review,  nor  is  it  contemplated  by  the  law  that  it  shall  serve 
the  purpose  of  a  second  appeal  after  a  party  has  already 
availed  himself  of  the  only  appeal  given  him  under  the  stat- 
ute. 

The  judgment  here  attacked  has  become  a  fixed  judicial  de- 
termination. This  writ  will  not  issue  **to  prevent  judicial 
acts  already  done."  (Hull  v.  Superior  Court,  63  Cal.  179; 
2  Bailey  on  Jurisdiction,  sees.  480,  481.)  ''This  writ  is  not 
the  appropriate  one  to  secure  the  annulment  of  proceedings 
already  had."     {More  v.  Superior  Court,  64  CaL  345.) 

We  advise  that  the  judgment  be  afSrmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Shaw,  J.,  Angellotti,  J^  Van  Dyke»  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  2468.  In  Bank.— January  15,  1904.] 

BEN  LOMOND  WINE  COMPANY,  Respondent,  v. 
CHARLES  SLADKY,  GEORGE  R.  EATON  et  al.,  De- 
fendants; CHARLES  SLADKY,  Appellant 

UliliA.Wl'UL  DeTAINEB — ASBIQVUKST  OV  LeASS  B7  AsSIONKB — POSSESSION 

Delivsred  befobe  Notice  to  Quit. — An  aetion  for  unlawful  detain- 
er will  not  lie  against  an  assignee  of  a  lease  who  had  assigned  the 
lease  and  delivered  possession  to  another  assignee  before  the  ser- 
▼iee  upon  him  of  notice  to  quit. 

Id. — ^Bb£ach  or  Covenants — ^Bemsdt  bt  Aotion. — The  faet  that  the 
first  assignee  of  the  lease  had  been  guilty  of  a  breach  of  covenants 
of  the  lease  prior  to  the  assignment  bj  him  and  delivery  of  tbj 
possession  under  it  to  another  assignee  does  not  render  him  liable 
in  the  summary  action  of  unlawful  detainer  to  damages  therefor. 
In  such  case  the  only  remedy  for  such  breach  is  by  an  ordinary  ac- 
tion. 

Id. — Special  Verdict — Obdeb  Qbanting  New  TbiaI/— Insujticibnot  o» 
Evidence — Lack  of  Specifications — Absence  of  Ground  as  to 
Appellant. — Where  the  jury  found  a  special  verdict,  that  the  ap 
pealing  defendant  had  assigned  his  interest  in  the  lease  to  a 
co-defendant  prior  to  the  service  of  notice  to  quit,  and  that  the 
co-defendant  had  taken  possession  as  assignee  of  the  lease  prior  to 
such  service,  an  order  granting  a  new  trial  to  the  plaintiff  as  against 
the  appellant  cannot  be  sustained  for  insufficiency  of  the  evidence 
to  justify  the  special  verdict,  where  there  are  no  specifications 
thereof  in  the  statement;  and  where  there  is  no  assignment  of  any 
error  of  law  material  to  the  special  findingSy  and  no  other  ground 
for  granting  the  order  as  against  the  appellant  appears  in  the  rec- 
ord, the  order  will  be  reversed  as  to  him. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Croz  County  granting  a  new  triaL    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lester  H.  Jacobs,  and  Frohman  &  Jacobs,  for  Appeilaut 

Kierce  &  Qillogley,  for  Respondent 

Black  &  Learning,  for  George  R.  Eaton,  Co-Defendant. 

ANQBLLOTTI,  J.— This  is  an  appeal  by  defendant  Charles 
Sladky  from  an  order  of  the  superior  court  granting  the 
plaintiff's  motion  for  a  new  trial.     The  action  was  in  unlaw- 
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ful  detainer,  the  complaint  alleging  that  Sladky,  as  aadgnee 
of  a  leasehold  interest  in  plaintiff's  land,  and  defendant 
Eaton,  claiming  to  have  some  rights  under  the  lease,  were 
unlawfully  holding  over  and  continuing  in  possession  of  said 
land  after  certain  alleged  violations  of  the  covenants  and 
conditions  of  said  lease,  and  after  notice  in  writing  requiring 
them  to  quit  and  deliver  up  to  plaintiff  possesBion  of  the 
demised  premises.  Judgment  for  restitution  and  possession 
of  said  premises  was  asked,  together  with  damages  for  the  un- 
lawful detainer,  and  also  for  the  violation  of  the  covenants  of 
the  lease. 

Sladky  and  Eaton  filed  separate  answers,  Sladky  alleging 
that  prior  to  the  service  upon  him  of  notice  to  quit  he  had 
regularly  executed  to  Eaton  an  assignment  of  the  lease  and 
all  of  his  rights  thereunder,  and  had,  prior  to  the  service  of 
such  notice,  delivered  to  said  Eaton  full  possession  of  said 
premises,  and  that  he  had  not  thereafter  been  in  possession  of 
any  part  of  said  premises.  The  action  was  tried  with  a  jury, 
which  rendered  a  special  verdict.  The  following  special  is- 
sues, with  ten  others  relating  to  other  matters,  were  submitted 
to  the  jury,  viz. :  1.  Had  the  defendant,  Charles  Sladky,  as- 
signed his  interest  in  the  lease  mentioned  in  the  complaint  to 
defendant,  George  B.  Eaton,  prior  to  the  service  of  the  notice 
to  quit  on  the  defendants,  Eaton  and  Sladky  t  2.  Uad  the 
defendant,  George  R.  Eaton,  taken  possession  of  the  premises 
referred  to  in  the  lease  prior  to  the  service  on  him  of  the 
notice  to  quit?  To  each  of  these  queries  the  jury  answered 
''Yes,"  and  the  record  shows  no  evidence  in  conflict  with 
these  findings.  The  record  shows  that  the  notice  to  quit  was 
served  on  Sladky  and  Eaton  on  the  same  day.  Upon  the 
other  issues,  the  special  verdict  was  also  in  favor  of  both 
Sladky  and  Eaton.  Judgment  in  defendants'  favor  was  there- 
on entered. 

While  plaintiff's  notice  of  motion  for  a  new  trial  specified 
as  a  ground  therefor  insufficiency  of  the  evidence  to  justify 
the  verdict  in  favor  of  defendants  on  any  of  the  issues,  there 
is  not  in  the  statement  on  motion  for  a  new  trial  any  speci- 
fication of  insufficiency  of  evidence  to  justify  the  finding  of 
the  jury  upon  either  of  the  issues  above  set  forth,  or  any 
such  specification  relating  in  any  degree  whatever. to  the 
subject-matter  thereof.    In  such  statement  there  is  no  aangn* 
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ment  of  any  error  of  law,  in  any  way  material  to  the  proper 
determination  of  these  issues,  or  the  determination  of  any 
question  relating  to  the  possession  at  the  time  of  the  service 
of  the  notice  to  quit  or  thereafter. 

Some  question  is  made  as  to  whether  the  order  of  the  lower 
court  granting  a  new  trial  excludes  insuflSciency  of  the  evi- 
dence as  one  of  the  grounds,  this  question  arising  from  the 
fact  that  the  opinion  signed  by  the  judge  in  deciding  the  mo- 
tion and  filed,  which  purported  to  order  a  new  trial,  did  state 
that  he  would  not  disturb  the  verdict  on  that  ground,  while 
the  order  entered  in  the  minutes  was  general  in  terms.  This 
question  would  appear  to  be  settled  by  the  decision  of  this 
court  in  Newman  v.  Overland  etc.  Ry.  Co.,  132  Cal.  73,  where- 
in it  was  held  that  where  there  is  an  order  granting  a  new 
trial  entered  upon  the  minutes  of  the  court,  and  also  an 
opinion  filed  showing  the  reasons  for  the  granting  of  the  mo- 
tion, and  concluding  with  the  words,  "The  motion  for  a  new 
trial  is  granted,''  the  order  entered  in  the  minutes  is  the  only 
record  of  the  court's  action,  and  is  to  be  measured  by  its 
terms,  and  not  by  the  reasons  which  the  court  may  give  for  it. 

As  insufficiency  of  the  evidence  was  one  of  the  grounds  spec- 
ified in  the  notice  of  motion  for  a  new  trial,  we  would  be  com- 
pelled to  assume,  in  favor  of  the  order  appealed  from,  that 
the  motion  was  granted  upon  that  ground,  if  the  statement 
discloses  a  case  in  which  the  superior  court  would  have  been 
authorized  to  grant  the  motion  on  such  ground,  as  against  the 
defendant  Sladky.  The  superior  court  could  not,  however, 
properly  grant  the  motion  for  a  new  trial  upon  the  ground 
that  the  evidence  was  insufficient  to  justify  the  findings  of 
the  jury  hereinbefore  set  forth  as  to  the  assignment  by  Sladky 
to  Eaton,  and  the  taking  of  possession  of  the  premises  by 
Eaton  prior  to  the  service  of  the  notice  to  quit,  for  the  state- 
ment contained  no  specification  in  relation  thereto,  and,  so  far 
as  that  matter  was  concerned,  the  statement  could  not  be  con- 
sidered by  the  court.  (Hayne  on  New  Trial  and  Appeal,  sec. 
150;  Code  Civ.  Proc,  sec.  659,  subd.  3.)  The  findings  of  the 
jury  in  that  regard  stand  unchallenged,  and,  so  far  as  Sladky 
is  concerned,  we  have  a  case  where  an  assignee  of  a  leasehold 
interest,  who  has,  as  such  assignee,  been  in  possession  of  the 
demised  premises,  has  prior  to  the  service  of  any  notice  to 
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quit  assigned  his  interest  to  another,  and  delivered  possession 
to  siich  other.  In  other  words,  at  the  time  of  service  of  such 
notice  to  quit,  Sladky  was  not  "continuing  in  possession"  of 
the  demised  premises. 

It  would  seem  to  require  no  argument  to  show  that  the  som- 
mary  proceedings  provided,  as  the  title  to  the  chapter  relating 
to  them  state,  "for  obtaining  x>osse8sion  of  real  property  in 
certain  cases,"  will  not  lie  against  the  mere  assignee  of  a  lease, 
who  has  again  assigned  and  delivered  possession  to  his  as- 
signee. We  are,  of  course,  speaking  of  an  assignment  and 
delivery  of  possession  actually  and  in  good  faith  made,  for  the 
pleadings  and  unchallenged  findings  of  the  jury  and  the  ab- 
sence from  the  statement  of  specifications  relating  to  this 
matter  permit  no  other  assumption  as  to  the  character  of  the 
assignment  and  deliveiy  of  possession  in  this  case.  It  is  there- 
fore unnecessary  to  determine  what  the  situation  would  have 
been  if,  as  is  now  contended  by  respondent,  the  assignment 
and  delivery  by  Sladky  to  Eaton  had  been  fraudulent,  for 
that  question  is  not  presented  by  the  record.  It  is  also  en- 
tirely immaterial,  so  far  as  Sladky  is  concerned,  whether  or 
not  he  had  been  guilty  of  a  violation  of  covenants  of  the  lease. 
He  was  not  guilty  of  unlawful  detainer  in  retaining  x)osaes- 
sion  of  the  premises  after  breach  of  covenants,  if  there  was  a 
breach,  so  long  as  notice  requiring  the  surrender  of  possession 
of  the  premises  was  not  served  upon  him  {Schnittger  v.  Rose, 
139  Cal.  656),  and,  the  lease  not  forbidding  an  assignment, 
he  certainly  had  the  legal  right  to  assign  it  and  deliver  i>08ses- 
sion  of  the  premises  to  the  assignee,  at  any  time  before  ser- 
vice of  the  notice  to  quit  Having  so  done,  and  not  there- 
after being  either  a  tenant  or  in  possession  of  any  part  of  the 
premises,  he  could  not  be  guilty  of  an  unlawful  detainer,  for 
one  can  be  guilty  of  unlawful  detainer  only  **when  he  con- 
tinues in  possession,  in  person  or  by  subtenant,"  of  the  prop- 
erty, or  some  part  thereof,  after  service  upon  him  of  the 
notice  to  surrender  possession.  Such  is  the  express  provision 
of  our  statute.  Not  being  guilty  of  an  unlawful  detainer,  he 
could  not  be  liable  for  damages  in  the  summary  proceeding 
provided  by  statute  therefor,  for  the  only  damages  recover- 
able in  such  a  proceeding  are  the  damages  caused  by  the  un- 
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lawful  detainer.  (Code  Civ.  Proc.,  sec.  1174.)  For  such 
damages  as  may  have  been  suffered  by  plaintiff  by  reason 
of  any  breach  of  the  covenants  of  the  lease  by  Sladky  while 
he  was  a  tenant  under  the  lease  and  lawfully  in  possession 
of  the  premises  thereunder,  plaintiff  must  resort  to  the  or- 
dinary action,  and  cannot  take  advantage  of  the  summary 
proceeding  designed  solely  to  enable  him  to  speedily  recover 
possession  of  the  demised  premises  and  put  an  end  to  the 
lease. 

It  is  well  settled  that  this  proceeding  can  be  resorted  to 
only  in  the  cases  and  by  and  against  the  parties  mentioned 
in  the  statute.     {Mart el  v.  Meehan,  63  Cal.  47.) 

The  statute  is  so  plain  and  unambiguous  that  it  is  unneces- 
sary to  cite  authorities  in  support  of  the  proposition  that  an 
assignee  who  has  assigned  the  lease  and  delivered  possession 
of  the  demised  property  to  his  assignee  prior  to  the  service 
of  the  notice  to  quit  does  not  come  within  its  terms.  As  was 
said  in  the  early  case  of  Reed  v.  Grant y  4  Cal.  176,  **In  such 
UQ.  action  the  *  holding  over'  is,  in  fact,  the  foundation  of  the 
action,  and  must  necessarily  be  proved,  like  any  other  sub- 
stantive fact.  If  this  proof  can  be  dispensed  with,  then  any 
one  may  be  called  on  to  answer  in  like  manner,  for  the  wrong- 
ful holding  over  of  premises,  which  he  may  at  one  time  have 
been  in  possession  of.*'  (See,  also,  Steinbach  v.  Krone,  36 
Cal.  309,  310.) 

Under  these  circumstances  it  is  immaterial  whether  or  not 
the  evidence  was  conflicting  in  regard  to  other  matters.  The 
uncontradicted  evidence  and  the  unattacked  findings  as  to 
the  assignment  and  delivery  of  possession  of  Sladky  prior  to 
the  service  of  notice  to  quit  conclude  the  case  in  his  favor,  so 
far  as  the  question  of  sufficiency  of  evidence  is  concerned, 
and  the  trial  court  could  not  grant  a  new  trial  as  to  him  on 
the  ground  of  insufficiency  of  the  evidence. 

No  other  legal  ground  for  the  granting  of  a  new  trial  as 
to  Sladky  appears  in  the  record. 

It  is  ordered  that  the  order  granting  plaintiff's  motion  for 
a  new  trial  be  and  the  same  is,  so  far  as  it  affects  the  defend- 
ant Sladky,  hereby  reversed. 

Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  Van  Dyke,  J.,  and 
Beatty,  G.  J.,  concurred. 
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[S.  F.  No.  3508.    Department  One.->Jaiinar7  15,  1904.] 

In  the  Matter  of  the  Estate  of  SAMUEL  VANCE,  Deceased. 
BERTHA  A.  SMITH,  Administratrix,  etc.,  of  Eliza  A. 
Vance,  Deceased,  Appellant,  v.  CLARA  M.  VANCE, 
Administratrix,  etc.,  of  Samuel  Vance,  Deceased,  Re- 
spondent. 

Estates  of  Dbgxaskd  Persons — Final  Aooount — Oontest— Bubdkn 
or  Pboop* — ^Upon  a  contest  of  the  final  aeeoont  of  an  administra- 
trix, where  the  exceptions  taken  to  the  account  are  affirmatiTe,  the 
burden  of  proof  is  upon  the  contestant;  and  the  administratrix  in 
opening  her  ease  upon  the  account  was  not  required  to  anticipate 
the  evidence  in  support  of  the  exceptions,  nor  to  show  that  the 
affirmative  allegations  therein  contained  were  not  true;  and  the 
court  properly  refused  to  disaUow  the  account  for  want  of  proitf 
of  the  falsity  of  such  aUegations. 

Id. — Fbaudulint  T&ansteb  B7  Dboxdsnt  to  Adionistsatbix  Pkbson- 
▲LLT — Attack  bt  Creditob  op  Estatb — ^Plbadxno. — Without  de> 
ciding  whether  the  right  of  an  administratrix  who  received  a  gift 
from  the  decedent  as  his  daughter  can  be  assaUed  by  one  who  daimf 
to  be  a  defrauded  creditor  of  the  estate  of  the  decedent,  upon  the 
settlement  of  the  final  account  of  the  administratrix,  or  whether  it 
is  the  subject  of  an  independent  suit,  it  cannot  be  set  aside  as  a 
fraudulent  transfer  in  any  case,  without  an  appropriate  pleading, 
in  which  the  fraudulent  intent  is  alleged  as  matter  of  fact,  as  beiitf 
material  to  the  right  claimed  to  set  it  aside. 

Id. — Construction  or  Pboyiso— Yoluntabt  Gitt  bt  Insolvxnt — Buis 
OF  Evidkncx. — The  proviso  to  section  3442  of  the  OMl  Code,  to  the 
effect  that  any  transfer  made  voluntarily,  without  a  valuable  ooa- 
sideration,  while  insolvent,  is  fraudulent  and  void  as  to  existing 
creditors,  is  a  rule  of  evidence,  and  not  of  pleading,  and  does  not 
affect  the  rule  that  the  fraudulent  intent  is  a  fact  which  must  be 
alleged. 

Id. — ^Yauditt  or  TsANsrsit— Lbgal  Titul — The  transfer  was  valid 
between  the  parties,  and  if  in  fraud  of  creditors  eould  not  be  con- 
sidered as  void  in  law  in  the  absolute  sense.  It  was  effectual  to 
transfer  the  legal  title  until  there  was  some  appropriate  action 
by  some  eourt  having  jurisdiction  declaring  it  fraudulent  and  void. 
It  was  not  legally  the  property  of  the  decedent  at  the  time  of  bis 
death. 

Id. — Trust  for  Oontistino  Estatb — Enforosicbnt. — ^The  question 
whether  the  decedent  at  the  time  of  the  transfer  to  his  daughter 
was  holding  the  property  in  question  in  trust  for  the  estate  repre- 
sented by  the  eontestant,  and  whether  the  daughter  is  ehargeahit 
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with  the  same  trust,  eannot  be  detennined  upon  a  contest  of  the  final 
aeeount  of  the  daughter  as  administratrix  of  the  estate  of  her  de- 
ceased father,  but  can  onlj  be  determined  in  a  personal  action 
against  the  daughter  to  enforce  the  trust. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  settling  the  final  account  of  an  administratrix.  H. 
Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  B.  Graham,  for  Appellant 

L.  L.  Cory,  and  E.  E.  Shepard,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  the  order  settling  the 
final  account  of  Clara  M.  Vance,  administratrix  of  the  estate 
of  Samuel  L.  Vance,  deceased. 

The  final  account  of  the  estate  of  Samuel  L.  Vance,  de- 
ceased, as  filed  in  the  court  below,  showed  that  the  adminis- 
tratrix had  received  no  assets  belonging  to  the  estate,  and 
had  expended  something  over  one  thousand  dollars  on  ac- 
count of  the  estate.  At  the  time  of  the  hearing,  Bertha  A. 
Smith,  as  administratrix  of  the  estate  of  Eliza  M.  Vance, 
deceased,  filed  exceptions  to  the  final  account,  claiming  that 
the  estate  of  Eliza  M.  Vance  was  interested  as  a  creditor  in 
the  estate  of  Samuel  L.  Vance,  and  that  the  administratrix 
of  the  latter  estate  had  received  money  to  the  amount  of 
$1,290.50  belonging  to  the  estate  of  Samuel  L.  Vance,  with 
which  she  had  not  charged  herself  in  said  account.  The  ex- 
ceptions contained  no  statement  of  facts  going  to  show  that 
the  money  did  actually  belong  to  the  estate  of  S.  L.  Vance,  de- 
ceased. They  are  based  on  the  bare  allegations  that  the  money 
had  been  in  the  possession  of  Clara  M.  Vance  as  administra- 
trix ever  since  her  appointment  as  administratrix,  that  it  was 
still  in  her  possession  and  control,  and  the  conclusion  that  the 
said  property  was  a  part  of  the  estate  of  Samuel  L.  Vance, 
deceased.  Upon  the  hearing  of  the  account  and  exceptions, 
the  respondent  introduced  evidence  to  prove  the  disburse- 
ments as  shown  in  the  account,  and  the  value  of  the  services 
of  the  attorneys  for  which  compensation  was  asked,  and 
rested.  Thereupon  the  appellant.  Bertha  A.  Smith,  moved 
GXLL  CU.— 10 
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[8.  F.  No.  3508.    Department  One.— Jannaiy  15,  1904.] 

In  the  Matter  of  the  Estate  of  SAMUEL  VANCE,  Deceased 
BERTHA  A.  SMITH,  Administratrix,  etc.,  of  Eliza  A. 
Vance,  Deceased,  Appellant,  v.  CLARA  M.  VANCE, 
Administratrix,  etc.,  of  Samuel  Vance,  Deceaaed,  Re^ 
si>ondent. 

Estates  of  Dsgbasxd  Pbsons — Final  Aooount— Contest— Bdsdkk 
OF  Peoof* — ^Upon  a  eontest  of  the  final  aeeooat  of  an  adminlstia* 
triz,  where  the  ezeeptione  taken  to  the  aeeoant  are  affirmatiTe,  the 
burden  of  proof  is  upon  the  contestant;  and  the  administratrix  in 
opening  her  ease  upon  the  aeeount  was  not  required  to  anticipate 
the  evidence  in  support  of  the  exeeptions,  nor  to  show  that  the 
affirmative  allegations  therein  contained  were  not  true;  and  the 
court  properly  refused  to  disallow  the  aeeount  for  want  of  proof 
of  the  falsity  of  sueh  allegations. 

Id. — FiuuDULENT  Transfer  bt  Decedent  to  Ad>cinistiatbix  Psbson- 
ALLY— Attack  by  Creditor  of  Estate — ^Pleading. — ^Without  de- 
ciding whether  the  right  of  an  adminietratriz  who  received  a  gift 
from  the  decedent  as  his  daughter  can  be  assailed  by  one  who  claims 
to  be  a  defrauded  creditor  of  the  estate  of  the  decedent,  upon  the 
settlement  of  the  final  account  of  the  administratrix,  or  whether  it 
is  the  subject  of  an  independent  suit,  it  eannot  be  set  aside  as  a 
fraudulent  transfer  in  any  ease,  without  an  appropriate  pleadini^t 
in  which  the  fraudulent  intent  is  alleged  as  matter  of  fact,  as  beuif 
material  to  the  right  claimed  to  set  it  aside. 

Id. — Construction  of  Proviso— Voluntary  Gift  by  Insolvent — Bvim 
OF  Evidence. — The  proviso  to  section  3442  of  the  CMl  Code,  to  the 
effect  that  any  transfer  made  voluntarily,  without  a  valuable  eon- 
sideration,  while  insolvent,  is  fraudulent  and  void  as  to  *yii^i»»g 
creditors,  is  a  rule  of  evidence,  and  not  of  pleading,  and  does  not 
affect  the  rule  that  the  fraudulent  Intent  is  a  fact  which  moat  be 
alleged. 

Id. — ^Validity  of  Transfer— Legal  Title. — ^The  transfer  was  vm£d 
between  the  parties,  and  if  in  fraud  of  ereditors  eould  not  be  eoa- 
sidered  ss  void  in  law  in  the  absolute  sense.  It  was  efifeetnal  to 
transfer  the  legal  title  until  there  was  some  appropriate  si«tioa 
by  some  court  having  jurisdiction  declaring  it  fraudulent  and  Toid. 
It  was  not  legally  the  property  of  the  decedent  at  the  time  of  his 
death. 

Id. — Trust  for  Contesting  Estate — Enforcement. — ^The  questioB 
whether  the  decedent  at  the  time  of  the  transfer  to  his  danehter 
was  holding  the  property  in  question  in  trust  for  the  estate  refoe- 
sented  by  the  contestant,  and  whether  the  daughter  is  ohargeabis 
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with  the  same  tniet,  caimot  be  determined  upon  a  contest  of  the  final 
account  of  the  daughter  as  administratrix  of  the  estate  of  her  de- 
ceased father,  but  can  only  be  determined  in  a  personal  action 
against  the  daughter  to  enforce  the  trust. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  settling  the  final  account  of  an  administratrix.  H. 
Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  B.  Graham,  for  Appellant 

L.  L.  C017,  and  E.  E.  Shepard,  for  Respondent 

SHAW,  J. — This  is  an  appeal  from  the  order  settling  the 
final  account  of  Clara  M.  Vance,  administratrix  of  the  estate 
of  Samuel  L.  Vance,  deceased. 

The  final  account  of  the  estate  of  Samuel  L.  Vance,  de- 
ceased, as  filed  in  the  court  below,  showed  that  the  adminis- 
tratrix had  received  no  assets  belonging  to  the  estate,  and 
had  expended  something  over  one  thousand  dollars  on  ac- 
count of  the  estate.  At  the  time  of  the  hearing,  Bertha  A. 
Smith,  as  administratrix  of  the  estate  of  Eliza  M.  Vance, 
deceased,  filed  exceptions  to  the  final  account,  claiming  that 
the  estate  of  Eliza  M.  Vance  was  interested  as  a  creditor  in 
the  estate  of  Samuel  L.  Vance,  and  that  the  administratrix 
of  the  latter  estate  had  received  money  to  the  amount  of 
$1,290.50  belonging  to  the  estate  of  Samuel  L.  Vance,  with 
which  she  had  not  charged  herself  in  said  account.  The  ex- 
ceptions contained  no  statement  of  facts  going  to  show  that 
the  money  did  actually  belong  to  the  estate  of  S.  L.  Vance,  de- 
ceased. They  are  based  on  the  bare  allegations  that  the  money 
had  been  in  the  possession  of  Clara  M.  Vance  as  administra- 
trix ever  since  her  appointment  as  administratrix,  that  it  was 
still  in  her  possession  and  control,  and  the  conclusion  that  the 
said  property  was  a  part  of  the  estate  of  Samuel  L.  Vance, 
deceased.  Upon  the  hearing  of  the  account  and  exceptions, 
the  respondent  introduced  evidence  to  prove  the  disburse- 
ments as  shown  in  the  account,  and  the  value  of  the  services 
of  the  attorneys  for  which  compensation  was  asked,  and 
rested.    Thereupon  the  appellant.  Bertha  A.  Smith,  moved 
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the  court  to  disallow  the  account,  on  the  ground  that  there 
had  been  no  proof  of  the  falsity  of  the  facts  stated  in  the 
exceptions.  The  court  overruled  this  motion.  The  hearing 
proceeded,  evidence  was  given  in  behalf  of  the  contestant, 
subject  to  exception  and  a  motion  to  strike  out,  and  after 
the  evidence  of  the  contestant  was  all  given,  the  motion  to 
strike  out  was  granted,  and  thereupon  an  order  was  made 
settling  the  final  account  as  presented,  and  disallowing  the 
exceptions. 

1.  The  court  did  not  err  in  refusing  to  disallow  the  ac- 
count upon  the  motion  of  the  contestant  at  the  close  of  the 
testimony  introduced  by  the  respondent.  The  allegations  of 
the  exceptions  are  afSrmative,  and,  so  far  as  they  related  to 
matters  of  fact  or  to  the  real  objections  of  the  contestant,  con- 
stituted new  and  afSrmative  matter  in  opposition  to  the  ac- 
count, and  it  was  therefore  incumbent  upon  the  contestant 
to  introduce  evidence  in  support  of  these  allegations,  and  the 
respondent  was  not  required  at  the  opening  of  her  case  to 
anticipate  the  evidence  in  support  of  the  exceptions,  and 
show  that  the  allegations  in  the  exceptions  were  not  true. 

2.  The  claim  of  the  contestant  upon  the  merits  as  disclosed 
by  the  evidence  offered  was  to  the  effect  that,  a  few  weeks 
prior  to  the  death  of  Samuel  L.  Vance,  he  had  made  a  gift 
of  all  his  property  to  the  present  administratrix  of  his  estate, 
Clara  M.  Vance,  who  was  his  daughter;  that  at  that  time 
he  was  indebted  to  the  estate  of  Eliza  M.  Vance,  now  repre- 
sented by  the  contestant,  and  that  the  gift  to  his  daughter 
was  made  with  intent  to  defraud  creditors;  that,  for  that  rea- 
son, the  transfer  was  fraudulent  and  void  as  against  the 
estate  of  Eliza  M.  Vance;  and  that,  consequently,  the  admin- 
istratrix of  the  estate  of  Samuel  L.  Vance  was  properly 
chargeable  in  her  account  with  the  property  thus  received  by 
her  from  the  deceased,  Samuel  L.  Vance,  in  his  lifetime.  The 
respondent  in  opposition  to  this  claim  insists  that  no  such 
issue  can  be  tried  upon  the  settlement  of  an  account;  that 
where  the  administratrix  claims  title  in  herself  to  the  prop- 
erty in  dispute,  such  claim  cannot  be  settled  by  proceedings 
in  probate  upon  the  settlement  of  an  account,  but  must  be 
made  the  subject  of  an  independent  suit,  either  at  law  or  in 
equity,  upon  issues  properly  framed  for  the  purpose  of  de- 
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termining  the  title,  citmg  in  favor  of  the  proposition  Ex  parte 
Casey,  71  Cal.  269 ;  Estate  of  Haas,  97  Cal.  232 ;  Stuparich 
Mfg,  Co.  V.  Superior  Court,  123  Cal.  290;  Heydenfeldt  v. 
Jacobs,  107  Cal.  378;  Haverstick  v.  Trudel,  51  Cal.  431; 
Smith  V.  Westerfield,  88  Cal.  378;  Curtis  v.  Schell,  129  Cal. 
208  ;i  Ex  parte  Hollis,  59  Cal.  406.  These  eases  generally 
involve  the  question  whether  upon  the  hearing  of  a  proceed- 
ing in  probate  the  rights  of  a  third  person  not  a  party  to  the 
proceeding  can  be  adjudicated.  We  do  not  find  it  necessary 
in  the  decision  of  this  case  to  determine  whether  or  not  in  a 
case  where,  as  here,  the  third  person  who  claims  the  interest 
in  the  property  is  in  court  in  her  capacity  as  administratrix 
of  the  estate  of  the  deceased,  to  whom  it  is  alleged  the  prop- 
erty belongs,  such  personal  right  of  the  administratrix  can  be 
determined  upon  the  settlement  of  an  account.  Even  if  it  be 
conceded  that  the  superior  court  sitting  in  probate  might  be 
held  to  have  such  jurisdiction,  yet  it  must  be  admitted,  on 
the  other  hand,  that  no  such  inquiry  can  or  should  be  entered 
upon  either  by  the  probate  court  or  any  other  court,  unless 
the  necessary  allegations  of  fact  upon  which  the  legal  title 
to  the  property  depends  is  made  in  some  pleading  filed  in  the 
action  or  proceeding.  The  contestant  here,  if  she  had  brought 
an  independent  action  to  have  the  transfer  from  the  father 
to  the  daughter  set  aside  as  fraudulent  and  void,  must  have 
alleged  the  facts  of  the  transaction,  and  also  the  facts  show- 
ing that  the  transfer  was  fraudulent,  and  particularly  that 
it  was  made  with  the  intent  to  defraud  creditors.  By  the  pro- 
visions of  section  3442  of  the  Civil  Code  the  question  of 
fraudulent  intent  is  one  of  fact,  and  not  of  law,  and  there- 
fore it  must  be  made  the  subject  of  an  allegation  in  any 
pleading  in  which  the  question  of  intent  is  material  to  the 
right  claimed.  The  proviso  to  that  section  to  the  effect  that 
any  transfer  made  voluntarily,  without  a  valuable  considera- 
tion, by  the  party  while  insolvent,  is  fraudulent  and  void  as 
tc  existing  creditors,  is  a  rule  of  evidence,  and  not  a  plead- 
ing, and  does  not  affect  the  rule  that  the  intent  is  a  fact  which 
must  be  alleged.  Therefore,  it  follows  that  there  is  no  state- 
ment of  facts  contained  in  the  exceptions  sufficient  to  show 
that  the  transfer  by  Samuel  L.  Vance  to  his  daughter  was 
fraudulent  and  void  as  against  creditors.    The  transfer  was 
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valid  as  between  the  parties,  and  it  could  not  be  considered  as 
void  in  law  in  the  absolute  sense.  It  was  effectual  to  transfer 
the  legal  title  until  there  was  some  appropriate  action  by 
some  court  having  jurisdiction  declaring  it  fraudulent  and 
void.  It  was  not  legally  at  the  time  of  his  death  the  property 
of  Samuel  L.  Vance;  therefore,  the  evidence  offered  by  the 
contestant  did  not  support  the  bare  allegation  (or  rather  the 
recital,  for  there  is  no  direct  allegation)  that  the  property 
belonged  to  the  estate  of  Samuel  L.  VancCy  deceased. 

3.  There  are  some  allegations  in  the  exceptions  and  some 
evidence  from  which  it  might  be  inferred  that  Samuel  Lu 
Vance,  at  the  time  he  made  the  transfer  to  his  daughter,  was 
holding  in  trust  as  executor  of  the  estate  of  ElijEa  M.  Vance, 
deceased,  the  sum  of  money  in  controversy  here,  and  that  the 
respondent  here  took  the  transfer  under  such  circumstances 
that  she  would  hold  the  property  subject  to  the  same  trust 
Whether  this  be  true  or  not  is  a  question  which  cannot  be 
considered  in  this  case.  If  she  did  so  hold  the  proi>erty  in 
trust,  that  question  could  only  be  determined  in  a  personal 
action  against  her  to  enforce  the  trust 

The  order  appealed  from  is  affumed. 

Angellotti,  J.,  and  Van  Dyke,  J^  concurred. 
Hearing  in  Bank  denied* 


fGrlm.  No.  Me.    Depsrtment  One.— ^amiaiy  IS,  1904.] 

THE  PEOPLE,  Bespondent,  v.   BERNARD   WABD,   Ap- 

pellant 

CuMiNAL  Law— Felony — Judomsnt — ^Amxnbmxnt  Nukg  pbo  Toko — 
PowxB  or  OouKT. — ^The  inherent  right  and  power  of  a  eonit  to  eaive 
its  record  to  be  amended,  in  aeeordance  with  the  facts,  where  the 
record  made  by  the  clerk  is  incorrect,  exists  in  criminal  as  well  as 
eivU  cases;  and  where  a  defective  minnte  entry  of  a  judgment  for 
imprisonment  in  the  state  prison,  rendered  upon  eonviction  of  fel- 
ony embezzlement,  afforded  sufficient  efidence  to  jnstify  an  order 
wune  pro  tunc  correcting  the  defects  therein,  each  order  wfll  be  af« 
firmed  npon  appeal  therefrom. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  amending  the  judgment  F. 
H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  D.  Collins,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  E.  B.  Power,  Deputy 
Attorney-General,  for  Respondent 

ANGELLOTTI,  J.— The  defendant  was  convicted  of  em- 
bezzlement  in  the  superior  court  of  the  city  and  county  of 
San  Francisco  on  November  14,  1899,  and  judgment  was 
rendered  by  the  court,  Hon.  F.  H.  Dunne,  judge  presiding, 
on  December  2,  1899.  Defendant  appealed  to  this  court 
from  the  judgment,  the  record  on  such  appeal  showing  a 
judgment  regular  on  its  face,  and  on  October  11,  1901,  the 
judgment  was  aflBrmed.     (134  Cal.  301.) 

It  was  subsequently  discovered  that  the  only  minute  entry 
of  a  judgment  in  the  superior  court  was  the  following,  viz. : — 

'*  Saturday,  December  2,  1899. 
"The  People  of  the  State  of  California  v.  Bernard  Ward.— 
No,  12847. 

**The  district  attorney  with  the  defendant  and  his  counsel 
F.  McGowan,  Esq.,  came  into  court,  by  the  court  of  the  in- 
formation duly  presented  on  the  11th  day  of  April,  1899,  by 
the  district  attorney  of  the  city  and  county  of  San  Francisco 
charging  said  defendant  with  the  crime  of  felony  to-wit: 
embezzlement  of  his  arraign  and  plea  of  'Nt  Gly'  as  charged 
on  said  Information';  on  the  29th  day  of  April,  1899,  of  his 
trial  and  the  verdict  of  the  jury  on  the  14th  day  of  Novem- 
ber, 1899,  Guilty  as  charged.  The  defendant  show  why  judg- 
ment should  not  be  against  him  through  his  counsel  moved 
the  court  for  a  new  trial  upon  all  the  statutory  grounds  on 
the  18th  day  of  November,  1899,  which  motion  was  taken 
under  advisement  by  the  court,  and  now  this  day  by  the 
court  ordered  denied.  And  no  sufficient  cause  being  shown 
or  to  the  court  hereupon  the  court  renders  its. 

**That  Bernard  Ward  having  been  duly  convicted  in  his 
court  of  the  crime  of  felony,  to-wit :  embezzlement,  It  is  there- 
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fore  ordered,  that  the  said  Bernard  Ward  be  pnnished  by 
imprison  in  the  state  at  FoLsom  for  the  term  of  seven  (7^ 
years. 

''The  defendant  was  then  of  the  said  city  and  county  to  be 
by  him  delivered  into  the  custody  of  the  proper  ofiSceis  of 
said  state  prison  at  Folsom,  California.*' 

The  district  attorney  thereupon  moved,  on  notice,  for  an 
order  correcting  said  minute  entry  so  as  to  make  it  conform 
to  and  be  a  correct  record  of  the  judgment,  stating  in  his 
notice  that  the  motion  would  be  based  on  the  minutes  and 
records  of  the  court,  and  the  knowledge  of  Hon.  Frank  H. 
Dunne,  the  judge  who  rendered  said  judgment 

This  motion  came  on  for  hearing  before  the  court  on  Ko- 
vember  19,  1901,  Judge  Dunne  presiding. 

The  district  attorney  introduced  in  evidence  the  notice  of 
motion,  and  the  minute  entry  hereinbefore  quoted  was  re- 
ceived in  evidence  by  consent 

The  court  then  stated  that  the  minute  entry  was  not  a  true 
record  of  the  judgment,  and  that  judgment  had  been  ren- 
dered by  said  court  on  December  2,  1899,  and  that  the  jud£^- 
ment  so  rendered  was  correctly  set  forth  in  a  proposed  order, 
which  was  then  shown  to  defendant  Defendant  was  then 
asked  if  he  had  any  evidence  to  offer  to  show  that  the  judg- 
ment alleged  to  have  been  rendered  was  not  in  fact  rendered, 
and  he  offered  no  evidence. 

The  court  then  made  an  order  reciting  the  rendition  of 
judgment  on  December  2,  1899,  the  adjudging  part  of  which 
judgment  was  as  follows:  *'It  was  therefore  ordered,  ad- 
judged, and  decreed  that  the  said  Bernard  Ward  be  punished 
by  imprisonment  in  the  state  prison  of  the  state  of  California 
at  Folsom  for  the  term  of  seven  years,"  and  reciting  the  fail- 
ure of  the  cleric  to  enter  said  judgment,  except  as  hereinbefore 
set  forth,  and  declaring  the  judgment  rendered  to  be  the  true 
judgment,  and  directing  the  entry  thereof  nunc  pro  tunc  as 
of  December  2,  1899. 

The  defendant  appeals  from  this  order. 

The  inherent  right  and  power  of  a  court  to  cause  its  acts 
and  proceedings  to  be  correctly  set  forth  in  its  records,  and, 
where  the  record  made  by  its  clerk  does  not  correctly  show 
the  order  or  direction  in  fact  made  by  the  court,  to  cause  th^ 
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record  to  be  corrected  in  accordance  with  the  facts,  is  not 
denied  by  the  appellant.  This  matter  is  elaborately  dis- 
cussed, and  the  California  authorities  cited  in  the  opinion  of 
this  court  in  Kaufman  v.  Shain,  111  Cal.  16.^ 

There  can  be  no  doubt  that  the  power  exista  in  criminal 
cases  as  well  as  in  civil  cases,  as  is  clearly  recognized  by  the 
decisions  rendered  in  the  matter  of  settling  this  defendant's 
bill  of  exceptions  on  appeal  from  the  order  here  assailed. 
(See  Ward  v.  Dunne,  136  Cal.  19,  and  People  v.  Ward,  138 
Cal.  684.) 

It  is  also  now  well  settled  that  the  power  of  the  court  to 
make  such  corrections  is  not  lost  by  mere  lapse  of  time,  and 
in  this  respect  the  rule  as  to  the  eflPect  of  the  adjournment  of 
the  term  has  become  obsolete.  {Kaufman  v.  Shain,  111  Cal. 
23,^  and  cases  there  cited;  Freeman  on  Judgments,  sec.  71; 
Black  on  Judgments,  sees.  155,  157,  158,  162.) 

Mr.  Black  says:  **The  power  of  courts  to  amend  judgments 
after  the  close  of  the  term  extends  to  all  omissions  to  enter  the 
judgments  pronounced  by  the  court;  and  to  clerical  errors  in 
the  form  of  the  entry,  whether  by  introducing  a  fact  which 
ought  to  appear  on  the  record  or  by  striking  out  a  statement 
of  a  fact  improperly  produced,  and  when  the  record  affords 
sufficient  evidence."     (Black  on  Judgments,  sec.  158.) 

It  is  contended  that  there  was  not  upon  the  hearing  of  the 
motion  in  the  trial  court  any  showing  that  the  judgment  as 
entered  originally  in  the  minutes  was  not  the  judgment  ren- 
dered, and  that  there  was  no  showing  other  than  the  minutes 
containing  the  defective  entry  as  to  what  judgment  actually 
was  rendered. 

There  may  be  some  question  as  to  the  character  of  evidence 
competent  to  show  an  error  in  the  recorded  judgment  and  as 
to  the  right  to  resort  to  the  recollection  of  the  judge  who  ren- 
dered the  judgment  after  such  a  lapse  of  time.  It  was  said, 
however,  in  Kaufman  v.  Shain,  111  Cal.  16,^  that  the  question 
as  to  whether  the  clerk  has  correctly  recorded  an  order  is  to  be 
determined  by  the  court  in  which  the  motion  is  made,  and  that 
the  evidence  offered  in  support  of  the  motion  '^must  be  satis- 
factory to  the  judge  of  that  court."  It  was  further  intimated 
that  in  some  cases  the  judge's  own  memory  might  be  sufficient. 
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In  that  ease  the  affidavit  of  the  shorthand  reporter  was  eon- 
sideredy  together  with  the  calendar  and  note-book  kept  by  the 
judge.  (See,  also,  Morrison  ▼.  McCue,  45  CaL  118,  119.) 
These  questions  are,  however,  immaterial  on  this  appeal,  for  it 
is  universally  established  that  if  the  record  itself  furnishes  the 
means  of  correction  the  court  may  order  the  amendment  with- 
out further  proof.  This  is  admitted  by  counsel  for  appellant. 
We  are  satisfied  that  the  defective  minute  entry  itself  affords 
sufficient  evidence  to  justify  the  court  in  making  the  order  in 
question.  It  has  never  been  held,  as  contended  by  appellant, 
that  to  justify  such  a  correction  there  must  be  proof  outside 
of  and  extrinsic  to  the  contents  of  the  entry  sought  to  be  cor- 
rected. In  many  cases  it  is  doubtless  true  that  the  alleged 
defect  is  of  such  a  nature  that  the  contents  of  the  entry  do  not 
afford  satisfactory  evidence  of  the  mistake  and  of  the  order 
made  or  judgment  rendered.  In  such  cases,  proof  outside  of 
and  extrinsic  to  such  entry  is,  of  course,  necessary,  if  the  recol- 
lection of  the  judge  cannot  be  invoked.  The  record  entry 
may,  on  the  other  band,  be  such  as  to  afford  to  any  reasonable 
mind  satisfactory  evidence  not  only  of  the  mistake  but  also  of 
what  the  order  or  judgment  in  reality  was.  If  it  does  afford 
such  satisfactory  evidence,  it  is  sufficient  to  justify  the  order 
of  correction. 

The  minute  entry  in  this  ease  showed  upon  its  face  that  it 
had  been  made  with  extreme  and  inexcusable  carelessness, 
and  that  it  was  incomplete.  The  abbreviations  and  omissions 
were  of  such  a  nature  as  to  practically  demonstrate  this. 
While  there  were  many  apparent  omissions  in  the  minute  en- 
try, the  only  one  as  to  which  it  could  be  contended  that  there 
was  any  substantial  uncertainty  was  that  relating  to  the  plaee 
of  imprisonment. 

Mr.  Freeman  says:  ''There  are  many  eases  in  which  it  so 
dearly  appears  that  the  judgment  as  entered  is  not  the  sai- 
tence  which  the  law  ought  to  have  pronounced  upon  the  facts 
as  established  by  the  record,  that  the  court  acts  upon  the  pre- 
sumption that  the  error  is  a  clerical  misprision  rather  than  a 
judicial  blunder,  and  sets  the  judgment,  or  rather  the  judg- 
ment entry,  right  by  an  amendment  nunc  pro  #t»nc.'*  (Free- 
man on  Judgments,  sec  70.)  This  rule  is  applicable  in  this 
case.    The  record  here  showed  that  the  defendant  had  been 
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oonyicted  of  felony  embezzlement,  an  offense  punishable  only 
by  imprisonment  in  a  state  prison.  No  judgment  other  than 
one  of  imprisonment  in  a  state  prison  oould  lawfully  be  pro- 
nounced. A  judgment  that  he  be  simply  imprisoned  in  the 
state,  even  though  Folsom  be  designated  as  the  particular  lo- 
cality of  the  state  in  which  the  imprisonment  should  be  had, 
would  be  absurd.  When  we  take  into  consideration  the  fact 
that  one  of  our  two  state  prisons  is  located  at  Folsom,  and 
that  the  minute  entry  showed  that  there  was  to  be  a  delivery 
*'into  the  custody  of  the  proper  officers  of  said  state  prison 
at  Folsom,  California,''  it  satisfactorily  appears  that  the  omis- 
sion was  due  to  the  neglect  of  the  clerk,  and  that  the  place  of 
imprisonment  designated  by  the  court  in  rendering  judgment 
was  the  state  prison  at  Folsom. 

The  record  was  definite  and  certain  to  the  effect  that  a  judg- 
ment upon  a  conviction  of  felony  embezzlement  was  rendered 
against  the  defendant,  and  that  the  term  of  imprisonment 
imposed  was  seven  years.  It  afforded  sufficient  evidence  to 
sustain  the  finding  of  the  trial  court  that  the  place  of  impris- 
onment designated  by  the  court  was  the  state  prison  at  Fol- 
som, and  that  the  judgment  rendered  was  in  all  respects  as 
stated  in  the  order  of  amendment.  To  hold  otherwise  would 
be  to  surrender  substance  to  form,  common  sense  to  the  most 
extreme  technicality. 

The  order  is  affirmed. 

Shaw,  J.y  and  Van  Dyke,  J.,  concurred. 


[Crim.  No.  1018.    In  BanL-^anuary   16,  1904.] 

THE  PEOPLE,  Respondent,  v.  JOSEPH  TESHARA,  Ap- 
pellant. 

Gbiional  IiAW^EYn>XNC»— Oboss-Exaiomation  or  DxraNDANT.— A  de- 
fendant in  a  eriminal  ease  who  has  by  his  testimony  in  ehief  eon- 
tradieted  the  eridenee  for  the  proeeeution  may  be  eross-ezamined 
with  referenee  to  aU  faets  or  denials  neeessarily  implied  from  his 
testimonj  in  ehief,  as  weU  as  with  respect  to  the  fbcts  expressly 
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stated  by  him  in  saeh  testimony;  and  the  eroee-eiaminatioii  is  not 
limited  by  the  emet  period  of  time  fixed  by  the  testimony  in  chief, 
bat  may  extend  to  the  whole  transaction  of  which  he  gives  a  part, 
and  which  occurred  in  immediate  eonneetion  with  the  part  which  he 
relates,  shortly  before  or  after,  and  in  which  he  must  have  beca 
conoemedy  and  of  which  he  may  be  reasonably  supposed  to  have  had 
knowledge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County  and  from  an  order  denying  a  new  triaL  W.  M. 
Conley,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carl  E.  Lindsay,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post  Assistant 
Attorney-General,  for  Respondent 

SHAW,  J. — The  defendant  appeals  from  a  judgment  of 
conviction  of  murder  in  the  second  degree,  and  from  an  order 
denying  his  motion  for  a  new  trial.  The  error  assigned  is, 
that  upon  the  trial  the  court  allowed  the  prosecution  in  the 
cross-examination  of  the  defendant  to  ask  questions  not  re- 
lating to  matter  testified  to  by  him  upon  the  examination  in 
chief. 

There  was  no  evidence  for  the  prosecution  showing  the  cir- 
cumstances of  the  homicide  other  than  that  contained  in  the 
dying  declaration  of  the  deceased,  Garrett  D.  Loucks.  He  was 
a  saloon-keeper  in  Santa  Cruz.  According  to  this  declaration, 
as  illustrated  by  a  map  of  the  premises  introduced  in  evidence, 
the  defendant  and  one  Manuel  Amaya  came  into  his  saloon  on 
the  evening  of  February  10,  1900,  and  Teshara  asked  Loucks 
to  play  a  game  of  pedro.  They  sat  down  in  the  cardroom 
(which  was  immediately  behind  the  front  room,  or  the  bar- 
room, as  it  is  called)  and  played  two  games.  Teshara  then 
asked  Amaya  to  play,  but  Amaya  said  he  did  not  want  to  do 
so,  and  about  that  time  Patrick  Morrisey  came  into  the  saloon, 
and  ask  Teshara  to  take  a  drink  with  him.  The  two  each 
drank,  Morrisey  left,  and  Loucks  and  Teshara  played  two 
more  games  and  part  of  another,  whereupon  Amaya,  who  was 
sitting  on  a  lounge  behind  Loucks,  struck  him  over  the  head 
with  something  several  times,  and  ran  for  the  front  door,  iM 
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deceased  following  him,  and  Teshara  following  behind  the  de- 
ceased. When  the  deceased  had  reached  the  middle  of  the 
front  room,  Amaya  shot  him  in  the  breast,  and  Teshara,  being 
still  beind  Loucks,  called  out:  ''Elill  him,  kill  him,  don't  let 
him  get  away."  Amaya  then  fired  another  shot,  hitting  Loucks 
in  the  abdomen,  and  he  fell.  Shortly  afterwards  Loucks  was 
found  in  the  saloon  badly  wounded.  Two  days  afterwards  he 
died  of  the  wounds.  There  was  other  testimony  to  the  effect 
that  Teshara  and  Amaya  had  been  seen  together  on  that  even- 
ing shortly  before  the  homicide,  going  toward  the  saloon. 
Morrisey  also  testified  that  he  entered  the  saloon  and  treated 
Teshara  to  a  drink,  as  stated  in  the  dying  declaration. 

In  his  examination  in  chief  the  defendant  testified  that  he 
had  lived  in  Santa  Cruz  the  greater  part  of  his  life;  that  he 
knew  Patrick  Morrisey,  and  remembered  that  Morrisey  came 
into  Louck's  saloon  on  the  night  of  February  10,  1900;  that 
he  had  a  drink  with  Morrisey  on  that  occasion ;  that  Morrisey 
left  the  saloon ;  that  two  or  three  minutes  afterwards  the  de- 
fendant himself  left  the  saloon  and  went  to  bed,  leaving 
Loucks  standing  behind  the  bar  in  the  saloon,  alive,  unin- 
jured, and  well,  and  that  he  did  not  again  see  Loucks  that 
night.  It  will  be  observed  that  the  defendant  gave  no  testi- 
mony whatever  relating  to  any  occurrence,  in  the  saloon  or 
elsewhere,  before  the  entrance  of  Morrisey;  and  that  his  rela- 
tion of  the  facts  occurring  at  and  subsequent  to  Morrisey 's 
entrance  correspond  exactly  with  Morrisey 's  statements  dur- 
ing his  presence,  and  differed  entirely  from  the  statements  in 
the  dying  declaration  as  to  what  took  place  after  Morrisey 's 
departure. 

Upon  cross-examination  the  district  attorney  began  by  ask- 
ing questions  relating  to  occurrences  in  the  saloon  prior  to 
Morrisey 's  entrance,  to  which  objections  were  sustained  by  the 
court.  The  district  attorney  then  said:  "I  think  I  ought  to 
have  a  chance  to  show  how  he  arrived  at  the  saloon  and  who 
was  with  him  if  any  one,"  to  which  the  court  said,  **I  think 
you  will."  A  number  of  questions  were  then  asked,  in  answer 
to  which  the  defendant  testified  that  Patrick  Morrisey  was  in 
the  saloon  for  a  while ;  that  after  the  defendant  arrived  at  the 
saloon  he  went  into  the  cardroom  and  found  deceased  seated 
at  a  table  engaged  in  a  game  of  solitaire;  that  they  greeted 
each  other,  and  thereupon  the  deceased  proposed  a  game  of 
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pedro  with  him.  Many  of  the  qnestions  were  objected  to,  but 
two  questions  were  asked  which  elicited  the  fact  that  Manuel 
Amaya  was  in  the  saloon  with  the  defendant  and  went  into 
the  cardroom  with  him,  and  to  these  questions  there  was  no 
objection,  nor  was  there  any  motion  to  strike  out  the  answers. 
The  statement  as  to  what  took  place  after  he  went  into  the 
cardroom  was  given  in  answer  to  the  question :  "What  did  you 
do  after  you  got  into  the  cardroom  t"  During  the  answer  to 
this  question  one  or  two  minor  questions  were  interjected,  but 
the  witness  continued  with  his  answer  until  he  made  the  state- 
ment that  the  deceased  had  proposed  a  game  of  pedro.  There- 
upon the  court  interrupted,  saying:  ''Strike  out  the  last 
answer;  ruling  is  reversed  and  the  objection  is  sustained.  You 
will  have  to  confine  yourself  to  matters  brought  out  on  direct 
examination,  the  cross-examination  must  be  confined  to  those 
matters  and  nothing  else."  Thereafter  the  cross-examination 
proceeded  at  considerable  length,  during  all  of  which  the 
district  attorney  was  rigidly  limited  to  facts  occurring  at  and 
after  the  time  when  Morrisey  entered  the  saloon. 

Many  of  the  questions  relating  to  occurrences  when  Mor- 
risey was  there,  and  afterwards  were  vigorously  objected  to  by 
the  defendant's  counsel.  We  think  there  is  manifestly  no  er- 
ror in  these  questions.  The  defendant  had  attempted  in  his 
direct  examination  to  state  what  occurred  from  the  time  Mor- 
risey entered  until  he  himself  left  the  saloon,  and  his  state- 
ments as  to  facts  occurring  after  Morrisey  left  impliedly  con- 
tradicted the  dying  declaration  of  the  deceased.  It  was 
proper  cross-examination  for  the  prosecution  to  ask  him  oon- 
ceming  other  matters  that  occurred  during  the  time  as  to 
which  he  testified,  and  which  he  did  not  mention  in  his  direet 
examination. 

With  respect  to  the  facts  elicited  at  the  beginning  of  the 
cross-examination  relating  to  matters  occurring  before  the  en- 
trance of  Morrisey,  we  are  of  the  opinion  that  whatever  there 
was  of  the  evidence  thus  elicited  that  was  injurious  to  tiie 
defendant  was  cured  by  the  voluntary  testimony  of  the  de- 
fendant in  the  subsequent  cross-examination.  As  to  the  evi- 
dence showing  that  a  card  game  was  proposed  by  Loucka,  we 
do  not  perceive  that  it  was  harmful  or  material.  In  his  eross- 
examination  relating  to  the  occurrences  subsequent  to  Mor- 
risey's  entrance,  the  defendant  testified  that  he  was  playing 
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the  last  hand  in  a  card-game  at  a  table  in  the  cardroom  at  the 
time  Morrisey  entered.  These  facts  being  elicited,  it  was  not 
particularly  important  to  inquire  how  long  he  had  previously 
been  engaged  in  the  game,  nor  who  proposed  it.  With  regard 
to  the  presence  of  Amaya  in  the  room,  the  defendant  in  his 
subsequent  examination  volunteered  the  statement  that 
Amaya  was  there  prior  to  the  entrance  of  Morrisey.  The  dis- 
trict attorney  had  asked  him  some  questions  relating  to  the 
position  of  the  defendant  at  the  time  Morrisey  entered  the 
room.  Thereupon  this  question  was  asked:  '^Q.  Where  was 
Manuel  Amaya  at  this  timet"  An  objection  to  this  question 
was  properly  overruled,  as  the  time  referred  to  was  the  time  of 
Morrisey *s  entrance.  The  answer  was:  '^ Manuel  Amaya  was 
seated  in  a  chair  on  the  opposite  side  of  the  table."  The  wit- 
ness was  then  asked:  ''This  has  reference  to  the  immediate 
time  that  Morrisey  came  in!"  to  which  he  answered:  "Why, 
Amaya  was  not  there  at  all  at  the  time  Patrick  Morrisey  came 
in ;  there  was  no  one  there  outside  of  Mr.  Loucks  and  I ;  Mr. 
Morrisey  made  the  third  party. "  Neither  the  court  nor  coun- 
sel could  foresee  that  the  witness  would  misunderstand  the 
question  with  reference  to  the  whereabouts  of  Amaya.  There 
was  no  motion  to  strike  out  the  answer,  and  hence  it  remained 
as  part  of  the  testimony,  and  fully  disclosed  to  the  jury  the 
fact  that  Manuel  Amaya  had  been  in  the  saloon  prior  to  the 
entrance  of  Patrick  Morrisey.  All  this  testimony,  of  course, 
to  some  extent  corroborated  the  dying  declaration,  but  in  so 
far  as  it  was  objected  to  we  do  not  think  it  transcended  the 
limits  of  cross-examination. 

We  have  discussed  the  case  so  far  upon  the  theory  that  any 
inquiry  as  to  the  occurrences  in  the  saloon  prior  to  Morrisey 's 
entrance  would  not  have  been  proper  cross-examination.  We 
are  of  the  opinion,  however,  that  the  limits  of  proper  cross- 
examination  were  not  exceeded,  even  if  the  objections  made 
should  be  considered  as  properly  applying  to  all  the  questions 
with  resi>ect  to  such  prior  occurrences  which  were  answered 
by  the  defendant,  and  even  if  the  facts  disclosed  were  ma- 
terial. 

The  statement  of  the  deceased  showed  that  the  defendant 
and  Amaya  had  entered  the  saloon  together  that  evening  and 
h&d  remained  there  until  after  Morrisey  departed;  that 
Ainaya,  in  the  presence  of  Teshara,  thai  struck  and  shot  the 
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deceased;  that  Teshara  encouraged  Amaya  to  kill  the  de- 
ceased, whereupon  Amaya  shot  again,  and  that  when 
Teshara  left  the  saloon  the  deceased  had  received  his  death- 
wound  and  had  fallen  to  the  floor.  Teshara  *s  direct  testi- 
mony showed,  in  effect^  that  he  did  nothing  in  the  saloon  ex- 
cept to  drink  with  Morrisey,  and  that  he  went  away  a  few 
minutes  afterward,  leaving  Loucks  in  the  saloon  alone,  alive, 
well,  and  uninjured,  standing  behind  the  bar.  It  was  equiva- 
lent to  a  denial  of  all  the  facts  stated  by  Loucks  as  occurring 
after  the  departure  of  Morrisey,  and  therefore  to  a  denial  of 
any  part  in,  or  knowledge  of,  the  killing,  and  of  any  partici- 
pation with  Amaya  in  the  offense.  A  defendant  cannot,  by 
testifying  to  a  state  of  things  contrary  to  and  inconsistent 
with  the  evidence  of  the  prosecution,  thus  indirectly  denying 
the  testimony  against  him,  but  without  testifying  expressly 
with  relation  to  the  same  facts,  limit  the  cross-examination 
to  the  precise  facts  concerning  which  he  testifies.  He  can  be 
cross-examined  with  respect  to  facts  or  denials  which  are 
necessarily  implied  from  the  testimony  in  chief,  as  well  as 
with  respect  to  facts  which  he  expressly  states.  And  he  can- 
not, by  beginning  his  narrative  at  a  particular  moment  of  the 
occurrence,  limit  the  cross-examination  to  the  same  exact 
period.  The  cross-examination  may  extend  to  the  whole 
transaction,  of  which  he  gives  a  part,  and  which  occurred  in 
immediate  connection  with  the  part  he  relates,  shortly  before 
or  after,  and  in  which  he  must  have  been  concerned,  or  of 
which  he  may  be  reasonably  supposed  to  have  had  knowledge. 
Therefore  it  was  proper  to  ask  him  with  respect  to  things 
which  occurred  in  the  saloon  that  evening  after  he  entered 
and  in  his  presence  or  hearing,  and  also  concerning  the  x>er- 
sons  who  were  with  him  at  and  after  the  time  of  his  arrival 
In  substance  and  effect  he  had  denied  that  Amaya  was  in  the 
saloon  at  the  time  he  left.  It  was  proper  to  show,  if  possible, 
on  his  cross-examination,  that  Amaya  and  he  came  there  in 
company  and  remained  there  together  for  a  considerable  part 
of  the  evening  preceding  the  time  when  he  chose  to  begin 
his  narrative  of  events.  It  would  tend  to  some  extent  to 
show  that  Amaya  was  there  after  Morrisey  departed,  and  to 
contradict  to  that  extent  his  implied  denial  of  Amaya 's  pres- 
ence there  at  all  after  that  time.  Also,  it  was  proper  to  prove 
the  previous  games  of  cards  to  impeach  his  implied  denial 
that  any  games  were  played  immediately  preceding  his  own 
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departure.  Both  Loucks  and  Morrisey  said  that  Morrisey 
when  he  came  in  had  intermpted  the  game  of  cards  at  which 
Loucks  and  defendant  were  engaged.  If  the  games  had,  been 
going  on  for  some  time  before  the  interruption,  it  would 
furnish  some  slight  ground  for  an  inference  that  the  play 
was  resumed  after  Morrisey  left. 

No  other  questions  are  presented  upon  the  record. 

It  is  therefore  ordered  that  the  judgment  and  order  up- 
pealed  from  be  affirmed. 

Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  Van  Dyke,  J.,  and 
Beatty,  C.  J.,  concurred. 


f8.  F.  No.  8553.    Department  One.— ^annary  16,  1904.] 

IB  the  Matter  of  the  Estate  of  HENRY  LEVY,  Do- 
ceased,  PAULINE  LEVY,  Appellant,  v.  MYER  JA- 
COBS, and  HERMAN  MORRIS,  Executors,  etc.,  et  al., 
Respondents. 

Estates  of  Deceased  Persons — Appeal  pboh  Qedb  of  Sale — Gen- 

SEAL   DeMUBBBB   TO    PXTITION—WaITXE   OF    BPIOIAL   OBJECTIONS.— 

Upon  appeal  from  an  order  of  sale  of  real  property  of  a  deceased 
person,  taken  bj  the  surviving  wife,  who  is  also  a  devisee  and  lega- 
tee under  the  will  of  the  decedent,  the  appellant  oeeupies  no  more  ad- 
vantageous position,  so  far  as  the  insufBeienej  of  the  petition  is 
eoneemed,  bj  having  filed  a  general  demurrer  thereto,  than  if  she 
had  not  presented  such  demurrer,  the  question  being  in  either  ease 
whether  the  petition  is  substantially  defective  in  any  of  the  require- 
ments of  section  1537  of  the  Code  of  Civil  Procedure.  Where  no 
ground  of  special  demurrer  or  special  objection  was  urged  to  the 
petition  in  the  lower  court,  all  special  objections  thereto  which 
might  have  been  successfully  urged  in  the  court  below  are  to  be 
deemed  waived. 

iDy — ^Values  op  Beai/tt— Bepshence  to  Schedule — Appbaised  Values. 
— 'Where  the  petition  for  the  order  of  sale  refers  to  a  schedule  for 
the  values  and  condition  of  the  real  estate,  and  the  values  there 
set  forth  are  the  appraised  values  thereof,  this,  in  the  absence  of 
special  objection,  is  a  sufficient  statement  of  the  present  values. 

IS>u  OoNPmoN  op  Ebaltt— Tenable  Speglai.  Objection— Bvuxenob.— 
Where  the  wdy  deseription  of  the  eondition  of  two  ei^  lots  ii^ 
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that  eaeb  of  th«  two  pareeb  wm  improTed,  that  one  bad  been  mI 
apart  as  a  homestead  for  the  period  of  admiaiatration,  and  that  the 
other  was  encnmbered  bj  a  mortgage  for  ten  thousand  doDan,  if 
timely  speexal  objeetion  had  been  nrged  to  the  petition  for  insdl- 
eieney  of  such  statement  of  condition,  it  should  haye  been  foi- 
tained.  But,  in  the  absenee  of  soeh  speeial  objeetion^  the  statemeat 
of  condition  of  the  real  property  is  not  to  be  deemed  fatally  de- 
fectiTe.  It  was  suffident  to  anthoriae  the  eoort  to  reeelTC  evideaee 
of  the  condition  of  the  lots,  and  to  deternilA«y  in  yhmr  of  soeh  evi- 
dence, whether  it  wonld  anthoiise  a  sale. 

ll».~OlCI88I0N     AB    TO    FAMILY    ALLOWANOB— PUSFOSS    07    SaIA — ^PU- 

BUMFTiON  UPON  Appbal. — The  omission  of  the  petitioB  to  state  the 
amount  due  or  to  become  due  on  the  family  allowance  doea  not 
render  the  petition  insoffident  in  the  absenee  of  speeial  objection; 
and  where  the  sale  was  not  ordered  to  pay  the  family  aHowBaee, 
it  will  not  be  presumed  upon  appeal  that  anything  was  dae  or  to 
become  due  thereon. 

Id. — Omission  to  Namx  Hxibs  as  Such. — ^The  omission  of  the  petition 
to  state  that  the  persons  named  therein  as  deyisees  and  legatee 
were  also  the  only  heirs  of  deeeased,  as  appean  fran  the  order  «f 
sale,  was  not  fatal  to  the  order. 

Iiw — ^PxTinoM  BT  EzxouTOBB — OfnciAL  Chaeacisb. — A.  petitioB  fay  ei- 
ecutors  for  an  order  of  sale  in  the  matter  of  the  estate^  presented 
to  the  court  in  which  the  estate  was  pending,  and  by  which  they 
were  appointed,  if  appointed  at  all,  is  not  objectionable  upon  the 
ground  that  it  did  not  sufficiently  show  their  official  character. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  the  sale  of  real  estate 
of  a  deceased  person.    James  M.  Troutt»  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Kearney,  for  Appellant. 

Arthur  J.  Dannenbaum,  for  Exeeuton,  BespondentiL 

T.  E.  Pawlicki,  and  Otto  Irving  Wise,  for  Heirs  and  Dev- 
isees, Respondents. 

Hugo  D.  Newhouse,  for  Edward  Calame,  Assignee  of  Louis 
B.  Levy,  Respondent. 

ANGBLLOTTI,  J.— This  is  an  appeal  by  Pauline  Levy, 
^the  surviving  wife  of  deceased,  who  is  also  a  devisee  and 
l^^tee  under  his  will,  from  an  order  of  the  superior  eooit 
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made  in  the  administration  of  his  estate,  anthorizing  the 
executors  of  his  will  to  sell  a  parcel  of  real  property  belong- 
ing to  his  estate. 

It  is  claimed  by  appellant  that  the  petition  of  the  executors 
for  the  order  of  sale,  and  upon  which  the  order  is  based,  did 
not  substantially  comply  with  the  requirements  of  section 
1537  of  the  Code  of  Civil  Procedure,  and  that  the  court  erred 
in  making  an  order  of  sale  thereon.  Her  general  demurrer 
to  the  petition  on  this  ground  was  overruled  in  the  court 
below. 

It  is  contended  that  the  petition  was  defective  in  that  it 
contained  no  sufficient  statement  of  the  condition  or  value  of 
the  real  estate  of  the  deceased,  and  no  statement  at  all  as  to 
the  names  of  his  heirs  or  as  to  family  allowance.  There  was 
liO  statement  in  the  petition  as  to  want  of  knowledge  on  the 
part  of  the  executors  as  to  any  of  these  matters. 

The  only  statements  in  the  petition  as  to  the  condition  and 
value  of  the  real  estate  of  decedent  were  as  follows,  viz. :  The 
petition  alleged  that  the  full  description  of  the  real  estate 
**and  the  condition  and  value  of  the  respective  portions  and 
lots  of  said  real  estate  are  set  forth  in  the  schedule  marked 
*D'  hereto  annexed,  and  made  a  part  of  this  petition."  Sched- 
ule **D"  contained  descriptions,  by  metes  and  bounds,  of  two 
city  lots  in  the  city  and  county  of  San  Francisco.  The  first 
description  ends  r  follows,  viz.:  ''With  the  improvements 
thereon.  The  appraised  value  of  said  lot  and  improvements, 
according  to  the  inventory,  is  $17,500.00.  This  property  has 
been  set  aside  to  the  widow  as  a  homestead  until  the  final 
distribution  of  the  estate;  however,  both  the  executors  and 
the  other  heirs  are  at  present  perfecting  an  appeal  to  the 
supreme  court,  appealing  from  the  order  of  this  court  setting 
aside  this  property  to  the  widow  as  a  homestead  for  this 
period. '' 

The  second  description  commences  as  follows,  viz.:  ''Other 
property  of  the  estate  consists  of  all  that  land  with  the  imr- 
provements  thereon,  situated,"  etc.,  and  ends  as  follows,  viz.: 
* '  This  lot  and  the  improvements  thereon  according  to  the  in- 
ventory is  appraised  at  $19,700.00.  Upon  this  property  there 
is  a  mortgage  of  ten  thousand  ($10,000.00)  dollars,  bearing 
interest  at  the  rate  of  6  per  cent  per  annum,  held  by  the 
CXLI  CbX.-^H 
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Hibemia  SavingB  aod  Loan  Society  of  the  city  and  oonnty 
of  San  Francisco.'' 

The  petition  did  not  purport  to  state  the  names  of  the  hors, 
but  did  contain  a  statement  as  to  who  were  the  devisees  and 
legatees.  The  order  of  sale  contains  a  statement  of  the  names 
of  the  heirs,  and  it  appears  that  they  were  all  legatees  or 
devisees  and  named  in  the  petition  as  such. 

The  petition  contains  no  statement  whatever  as  to  any 
amount  that  is  due  or  will  become  due  upon  the  family  allow- 
ance, nor  any  statement  indicating  that  anything  waa  so  due 
or  to  become  due  thereon,  except  that  it  did  state  that  there 
was  an  insufficiency  of  personal  estate  to  pay,  among  othef 
things,  ''the  allowance  of  the  family/'  Tlie  payment  of 
family  allowance  was  not,  however,  one  of  the  purposes  for 
which  the  sale  was  ordered  by  the  court  to  be  made.  The 
order  of  sale  authorized  the  sale  of  the  parcel  mortgaged  to 
the  Hibemia  Savings  and  Loan  Society.  Section  1537  of  the 
Code  of  Civil  Procedure  requires  the  applicant  for  an  order 
for  the  sale  of  real  properly  to  ''present  a  verified  i>etition,'' 
setting  forth  among  other  things  "the  amount  due  upon  the 
family  allowance  or  that  will  be  due  after  the  same  has  been 
in  force  for  one  year;  ...  a  general  description  of  all  the 
real  property  of  which  the  decedent  died  seised,  or  in  which 
he  had  any  interest,  or  in  which  the  estate  has  acquired  any 
interest,  and  the  condition  and  value  thereof;  .  .  .  the  names 
of  the  legatees  and  devisees,  if  any,  and  the  heirs  of  the  de- 
ceased, so  far  as  known  to  the  petitioner/'  and  farther  pro- 
vides that  "If  any  of  the  matters  herein  enumerated  cannot 
be  ascertained,  it  must  be  so  stated  in  the  petition;  but  a 
failure  to  set  forth  facts  hereinbefore  enumerated  will  not 
invalidate  the  subsequent  proceedings  if  the  defect  be  sup- 
plied by  the  proo&  at  the  hearing  and  the  general  facts  show- 
ing that  such  sale  is  necessary,  ...  be  stated  in  the  decree." 

So  far  as  the  question  of  insufficiency  of  the  petition  is  con- 
cerned, appellant  occupies  no  more  advantageous  position  by 
reason  of  the  filing  of  her  general  demurrer  than  she  would 
have  occupied  had  she  presented  no  demurrer  and  simply  ap- 
pealed from  the  order  of  sale.  In  either  event  the  question 
for  determination  is  as  to  whether  or  not  the  petition  is 
substantially  defective  in  any  of  the  requirements  of  section 
1537  of  the  Code  of  Civil  Procedure.    A  substantial  oom- 
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pliance  with  the  provisioDs  of  that  section  is  of  course  essen- 
tial to  the  validity  of  the  order  on  direct  appeal.     {In  re 
Byrne,  112  Cal.  176;  Estate  of  Cook,  137  Cal.  184.)     As  was 
held,  however,  in  Estate  of  Heydenfeldt,  127  Cal.  456,  which 
was  an  appeal  from  an  order  of  sale,  ''The  x>oint  that  a  state- 
ment is  insufficient  which  is  easily  understood  as  an  attempted 
statement  of  a  particular  fact,  and  is  merely  shadowed  by 
some  uncertainty  or  want  of  fullness  or  aptness  of  expression, 
can  be  reached  only  by  a  special  demurrer  or  objection  in  the 
court  below."     (See,  also,  Estate  of  Devincenzi,  119  Cal.  498, 
500;  Silverman  v.  Oundelfinger,  82  Cal.  548.)     There  can  be 
no  good  reason  why  parties  who  have  been  duly  notified  of 
the  proceeding  for  a  sale  should  not  be  required  to  make  ob- 
jections of  such  a  nature  in  the  lower  court  or  be  deemed 
to  have  waived  them,  just  as  in  the  ordinary  civil  action  they 
are  deemed  to  have  waived  them,  unless  they  make  them  by 
special  demurrer.    This  is  especially  true  of  such  statements 
as  do  not  go  to  the  real  merits  of  the  question  before  the 
court, —  viz.,  the  question  as  to  the    necessity  for  a  sale  of 
realty  of  the  deceased.      If  the  commissioner's  opinion  in 
Estate  of  Cook,  137  Cal.  184,  which  was  a  case  where  there 
was  no  attempt  in  the  petition  to  state  the  value  of  the  land, 
is  at  all  at  variance  with  these  views,  it  may  properly  be  said 
that  such  opinion  is  signed  by  only  two  justices  of  this  court, 
and  Mr.  Justice  McFarland  concurred  solely  on  the  ground 
that  the  court  in  its  decree  did  not  find  the  value  of  the  prop- 
erty.   Tested  by  the  rule  stated  in  Estate  of  Heydenfeldt, 
127  Cal.  456,  we  are  of  the  opinion  that,  in  the  absence  of 
special  demurrer  or  objection,  the  petition  wajs  sufficient. 

The  schedules  attached  to  the  petition  constituted  a  part 
thereof.  In  the  body  of  the  petition  it  was  stated  that  the 
values  and  condition  of  the  realty  are  set  forth  in  schedule 
'^D,"  and  the  only  values  there  set  forth  are  the  appraised 
values.  This  was  a  sufficient  statement  as  to  present  value  in 
the  absence  of  special  objection.  As  was  said  in  Silverman 
V.  Oundelfinger,  82  Cal.  548,  such  an  averment  in  the  body 
of  the  petition  may  fairly  be  taken  as  an  averment  that  the 
amount  named  in  the  schedule  is  the  present  value  of  the 
property,  and  fully  and  fairly  answers  the  purposes  of  the 
code. 

The  most  serious  point  is  as  to  the  sufficiency  of  the  state- 
ment as  to  the  condition  of  the  property.    It  does  appear 
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from  the  schedule  that  each  of  the  two  parcels  was  improTed, 
that  one  had  been  set  apart  as  a  honi<«tead  for  the  period  of 
administration,  and  that  the  other  ^vas  encumbered  by  :  mort- 
gage for  ten  thousand  dollars.  This  was  not  a  very  full 
statement  of  the  condition  of  two  city  lots.  The  case  of  Rich- 
ardson  ▼.  Butler,  82  Cal.  174,^  holding  that  the  designation 
of  a  city  lot  as  ^'unimproved''  is  a  sufficient  description  of  its 
*' condition,"  is  hardly  authority  for  the  proposition  that  the 
designation  of  a  city  lot  as  ' improved '*  would  be  suflScient, 
for  the  difference  in  this  regard  between  an  improved  and 
an  unimproved  city  lot  is  manifest 

As  was  said  by  this  court  in  Estate  of  Smith,  51  CaL  563, 
"The  court  should  be  informed  by  the  petition  of  the  condi- 
tion of  the  property;  that  is,  whether  the  property  is  im- 
proved or  unimproved,  productive  or  unproductive,  occupied 
or  vacant,  and  the  like/'  This  is  for  the  purpose  of  enabling 
the  court  to  intelligentiy  exercise  its  judgment  in  the  selection 
of  the  property  of  the  estate  which  can  be  most  advanta- 
geously sold.  If  timely  and  proper  objection  had  been  made 
to  the  petition  on  this  ground,  it  would  undoubtedly  have 
been  sustained.  But  the  statement  of  condition  here  was 
eertainly  as  complete  as  that  involved  in  the  case  of  Estate  of 
Devincenzi,  119  Cal.  498,  where  the  only  statement  as  to  a 
piece  of  land,  in  addition  to  its  value  and  the  fact  that  it  was 
improved,  was,  that  its  condition  was  **fair,"  Manifestiy, 
no  one  could  tell  what  was  meant  by  the  word  *'fair"  in  that 
connection.  It  was  there  said  that  the  petition  purported  to 
state  the  condition,  and  that  although  the  statement  was  not 
very  definite,  and  might  have  been  objected  to  at  the  hearing 
on  the  ground  of  uncertainty,  no  such  objection  having  been 
made,  it  was  sufficient  to  authorize  the  court  to  receive  evi- 
dence in  reference  to  the  condition  of  the  property,  and  to 
determine  whether,  in  view  of  the  condition  of  the  estate,  it 
would  authorize  its  sale.  It  is  true  that  in  that  case  the  at- 
tack was  collateral,  being  the  objection  of  a  purchaser  to  the 
confirmation  of  a  sale  made  to  him,  and  it  is  further  trae 
that  the  estate  of  decedent  consisted  of  a  single  piece  of  r^ 
property.  As  was  said  in  that  case,  however,  the  statute  does 
not  specify  any  *^ particulars''  of  the  condition  of  the  prop- 
erty which  are  to  be  set  forth  in  the  petition,  and  as  against 

116  Am.  Bt.  Bep.   101. 
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one  who  was  not  only  legally  notified,  but  who  actually  ap- 
peared m  the  lower  court,  and  failed  to  make  special  objec- 
tion on  this  ground,  we  are  satisfied  that  the  action  of  the 
lower  court  in  holding  the  statement  to  be  sufScient  should 
be  affirmed.  The  record  does  not  indicate  that  there  was  any 
claim  in  that  court  that  the  parcel  finally  ordered  sold  was 
not  the  parcel  that  could  be  most  advantageously  sold,  and 
also  shows  very  clearly  that  a  sale  of  one  of  the  parcels  was 
necessary  to  pay  the  debts  of  the  deceased. 

As  to  the  omission  to  state  the  amount  due  or  to  become 
due  on  the  family  allowance,  the  petition  was  sufficient  in  the 
absence  of  special  objection.  If  there  had  been  any  amount 
due  or  to  become  due  thereon,  it  should,  of  course,  have  been 
stated,  and  if  there  was  no  amount  due  or  to  become  due,  it 
would  have  been  the  better  practice  to  so  state  although  the 
statute  does  not  in  terms  so  require.  The  sale  was,  however, 
not  ordered  for  the  purpose  of  paying  any  family  allowance, 
and  we  will  not,  upon  appeal,  indulge  in  the  presumption 
that  there  was  anything  due  or  to  become  due.  It  may  also 
be  remarked  that  if  anything  was  so  due  or  to  become  due,  it 
created  a  greater  necessity  for  the  sale  for  the  purposes  for 
which  the  sale  was  ordered.  The  omission  to  state  that  the 
persons  who  were  named  in  the  petition  as  the  devisees  and 
legatees  were  also  the  only  heirs  of  deceased,  as  appears  from 
the  order,  was  not  fatal  to  the  validity  of  the  order.  As  a 
matter  of  fact,  the  names  of  all  the  heirs  were  stated  in  the 
petition.    This  fact  is  established  by  the  order  of  sale. 

There  is  nothing  in  the  objection  that  the  petition  did  not 
sufficiently  show  the  character  of  petitioners  as  executors,  for 
all  the  purposes  of  a  petition  for  an  order  of  sale  presented  to 
the  court  in  which  the  estate  was  pending,  and  by  which  court 
they  must  have  been  appointed,  if  appointed  at  all* 

The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  eoneurred. 
Hearing  in  Bank  denied. 
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[8.  F.  Nofl.  8555,  3565.    Department  One.— Jumary  16,  1904.] 
In  the  Matter  of  the  Estate  of  HENRY  LEVY,  Deceased. 

No.  3555.  HATTIE  ROSENBLUM  et  al.,  Children  and 
Heirs,  and  Legatees  and  Devisees  of  Decedent,  Appd- 
lants,  V.  PAULINE  LEVY,  Widow,  et  al.,  Respondents. 

No.  3565.  MYER  JACOBS,  and  HERMAN  MORRIS,  Ex- 
ecutors,  etc.,  AppeUants,  v.  PAULINE  LEVY,  Widow, 
et  al.,  Respondents. 

Estates  of  Deosassd  Persons— Obdis  Ssring  Afaxt  Hombstkad— 
Appeal — ^Parties  AfloaiEvsD. — ^Both  the  ezeeaton  under  the  wiO 
of  a  deceased  testator  and  the  deriaees  and  legatees  named  in  the 
will  are  parties  aggrieved  bj  an  order  setting  apart  a  homestead 
for  the  widow  for  and  during  the  administration  of  the  estate 
and  until  its  linal  distribution,  and  may  appeal  therefrom  to  this 
court. 

Id. — Effect  of  Homestead  Osdsb — ^I>bvisees  Especially  Aogeicved. — 
The  effect  of  the  homestead  order  is  to  remove  the  premiaes  set 
apart  from  the  disposition  of  the  will  and  to  vest  title  thereto* 
subject  to  the  order,  in  the  heirs  of  the  deceased  as  distinguished 
from  the  devisees;  and  where  the  devisees  will  not  as  heirs  receive 
as  large  shares  of  the  property  as  they  would  have  receiTcd  as 
devisees,  they  are  especially  aggrieved  by  the  ordo*. 

Id. — ^Pboperty  Subject  to  Homestead — ^Family  Besidencx — BmLscfc 
Composed  of  Flats. — An  entire  building  composed  of  three  flats 
having  separate  entrance-doors  in  front,  and  connected  together 
by  a  stairway  in  the  rear,  the  top  one  of  which  was  occupied  as  a 
family  residence  by  the  deceased  testator  and  his  wife  up  to  the 
time  of  his  death,  could  have  been  legally  selected  as  a  homestead, 
together  with  the  lot  on  which  the  building  stands;  and  it  may  be 
properly  set  apart  to  the  widow  as  a  homestead  by  the  probate 
court  for  a  limited  period,  having  a  Just  regard  to  the  rights  of 
others  interested  in  the  estate. 

Id. — Use  of  Building  fob  Other  Purposes.— Where  a  portion  of  a 
building  is  actually  used  bona  fide  as  a  family  reaideiiee,  and  not 
primarily  as  merely  incidental  to  a  business,  it  may  be  seleeted 
as  a  homestead,  with  the  land  on  which  it  is  situated,  no  mattsr 
how  large  a  part  thereof  may  be  used  for  other  purpoaea  than  far 
a  family  residence. 

Id. — OONSTRUGTION     OF     HOMESTEAD — ^BEmSDIAL     STATUTE. ^The     hOBS- 

stead  statute  is  a  remedial  measure  and  should  be  reaaonabfy  esa- 
■trued. 
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Id.— Pbobatb  Homestbad^-Yalub  not  Lzioted. — ^There  la  no  spediled 
limitation  of  value  in  the  ease  of  a  probate  homestead  if  the  estate 
IS  not  insolvent;  and  the  eourt  may  set  aside  sueh  property,  regard- 
leas  of  its  vahie,  in  view  of  the  value  and  condition  of  the  estate, 
as  maj  seem  just  and  proper.  The  fact  that  the  premises  set  apart 
were  valued  at  seventeen  thousand  five  hundred  dollars,  and  con- 
stituted in  value  one  half  of  the  estate,  does  not  impair  the  home- 
stead right  in  the  absence  of  a  statutory  limitation  as  to  value. 

Id. — SuBOBDiNATX  BiGHTS. — The  rights  of  creditors,  and  of  heirs,  dev- 
isees, and  legatees,  though  proper  to  be  considered,  are  subordinate 
to  the  right  of  the  family  to  a  home;  and,  if  it  is  necessary  to  take 
the  entire  estate  for  a  homestead,  such  subordinate  rights  must 
yield. 

APPEALS  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  setting  apart  a  homestead 
to  the  widow  of  a  deceased  testator.  James  M.  Troutt, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  E.  Pawlicki,  and  Otto  Wise,  for  Hattie  Rosenblum 
et  al.,  Appellants  in  No.  3555,  and  Respondents  in  No.  3565. 

Arthur  J.  Dannenbaum,  for  Executors,  Appellants  in  No. 
3565,  and  Respondents  in  No.  3555. 

W.  T.  Kearney,  for  Pauline  Levy,  Widow,  Respondent  in 
both  appeals. 

Hugo  D.  Newhouse,  for  Edward  Calame,  Assignee  of  Louis 
B.  Levy,  Respondent  in  both  appeals. 

ANGELLOTTI,  J. — These  are  appeals  from  an  order  set- 
ting apart  from  the  property  of  the  estate  of  deceased  a  home- 
stead for  the  use  of  the  surviving  wife  for  and  during  the 
period  of  administration  of  said  estate  and  until  its  final  dis- 
tribution. One  appeal  is  taken  by  the  executors  of  the  will 
of  deceased,  and  the  other  by  certain  devisees  and  legatees 
under  his  will.  It  cannot  be  held  that  the  executors  are  not 
**  parties  aggrieved"  by  such  an  order,  within  the  meaning  of 
those  words  as  used  in  the  law  relative  to  the  right  of  appeal. 
(Jn  re  Heydenfeldt,  117  Cal.  551.)  The  devisees  appealing 
sx>ecially  aggrieved  by  the  order  by  reason  of  the  fact 
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that  under  the  settled  law  in  this  state  the  effect  of  the  home- 
stead order  is  to  remove  the  premises  set  apart  from  the  dis- 
position of  the  will,  and  to  vest  title  thereto,  subject  to  the 
order,  in  the  heirs  of  the  deceased,  as  distinguished  from  the 
devisees.  (Code  Civ.  Proc,  sec.  1468;  Estate  of  Walkerly, 
108  Cal.  627,  655  ;*  Estate  of  Matheny,  121  Cal.  267.)  While 
all  such  devisees  are  heirs  of  the  deceased,  they  will  not,  as 
heirs,  receive  as  large  shares  of  the  property  as  they  would 
have  received  as  devisees. 

It  is  contended  by  appellants  that  the  property  set  apart 
should  not  have  been  set  apart  for  two  reasons,  which  are, 
substantially:  1.  That  the  property  was  of  such  a  character 
that  it  was  not  capable  of  being  selected  as  a  homestead ;  and 
2.  That  the  homestead  set  apart  is  excessive  in  value,  consid- 
ering the  value  and  condition  of  the  estate. 

The  property  set  apart  consisted  of  a  lot  of  land  in  the 
city  and  county  of  San  Francisco,  with  a  frontage  of  twenty- 
five  feet  on  Ellis  Street,  and  a  depth  of  one  hundred  and 
thirty-seven  and  one  half  feet,  with  the  frame  building 
thereon.  This  building  was  three  stories  in  height,  and  was 
subdivided  into  three  flats  of  one  floor  each,  each  flat  having 
a  separate  street-entrance  door  on  Ellis  Street,  and  being 
separate  and  distinct  from  the  remaining  flats,  except  that  all 
of  them  were  connected  by  a  stairway  which  ran  from  the 
ground  in  the  rear  of  the  building,  and  connected  with  the 
kitchen -doors  of  all  of  said  flats.  The  top  flat,  which  the 
testimony  showed  was  more  valuable  than  either  of  the  other 
flats  for  rental  purposes,  was  occupied  by  respondent  and  d^ 
ceased  as  their  home  prior  to  and  up  to  the  time  of  the  death 
of  deceased,  and  has  been  so  occupied  by  respondent  ever 
since  the  death  of  her  husband. 

The  lot  was  appraised  at  the  sum  of  $7,000,  and  the  build- 
ing thereon  at  $10,500.  The  only  other  real  properly  of  the 
estate,  except  a  cemetery  lot,  was  a  lot  on  McAllister  Street 
in  said  city,  fifty-five  by  one  hundred  and  thirty-seven  and 
one  half  feet,  appraised  at  $15,000,  with  improvementi 
thereon  consisting  of  a  three-story  frame  building,  containing 
a  store  and  two  upx>er  floors,  appraised  at  $3,500,  and  another 
two-story  frame  building,  the  character  of  which  does  not  ap- 

1 49  Am.  St.  Bep.  97,  and  note. 
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pear,  appraised  at  $1,200,  all  of  the  same  being  encumbered 
by  a  mortgage  for  $10,000.  The  whole  estate  was  appraised 
at  $41,419.25,  and  was  found  to  be  solvent.  So  far  as  ap- 
pears, there  was  no  creditor  other  than  the  holder  of  the 
mortgage  above  referred  to,  and  no  property  suitable  for 
homestead  purposes  other  than  the  property  set  apart. 

1.  Admittedly,  the  court  in  probate  proceedings  has  the 
power  to  set  apart  premises  as  a  homestead,  if  they  be  suit- 
able and  proper  for  residence  purposes,  and  could  have  been 
legally  selected  as  a  homestead  during  the  continuance  of  the 
marriage  if  the  parties  then  actually  resided  thereon.  There 
is  no  question  as  to  the  suitability  of  the  building  here  in- 
volved for  residence  purposes,  and,  leaving  out  of  considera- 
tion the  question  of  value,  we  are  satisfied  that  under  the 
provisions  of  our  statute  and  the  numerous  decisior-s  of  this 
court  in  regard  thereto  the  premises  set  apart  could  have 
been  legally  selected  as  a  homestead  during  the  continuance 
of  the  marriage. 

Section  1237  of  the  Civil  Code  provides  that  '*The  home- 
stead consists  of  the  dwelling-house  in  which  the  claimant 
resides,  and  the  land  on  which  the  same  is  situated,  selected 
as  in  this  title  provided." 

Appellant's  claim  appears  to  be,  that  there  were  in  fact 
three  dwelling-houses  upon  the  land;  that  a  court  may  set 
apart  only  one  dwelling-house;  and  that  as  the  land  is  an 
ingredient  part  of  the  homestead,  and  a  separation  of  the 
land  and  one  dwelling-house  from  the  other  two  dwelling- 
houses  is  impossible,  owing  to  the  manner  of  construction,  no 
homestead  at  all  can  be  set  apart. 

When  the  statute  speaks  of  the  "dwelling-house"  it  means 
the  ** building"  which  is  occupied  as  a  dwelling-house  by  the 
family,  and  not  such  portion  of  the  building  as  may  be  actu- 
ally used  by  the  family  for  residence  purposes.  It  is  well 
settled,  as  was  said  by  this  court  in  Heathman  v.  Holmes^  94 
Cal.  291,  that  ''using  a  building  partly,  or  even  chiefly,  for 
business  purposes,  or  renting  part  of  it,  is  not  inconsistent 
with  the  right  of  homestead,  provided  it  is,  and  continues  to 
be,  the  hona  fide  residence  of  the  family."  In  that  case  the 
homestead  claimant  built  a  large  addition  to  his  family  home 
for  hotel  purposes,  and  leased  the  house,  reserving  a  few 
rooms  for  the  use  of  himself  and  family,  in  which  they  con- 
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tinued  to  lived.  Under  these  circumstances  he  executed  his 
declaration  of  homestead.  It  was  held  that  the  homestead 
claim  was  valid.  In  Skinner  v.  HaUy  69  Cal.  195,  the  whole 
house,  with  the  exception  of  the  room  in  which  the  daimanl 
resided,  was  at  the  time  of  the  filing  of  the  declaration  rented 
to  and  occupied  by  another.  The  homestead  was  upheld.  In 
Estate  of  Ogburn,  105  Cal.  95,  the  building  was  divided  into 
two  nearly  equal  parts,  one  being  used  by  the  claimant  as  a 
tin-shop,  and  the  other  used  partly  for  the  millinery  business 
of  the  wife,  and  partly  by  the  family  as  their  home.  The 
whole  building  was  held  to  be  subject  to  selection  by  the 
claimant  as  a  homestead,  and  properly  set  apart  as  such  by 
the  probate  court  (See,  also,  In  re  Lahiff,  86  Cal.  151 ;  AcJc- 
ley  V.  Chamberlain,  16  Cal.  181.^)  These  cases  are  all  au- 
thority for  the  proposition  that  if  a  building  is  the  actual 
bona  fide  residence  of  a  party,  he  may  legally  select  it  and 
the  land  on  which  it  is  situated  as  a  homestead,  even  though, 
incidentally,  a  part  thereof,  no  matter  how  large,  may  be 
used  by  him  for  other  purposes  than  those  of  family  resi- 
dence. There  is  no  decision  of  this  court  in  conflict  with  this 
view.  The  cases  cited  above  are  clearly  distinguishable  from 
another  line  of  eases  laying  down  an  equally  well-settled 
doctrine,  viz. :  That  the  use  of  the  property  is  an  important 
element  to  be  considered,  and  that  where  the  building  is  oc- 
cupied by  the  claimant  primarily  for  other  purposes  than 
those  of  residence,  the  occupancy  of  a  x)ortion  thereof  by  him 
and  his  family  being  for  the  purpose  of  conducting  a  busi- 
ness therein,  and  but  incidental  to  the  business,  the  proi>erty 
cannot  be  legally  selected  as  a  homestead.  {Laughlin  v. 
Wright,  63  Cal.  113;  McDowell  v.  His  Creditors,  103  CaL 
264  ;*  Beronio  v.  Ventura  County  Lumber  Co.,  129  Cal.  232.* 
See,  however,  Oaylord  v.  Place,  98  Cal.  472.)  In  no  case  has 
it  been  decided  that  where  a  portion  of  a  building  is  dedicated 
to  residence  purposes,  and  is  actually  occupied  by  the  claim- 
ant as  the  home  of  himself  and  his  family,  and  such  occupa- 
tion is  not  merely  incidental  to  the  carrying  on  of  some  busi- 
ness in  other  parts  of  the  building,  the  building  and  the  land 
on  which  it  is  situated  cannot  be  legally  selected  as  a  home- 


1 76  Am.  Dee.  516.  >  70  Am.  St.  Bep.  118. 

2  42  Am.  St.  Bep.  114. 
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stead.  In  Estate  of  Noah,  73  Cal.  590,^  the  property  which 
it  was  sought  to  have  set  apart  consisted  of  a  four-story  brick 
building  of  the  value  of  twenty-five  thousand  dolkrs,  which 
had  been  erected  and  occupied  exclusively  for  business  pur- 


Appellants  rely  also  on  a  line  of  cases  where  it  is  held  that 
where  two  or  more  buildings  suitable  for  dwelling-house  pur- 
poses, belonging  to  the  claimant,  are  situated  upon  the  same 
parcel  of  land,  and  the  claimant  resides  in  one,  he  can  legally 
select  but  one  as  a  homestead.     {In  re  Ligget,  117  Cal.  352 ;' 
Tieman  v.  His  Creditors,  62  Cal.  286;  Moloney  v.  Eefer,  75 
Cal.  422  ,•«  Lubbock  v.  McMann,  82  Cal.  226;*  In  re  Allen, 
78  Cal.  293.)     The  distinction  between  these  cases  and  the 
case  of  a  single  building  is  obvious.    Under  the  express  terms 
of  the  statute  the  homestead  ''consists  of  the  dwelling-house 
in  which  the  claimant  resides  and  the  land  on  which  the  same 
is  situated."      While  this  definition  may  include  not  only  the 
land  on  which  the  dwelling-house  stands,  and  of  which  it  has 
become  a  part,  but  also  such  other  land  as  may  be  necessary 
to  its  convenient  use  and  occupation,  it  does  not,  when  fairly 
construed  with  a  view  to  the  objects  of  the  homestead  law, 
include  such  other  land  as  has  resting  thereon,  as  a  part 
thereof,  a  building  or  buildings  devoted  to  other  purposes 
than  those  of  a  family  home. 

In  the  case  at  bar,  one  floor  of  a  three-story  residence  build- 
ing was  actually  occupied  as  the  family  home,  the  occupation 
being  solely  for  the  purposes  of  such  a  home,  and  not  merely 
incidental  to  some  other  purpose.     The  place  so  occupied  was 
an  integral  part  of  the  land  on  which  the  building  stood. 
The  fact  that  the  building  contained  two  other  stories  so  con- 
structed that  they  were  more  adapted  for  renting  purposes, 
by  being  built  with  separate  street-entrances,  could  not  im- 
pair the  right  of  the  claimant  to  select  as  a  homestead  the 
building  and  all  of  the  land  on  which  it  stood.     While  those 
floors   may  have  constituted  separate  dwelling-places,  there 
was  but  one  building,  incapable  of  division,  and  the  form  of 
construction  of  the  building  is  immaterial. 

The  case  comes  fairly  within  the  doctrine  of  Heathman  v. 


1 2  Am.  St.  Bep.  834.  1 17  Am.  St.  Bep.  180. 

9  59  Am.  St.  Bep.  190.  416  Am.  St.  Bep.  108. 
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Holmes,  94  Cal.  291,  and  we  have  no  doubt  that  the  property 
could  have  been  legally  selected  as  a  homestead  during  the 
life  of  the  husband.  As  has  been  frequently  said,  the  home- 
stead statute  is  a  remedial  measure,  and  should  be  liberally 
construed. 

Being  suitable  for  residence  purposes  at  the  time  of  its 
selection  by  the  court,  and  of  such  a  character  that  it  oould 
have  been  legally  selected  during  the  life  of  the  husband,  it 
was  capable  of  selection  by  the  court 

2.  It  is  settled  that  there  is  no  specified  limitation  of  value 
in  the  caae  of  a  probate  homestead,  the  rule  being,  that  the 
court  may  set  apait  such  property  as,  regardless  of  its  value, 
in  view  of  the  value  and  condition  of  the  estate,  may  seem 
just  and  proper.  (Estate  of  Walkerly,  81  Cal.  579;  In  re 
Smith,  99  Cal.  449.)  It  has  been  held  that  where  an  estate  is 
insolvent,  the  court  must  take  into  account  the  rights  of 
creditors,  and  as  the  legislature  has  fixed  the  sum  of  five 
thousand  dollars  as  the  limit  in  value  which  the  debtor  may 
claim  for  his  homestead  against  the  demands  of  his  creditors, 
"a  wise  exercise  of  judicial  discretion  would  limit  the  home- 
stead to  be  so  set  apart  to  this  amount  in  value  in  the  case  of 
an  insolvent  estate,  where  a  homestead  of  this  value  can  he 
dixHded  from  the  remainder  of  the  estate,  or  where  the  prop- 
erty sought  to  be  set  apart  is  capable  of  suck  {admeasure- 
ment/'    (Estate  of  Adam^,  128  Cal.  380,  384.) 

While  the  rights  of  creditors  are  not  to  be  disregarded  in 
setting  apart  a  homestead,  they  *'are  subordinate  to  the  right 
of  the  family  to  a  home''  (Estate  of  Adams,  128  Cal.  383), 
and  if  in  order  to  set  apart  such  a  home  it  be  necessary  to  take 
the  entire  estate  of  the  deceased,  the  creditors'  rights  must 
yield.  (Reyes  v.  Cyrus,  100  Cal.  322.^)  Heirs,  devisees,  and 
legatees  occupy,  at  best,  no  more  advantageous  position  than 
creditors.  (Sulzburger  v.  SuUburger,  50  Cal.  385;  In  rs 
Davis,  69  Cal.  458;  Estate  of  Lahiff,  86  Cal.  151.)  While 
they  have  rights  which  should  be  considered,  the  family  is 
first  entitled  to  a  home,  if  there  be  property  capable  of  being 
set  apart  as  such ;  and  where  the  only  premises  suitable  for 
homestead  purposes  are  indivisible,  and  no  homestead  can  be 
given  to  the  family  unless  the  whole  of  such  premises  is  given. 


1B8  Am.  St.  Bep.  SOd. 
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the  fact  that  %uch  premises  are  valued  at  seventeen  thousand 
five  hundred  dollars,  and  constitute  in  value  nearly  one  half 
of  the  estate,  does  not  impair  the  homestead  right,  in  the 
absence  of  a  statutory  limitation  as  to  value. 

As  before  stated,  there  is  here  no  question  as  to  the  right 
of  any  creditor,  and,  so  far  as  the  record  goes,  it  shows  that 
the  only  other  premises  were  appraised  at  a  higher^  sum, 
and  fails  to  indicate  that  the  same,  or  any  portion  thereof, 
was  of  such  a  character  that  it  could  be  set  apart  as  a  home- 
stead. 

In  view  of  the  peculiar  condition  of  this  estate,  the  action 
of  the  court  below  was  just  and  proper.  Being  unable  to 
divide  the  only  property  suitable  for  homestead  purposes,  it 
was  necessary  to  set  aside  the  whole  of  such  property,  but  it 
was  set  apart  for  the  most  limited  period,  the  period  of  ad- 
ministration of  the  estate,  and  it  was  further  provided  that 
the  family  allowance  theretofore  granted  should  cease  and 
determine.  Thus  the  rights  of  all  others  interested  in  the 
estate  were  preserved  so  far  as  was  practicable. 

The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  F.  Ko.  2853.  Department  One.— Janaary  18,  1904.] 

THE  HIBBRNIA  SAYINGS  AND  LOAN  SOCIETY,  Ee- 
s^  jndent,  v.  LEON  H.  COCHRAN  et  al.,  Defendants; 
FRANK  C.  CLARK,  Appellant 

FOBBCLOSUBB  OW  MOBTGAGS— PaRTIXS — ^UNBSOOBDXD  DsKD — IAB  PXNDINS 

— ^Bepbksxntation  or  Gkantxb  bt  Mobtgagob^— A  grantee  of  the 
mortgagor  who  holds  an  unrecorded  deed  made  prior  to  the  eom- 
meneement  of  an  action  to  foredoee  the  mortgage,  in  which  a 
notice  of  lU  pendens  has  been  filed  for  record,  and  of  which  cfeeU 
the  plaintiff  had  no  actual  notice  when  the  action  was  commenced, 
is  not  a  necessary  party  to  the  action,  and  is  bound  by  the  decree 
rendered  therein  against  the  mortgagor,  who  fully  represents  the 
grantee  for  aU  the  purposes  of  obtaining  jurisdictioiL 
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Id. — SuBSiQUENT  E[howledoi  Ivxaterial. — It  ifl  immateria]  that  sab- 
sequent  to  the  eommeneement  of  the  aetion  it  comes  to  the  knowl- 
edge of  the  plaintiff  that  the  mortgagor,  prior  or  subsequent  to 
the  commencement  of  the  action,  eonveyed  the  mortgaged  propertj 
to  another.  The  situation  is  determined  by  the  condition  of  af- 
fairs at  the  time  of  the  commencement  of  the  aetion. 

Id. — Jurisdiction  of  PVbsok  aw  Mobtoaook—Voldntakt  Appbabancl 
— The  yoluntary  appearanee  of  the  mortgagor  at  anj  time  within 
three  jean  after  the  eommeneement  of  the  action  gives  jurisdietirn 
of  his  person,  and  is  eqaivalent  to  personal  service  of  the  summons 
and  eopj  of  the  complaint  upon  him  within  that  period. 

Id. — ^BiTDBN  of  SniffMONS — ^POWBE  OF  OousT. — ^Notwithstanding  the  re- 
turn of  the  summons  and  the  fact  that  the  derk  had  lost  power 
to  issue  an  alia$  summons,  the  eourt  had  the  power  either  to  order 
the  returned  summons  to  be  served,  or  to  order  a  new  anmmooB  to 
be  issued  for  service. 

Id. — ^RlGHTB  OF  PUBOHAfDDIr— DSFINBl   OF   iNTDtBSTS — SpBCIAL   AffEAS- 

ANCB — Motion  to  Yagati  and  Disiass. — A  purchaser  holding  an 
unrecorded  deed  ante  litem  has  the  same  right  as  a  purchaser  pen- 
dente Ute  to  appear  and  ask  to  be  made  a  party  defendant,  for 
the  protection  of  his  interests;  but  bj  his  course  in  appearing  spe- 
cially before  judgment  to  move  to  vacate  the  appearance  of  the 
mortgagor  and  dismiss  the  action,  he  in  effect  declined  to  become 
a  party;  and  his  subsequent  motion  after  judgment  to  vacate  the 
judgment,  and  to  set  aside  the  default  and  appearance  of  the  mort- 
gagor, and  to  dismiss  the  action  on  the  same  grounds  on  which  has 
former  motion  was  made,  was  properly  denied. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  motion  to  vacate  a 
judgment  and  to  set  aside  a  default  and  appearance  of  a 
mortgagor,  and  to  dismiss  an  action.  James  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Boyer,  for  Appellant 

Tobin  &  Tobin,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  appeal  by  one  Prank  C. 
Clark  from  an  order  denying  his  motion  to  vacate  the  judg- 
ment entered  in  favor  of  plaintiff  in  the  above-entitled  action, 
to  set  aside  the  default  and  appearance  of  defendant  Cochran, 
and  to  dismiss  the  action. 
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The  action  was  instituted  by  plaintiff  on  November  19, 
1898,  to  foreclose  the  lien  of  two  mortgages  executed  to  it  by 
defendant  Cochran,  against  Cochran  and  defendant  Metzger, 
a  junior  mortgagee.  Notice  of  lis  pendens  was  regularly  re- 
corded on  the  same  day.  Cochran  had  on  September  1,  1898, 
conveyed  the  property  covered  by  the  mortgages  to  one 
Schnaittacher,  but  the  deed  to  him  was  not  placed  of  record 
until  June  14,  1900,  and,  so  far  as  appears,  the  fact  of  such 
conveyance  was  unknown  to  plaintiff.  On  June  14,  1900, 
Schnaittacher  conveyed  the  property  to  appellant,  who  placed 
his  deed  of  record  on  the  same  day.  Neither  Schnaittacher 
Dor  appellant  was  ever  made  a  party  to  the  action  or  applied 
to  be  made  such. 

Summons  was  duly  issued  in  the  action,  and  on  November 
22,  1898,  returned  unserved  on  Cochran.  No  altos  summons 
was  issued,  but  on  July  23,  1900,  Cochran  voluntarily  filed 
his  written  appearance. 

Thereupon,  on  August  29,  1900,  appellant  appeared  spe- 
cially, for  the  purpose  of  moving  to  set  aside  such  appearance 
of  Cochran  and  for  a  dismissal  of  the  action,  which  motion 
was  on  November  30,  1900,  denied. 

On  January  17, 1901,  the  default  of  Cochran  was  regularly 
entered,  and  upon  his  default  and  the  answer  and  cross-com- 
plaint of  defendant  Metzger  judgment  of  foreclosure  was  en- 
tered February  2,  1901,  as  prayed  for  in  the  complaint  and 
cross-complaint 

On  March  12,  1901,  appellant  gave  notice  of  the  motion, 
from  the  order  denying  which  this  appeal  is  taken. 

The  grounds  upon  which  this  motion  woidd  be  made,  as 
well  as  the  motion  made  prior  to  judgment,  as  specified  in  the 
respective  notices,  were  substantially  that  Cochran  was  never 
served  with  summons,  that  he  did  not  appear  in  the  action 
until  after  he  had  parted  with  all  his  interest  therein,  and 
that  such  appearance  was  made  at  a  time  when  he  could  not 
have  been  served  with  a  valid  summons  under  the  provisions 
of  sections  408  and  581  of  the  Code  of  Civil  Procedure,  or  at 
all,  the  claim  in  this  connection  being  that  he  could  not  under 
such  circumstances  by  a  voluntary  appearance  give  the  court 
jurisdiction  to  enforce  the  lien  of  the  mortgages  against  prop- 
erty in  which  he  no  longer  had  any  interest. 
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There  is  not  the  slightest  pretense  that  appellant,  as  the 
successor  in  interest  of  the  mortgagor  to  the  mortgaged  prop- 
erty, had  any  defense,  legal  or  equitable,  to  urge  against  the 
enforcement  of  the  mortgage  liens,  or  that  plaintiff  obtained 
anything  by  the  foredosure  decree  to  which  it  was  not  justly 
entitled  upon  its  mortgages. 

Something  is  said  about  plaintiff  having  itself  procured  the 
appearance  of  Cochran  at  a  time  when  it  had  knowledge  of 
the  deed  executed  by  him,  but,  conceding  this  to  be  true,  we 
deem  it  entirely  immaterial  to  the  determination  of  the  ques- 
tion presented  by  this  appeaL 

Schnaittacher,  the  grantee  by  deed  made  prior  to  the  com- 
mencement of  the  action,  was  not  a  necessary  party  defend- 
ant, for  his  deed  had  not  been  recorded  when  the  action  was 
commenced,  and  the  plaintiff  had  no  actual  notice  of  such 
conveyance.  The  statute  relating  to  actions  for  the  fore- 
closure of  mortgages  expressly  provides  that  such  a  grantee 
need  not  be  made  a  party,  and  that  the  judgment  in  such  an 
action  is  ''as  conclusive  against  the  party  holding  such  un- 
recorded conveyance  or  lien  as  if  he  had  been  a  party  to  the 
action.''     (Code  Civ.  Proc.,  sec.  726.) 

So  far  as  the  records  showed,  Cochran  and  Metzger  were 
the  only  proper  parties  defendant.  An  action  to  foreclose  a 
mortgage  having  been  regularly  commenced  against  all  neces- 
sary parties,  and  notice  of  lis  pendens  recorded,  the  court  ob- 
tains complete  jurisdiction  to  enforce  the  mortgage  lien 
against  the  mortgaged  property,  so  far  as  all  persons  claim- 
ing under  the  mortgagor  are  concerned,  by  obtaining  jurisdic- 
tion of  the  persons  of  the  original  defendants.  It  can  make 
no  difference,  in  this  connection,  that,  subsequent  to  the  com- 
mencement of  the  action,  it  comes  to  the  knowledge  of  the 
plaintiff  that  the  mortgagor  prior  or  subsequent  to  the  com- 
mencement of  the  action,  conveyed  the  mortgaged  property 
to  another.  The  person  who  purchases  prior  to  the  action, 
subject  to  the  mortgage,  and  who  fails  to  record  his  deed 
prior  to  the  commencement  of  the  action,  and  of  whose  in- 
terest the  mortgagee  has  no  notice  at  the  time  he  commences 
his  action,  never  can  become  a  necessary  party,  in  the  sense 
that  it  is  necessary  to  bring  him  in,  in  order  that  a  foreclosure 
decree  effectual  against  him  may  be  rendered.  The  situation 
as  to  him  in  this  regard  is  determined  by  the  oondition  of 
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affairs  at  the  time  of  the  institation  of  the  action.  For  all 
purposes  of  obtaining  jurisdiction  the  mortgagor  fully  repre- 
sents him.  Those  who  acquire  the  property  subsequent  to  the 
commencement  of  the  action,  in  the  face  of  the  recorded  lis 
pendens,  or  with  actual  notice  of  the  suit,  are  of  course  not 
necessary  parties.  {Hibemia  Sav.  and  Loan  8oe,  v.  Leiuis, 
117  Cal.  577,  580.) 

Jurisdiction  of  the  persons  of  the  original  defendants  may 
be  acquired  by  service  of  summons  or  by  their  voluntary  ap- 
X>earance  at  any  time  within  three  years  of  the  commence- 
ment of  the  action.  (Code  Civ.  Proc.,  sees.  416,  581.)  It  ap- 
pears to  be  conceded  that  if  summons  had  been  regularly 
served  upon  Cochran,  there  would  be  no  question  as  to  the 
jurisdiction  of  the  court.  It  is  urged,  however,  that  a  defend- 
ant who  has  parted  with  his  interest  in  the  property  cannot 
give  an  apx>earance  that  will  bind  his  successor  in  interest, 
without  the  consent  of  such  successor.  But  "the  voluntary 
appearance  of  any  defendant  is  equivalent  to  personal  service 
of  th«)  summons  and  copy  of  the  complaint  ux>on  him.'' 
(Code  Civ.  Proc,  sec.  416.)  Whatever  jurisdiction  is  ac- 
quired by  service  is  therefore  acquired  by  a  voluntary  appear- 
ance. It  was  expressly  held  by  this  court  in  Hibemia  Sav, 
and  Loan  Soc.  v.  Leans,  117  Cal.  577,  580,  against  a  pur- 
chaser pendente  lite,  that  the  court  acquired  jurisdiction  of 
a  mortgragor  by  reason  of  his  voluntary  appearance  made 
nearly  three  years  after  the  commencement  of  the  action, 
and  at  a  time  when  he  had  conveyed  the  mortgaged  prox>erty 
to  the  appellant.  In  that  case,  as  in  this,  the  time  for  the 
issuance  of  an  alias  summons  by  the  clerk  had  expired  before 
the  appearance,  and  practically  the  same  contention  was  there 
made  by  the  purchaser  pendente  lite  as  is  here  made  for  the 
purchaser  pendente  lite  from  the  purchaser  ante  litem.  That 
case  fully  answers  the  contention  of  appellant  upon  the  ques- 
tion of  jurisdiction. 

It  is  urged  that  such  an  appearance  will  not  be  effectual  if 
made  at  a  time  when  the  court  could  not  acquire  jurisdiction 
over  the  defendant  by  service  of  process,  and  that  the  original 
summons  having  been  returned  and  no  alias  summons  issued 
by  the  clerk  within  a  year  (Code  Civ.  Proc,  sec.  408),  the 
defendant  could  not  longer  be  legally  served.  The  weakness 
of  appellant's  contention  in  this  behalf  lies  in  the  fact  that 

rXLl.  Cal.— 42 
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the  BnmmoDB  could  be  served  at  any  time  within  three  yean 
from  the  commencement  of  the  action,  and  that,  notwith- 
standing the  fact  that  an  alias  summons  could  not  be  issued 
by  the  clerk  (Code  Civ.  Proc.,  sec.  408),  it  was  within  the 
power  of  the  court  either  to  order  the  summons  that  had 
been  returned  to  be  served  upon  Cochran  or  to  issue  a  new 
summons  for  that  purpose.  {Ru$  ▼.  Quinn,  137  CaL  651, 
657.)  It  is  therefore  unnecessary  to  determine  what  the 
situation  would  have  been  if  jurisdiction  oould  not  at  the 
time  of  the  appearance  have  been  acquired  by  service  of 
process. 

We  have  examined  the  various  cases  dted  by  appellant,  and 
find  that  they  in  no  degree  sustain  his  contention.  It  is  not 
to  be  doubted  that  a  purchaser  pendente  lUe  is  entitled  to  be 
heard,  if  he  so  desires,  in  order  that  he  may  protect  the  prop- 
erty he  has  acquired  against  any  improper  claim,  and  doubt- 
less any  stipulation  in  fraud  of  his  rights  entered  into  by  his 
grantor  and  the  other  parties  to  the  action,  or  any  judgment 
obtained  by  fraud,  could  be  successfully  attacked  by  him.  It 
may  be  assumed  that  the  purchaser  ante  litem,  whose  convey- 
ance was  not  of  record,  has  the  same  rights  that  one  who  ac- 
quires pendente  lite  possesses.  In  a  foreclosure  proceeding 
such  purchasers  oould  probably,  on  their  application,  be  made 
parties  defendant,  and  thus  be  enabled  to  fully  protect  their 
interests.  These,  however,  are  not  matters  going  to  the  juris- 
diction of  the  court  to  render  a  valid  foreclosure  decree,  and 
are  in  no  way  involved  in  this  case. 

No  application  was  ever  made  by  appellant  to  be  made  a 
party,  or  to  be  allowed  to,  in  any  way,  participate  in  the 
action.  With  full  actual  knowledge  of  the  proceeding,  shown 
by  his  special  appearance  therein  before  judgment,  for  the 
purpose  of  obtaining  a  dismissal,  and  with  full  opportunity 
to  protect  his  interests,  he  has  never  intimated  that  plaintiff 
did  not  have  a  valid  lien  upon  the  property  for  the  fall 
amount  claimed  by  its  complaint,  or  that  his  interest  in  the 
property  is  not  subject  to  plaintiff's  claim.  Appearing  spe- 
cially before  judgment  for  the  sole  purpose  of  moving  to  set 
aside  the  appearance  of  Cochran  and  for  a  diRmissat  of  the 
action,  he,  in  effect,  declined  to  be  made  a  party.  His  motion 
made  at  that  time  was  entirely  without  merit,  and  his  subse- 
quent motion  to  set  aside  the  judgment  and  dismiss  the  action* 
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made  ux>on  the  grounds  urged  on  the  previous  motion,  was 
properly  denied. 

The  order  is  affirmed. 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  P.  No.  2836.    Department  One.— January  18,  1904.] 

GEORGE    E.    HAETER,    Appellant,    v.    CITY    OP    SAN 
JOSE  et  al.,  Respondents. 

Public  Park — ^Dedication  by  Lboislaturk — Power  of  Lease  under 
Charter — Injunction  by  Taxpayer — Dissolution. — Where  a 
public  park  of  several  hundred  acres,  at  a  distance  of  seven  miles 
from  the  center  of  a  city,  was  never  dedicated  by  individuals,  but 
was  origiDally  surveyed  for  a  park  by  the  city  authorities,  and  was 
dedicated  as  a  public  park  by  an  act  reincorporating  the  city,  and 
such  act  and  each  subsequent  charter  of  the  city,  including  the 
present  charter,  approved  by  concurrent  resolution  of  the  legislature, 
authorized  a  lease  of  some  portion  of  the  park,  and  a  lease  of  two 
and  a  half  acres  thereof  was  made  for  hotel  purposes,  as  provided 
in  its  present  charter,  in  such  a  way  as  not  in  any  manner  to  re- 
strict or  interfere  with  the  free  use  of  the  waters  or  grounds  of 
the  park  by  the  public,  and  the  lease  was  for  the  evident  benefit 
of  the  public  and  of  the  city,  a  taxpayer  cannot  sustain  an  injunc- 
tion to  prevent  the  execution  of  such  lease;  and  a  temporary  in- 
junction issued  at  his  suit  was  properly  dissolved. 

Id. — Charter — Civil  Cods. — The  injunction  was  properly  dissolved, 
whether  the  lease  is  to  be  deemed  authorized  by  the  express  terms 
of  the  city  charter  or  is  subject  to  the  limitations  of  sections  711 
and  718  of  the  Civil  Code.  The  lease,  if  subject  to  those  sections, 
would  be  valid  as  to  the  period  allowed  thereby,  and  only  void  as 
to  the  excess  of  the  period. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  dissolving  an  injunction. 
A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Henry  French,  Bodgen,  Patenon  &  Slack,  Charles  W. 
Slack,  and  Jerome  L.  Van  Dewerker,  for  Appellant 

William  A.  Beaalqr,  for  Beapondenta. 

COOPER,  C— Upon  the  filing  of  the  complaint  in  this  ae- 
tion  the  coart  below  granted  a  temporary  injunction.  After- 
ward an  amended  complaint  was  filed.  To  this  complaint 
defendant  demurred,  and  at  the  same  time  moved  to  dissolve 
the  temporary  injunction.  The  court  sustained  the  demurrer 
and  made  an  order  dissolving  the  injunction.  Judgment  was 
thereupon  entered  in  favor  of  defendants. 

Plaintiff  appeals  from  the  judgment  and  the  order  dissolv- 
ing the  injunction.  Plaintiff,  as  a  resident  and  taxpayer  of 
the  city  of  San  Jose,  seeks  to  maintain  the  action  against 
the  city  and  the  other  defendants — ^the  mayor  and  common 
council — ^to  enjoin  them  from  executing  a  lease.  The  com- 
plaint alleges  that  there  is  within  the  county  of  Sejita  Clara, 
subject  to  the  jurisdiction  of  San  Jose,  a  tract  of  land  of 
about  four  hundred  acres,  known  as  the  **City  Reservation,'* 
or  ''Alum  Rock  Park,"  and  that  the  same  is  a  public  park,  to 
the  free  use  of  which  the  plaintiff  and  the  people  of  the  city 
are  entitled ;  that  the  defendants  are  about  to,  and  will  unless 
restrained,  execute  and  deliver  a  lease  to  one  Terry  of  two 
and  one  half  acres  of  the  said  park  for  hotel  purposes  for  a 
period  of  twenty-five  years,  said  proposed  lease  being  set  out 
in  an  exhibit  annexed  to  the  complaint. 

It  is  further  alleged  that  the  defendants  have  no  power 
to  execute  the  said  lease ;  that  such  lease  will  deprive  plaintiff 
and  the  residents  of  said  city  of  the  free  use  of  the  said  park, 
destroy  and  injure  the  trees  and  shrubbery  growing  thereon, 
and  mar  the  natural  beauty  thereof,  to  the  great  and  irrepa- 
rable injury  of  plaintiff  and  the  residents  of  the  city  of  San 
Jose. 

The  present  charter  of  the  city  provides  that  a  portion  of 
the  city  park  ''may  be  leased  for  hotel  purposes  only,  not 
exceeding  two  and  one  half  acres,  for  a  term  of  not  more 
than  twenty-five  years,  but  no  such  lease  shall  in  any  manner 
I'estrict  or  interfere  with  the  free  use  of  the  waters  and 
grounds  of  the  park  by  the  public.''  (Charter  of  San  Jose, 
1,  subd.  19,  Stata.  1897,  p.  602.) 
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The  contemplated  lease  is  of  two  and  one  half  acres  and 
for  the  term  authorized  by  the  charter,  and  provides:  **The 
premises  leased  hereby,  and  the  business  conducted  thereon, 
shall  at  all  times  be  subject  to  such  stipulations  and  restric- 
tions as  may  be  prescribed  by  the  park  commissioners,  and 
this  lease  shall  not  in  any  manner  restrict  or  interfere  with 
the  free  use  of  the  waters  or  grounds  of  the  paiic  by  the 
public." 

Theref ore,  it  is  plain  that  the  present  charter  gives  the 
authority  to  execute  the  lease.  In  fact,  the  appellant  does 
not  contend  otherwise. 

The  main  contention  is,  that  the  park  was  dedicated  to 
the  public  solely  for  a  public  park,  and  that  the  city  authori- 
ties cannot  devote  any  portion  thereof  to  other  purposes.  The 
cases  cited  and  relied  upon  in  supx>ort  of  the  contention  arose 
where  the  original  title  was  conveyed  by  private  parties  for 
the  use  of  a  park  or  other  named  public  use.  For  the  pur- 
poses of  this  case,  it  may  be  conceded  that  where  the  title  is 
in  a  private  party,  and  such  private  party  conveys  land  to 
the  public  for  a  certain  definite  public  purpose,  it  cannot  be 
diverted  to  another  and  different  purpose  not  connected  with 
the  original  dedication.  The  title  in  such  case  remains  in  the 
original  owner,  subject  to  the  public  use.  The  public  takes  it 
in  trust  and  for  the  public  purpose  designated  in  the  instru- 
ment of  conveyance.  There  may  be  cases  where  the  public 
authorities  have  diverted  or  dedicated  the  property  of  the 
municipality  for  a  public  park  or  other  public  purpose  under 
such  circumstances  that  individuals  have  acquired  rights 
with  reference  thereto  that  would  entitle  such  individuals  to 
insist  that  the  city  authorities  should  not  be  allowed  to  divert 
the  property  to  other  and  independent  purposes;  but  in  this 
ease  the  property  was  not  dedicated  nor  conveyed  by  an  in- 
dividual to  the  public  for  the  purposes  of  a  park.  The  plain- 
tiff does  not  claim  to  be  the  owner,  nor  to  have  acquired  any 
rights  with  reference  to  the  park  other  than  such  as  is  pos- 
sessed by  every  taxpayer  in  the  city. 

It  appears  that  on  September  13,  1866,  it  was  resolved  by 
the  mayor  and  common  council  that  the  committee  on  public 
buildings  proceed  at  once  to  cause  a  survey  of  such  parts  of 
the  lands  on  and  in  the  vicinity  of  Penitentia  Creek  as  th^ 
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may  deem  necessary  for  the  purpose  of  being  set  apart  for  a 
public  park. 

In  March,  1867,  the  present  park  was,  by  virtae  of  said 
resolution,  surveyed  by  one  Bowen,  the  county  surveyor,  and 
a  plat  and  field-notes  made.  On  March  13,  1872,  the  legisla- 
ture passed  an  act  entitled  ''An  act  to  reincorporate  the  city 
of  San  Jose/'  (Stata.  1871-1872,  p.  333.)  Section  63  of 
this  act  provided  that  the  tract  of  land  surveyed  by  Bowen 
(being  the  present  park)  "be  and  the  same  is  hereby  declared 
a  public  park.  .  .  .  Provided,  that  said  mayor  and  common 
council  may  lease  the  same  for  a  term  not  exceeding  ten  years 
upon  such  terms  and  conditions  as  they  may  deem  proper, 
but  such  lease  shall  not  authorize  or  permit  any  use  of  dispo- 
sition of  said  park  or  reservation  as  to  prevent  the  free  use 
thereof  during  the  existence  of  such  lease  by  the  people  of 
said  city  as  a  public  park." 

The  said  act  took  effect  immediately.  The  acts  of  the  city 
authorities,  as  thus  approved  by  the  legislature,  constituted  a 
dedication  by  the  city  to  itself  as  a  public  park.  No  accept- 
ance other  than  this  was  necessary.  The  dedication  was  com- 
plete upon  the  approval  of  the  act.  {Hoadley  v.  San  Fran- 
cisco, 50  Cal.  273.)  Thus  it  is  plain  that  the  original  dedica- 
tion authorized  the  mayor  and  common  council  to  lease  all 
the  park  upon  such  terms  and  conditions  as  they  might  deem 
proper,  the  term  of  such  lease  not  to  exceed  ten  years.  The 
act  did  not  attempt  to  specify  the  purpose  for  which  such 
lease  might  be  executed,  but  left  it  wholly  in  the  discretion 
of  the  mayor  and  common  council.  Thus  the  dedication  was 
on  the  condition  that  the  park  or  any  portion  of  it  might  be 
leased. 

On  March  15,  1872,  the  legislature  passed  another  act,  en- 
titled **An  act  to  provide  for  the  opening  and  improving  of 
Santa  Clara  Avenue  in  the  county  of  Santa  Clara."  (Stats. 
1871-1872,  p.  370.)  This  act  created  a  board  of  commission- 
ers,  who  were  authorized  to  expend  money  and  improve  Santa 
Clara  Avenue.  It  was  therein  provided  that  **Said  land  thus 
selected  [the  park]  shall  be  designated  by  suitable  monu- 
ments, and  shall  be  and  remain  a  public  park  for  public  uses 
forever,  and  shall  be  under  the  charge,  control,  and  manage- 
ment of  the  board  of  commissioners  hereby  created.'* 
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Appellant  contends  that  this  latter  act  had  the  effect  of 
making  a  dedication  of  the  park,  without  any  conditions  as 
to  leasing  or  any  power  to  lease.  We  do  not  think  such  was 
the  effect  of  the  act.  The  tract  of  land  had  already  been  dedi- 
cated by  the  city  authorities  under  the  former  act  of  March 
13,  1872.  The  latter  act  could  not  dedicate  that  which  had 
already  been  dedicated.  It  could,  and  did,  place  the  manage- 
ment and  control  of  the  park  in  the  board  of  commissioners. 
If  appellant's  argument  be  conceded,  then  it  must  also  be  con- 
ceded that  the  legislature  could,  after  the  dedication,  change 
the  conditions  upon  which  the  dedication  was  made  from 
time  to  time.  And  this  the  legislature  has  done.  Thus  in 
March,  1874,  the  charter  of  the  city  was  amended,  and  the 
provisions  as  to  leasing  retained  in  substance  as  in  the  orig- 
inal act  of  March  13,  1872,  authorizing  the  city  authorities 
to  lease  for  ten  years  on  such  terms  and  conditions  as  they 
deem  proper.  (Stats.  1873-1874,  p.  418.)  A  few  days  later 
the  Santa  Clara  Avenue  act  of  March  13,  1872,  was  amended, 
authorizing  the  board  of  commissioners  to  lease  any  portion 
of  the  park  for  the  purpose  of  securing  the  erection  of  build- 
ings for  resort,  refreshment,  and  bathing.  (Stats.  1873-1874, 
p.  539.)  On  March  16,  1878,  the  charter  was  again  amended, 
retaining  the  substance  of  the  original  provision  in  regard  to 
leasing.  (Stats.  1877-1878,  p.  289.)  On  the  last-named  day 
another  act  was  passed  for  the  purpose  of  putting  an  end  to 
the  authority  of  the  board  of  commissioners  of  Santa  Clara 
Avenue.  This  act  again  placed  the  management  of  the  park 
in  the  mayor  and  common  council,  and  authorized  them  to  lease 
the  whole  or  any  portion  of  the  park  upon  such  terms  and 
for  such  periods,  not  exceeding  ten  years,  as  they  might  deem 
advisable.  (Stats.  1877-1878,  p.  290.)  The  charter  was  again 
amended  in  1891,  authorizing  the  mayor  and  common  council 
to  lease  any  portion  of  the  park  for  a  term  not  exceeding 
twenty  years.  (Stats.  1891,  p.  97.)  Finally  the  present  char- 
ter, approved  by  concurrent  resolution  on  March  5,  1897,  ex- 
pressly authorizes  a  lease  ''for  hotel  purposes  only,  not  ex- 
ceeding two  and  one  half  acres,  for  the  term  of  not  more  than 
twenty-five  years."  (Stats.  1897,  p.  592.)  Thus  it  is  readily 
seen  that  every  charter  of  the  city,  including  that  dedicatin]^ 
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the  park,  up  to  the  present  time,  has  authofized  the  leasing  of 
the  park  or  portions  thereof.  It  therefore  appears  dearlr 
that  the  contemplated  lease  was  in  the  minds  of  the  city  an- 
thorities  and  of  the  legislature  at  the  time  the  property  was 
dedicated.  Further,  it  does  not  clearly  appear,  in  the  ah- 
.sence  of  any  power  to  lease  in  the  original  dedication,  that  the 
same  parties  who  dedicated  the  land  for  a  park  might  not 
agree  to  a  use  of  a  jwrtion  of  it  for  hotel  purposes.  The  char- 
ter was  adopted  by  the  city  and  by  the  legislature. 

It  was  said  in  the  Brooklyn  Park  Commissioners  v.  Arm- 
strong,  45  N.  T.  242  :*  **  Where  the  property  is  taken,  the  owner 
paid  its  true  value,  and  the  title  vested  in  the  public,  it  owns 
the  whole  property,  and  not  merely  the  use;  and,  though  the 
particular  use  may  be  abandoned,  the  right  to  the  property 
remains.  The  property  is  still  held  in  trust  for  the  public  by 
the  authorities.  By  legislative  sanction  it  may  be  sold,  be 
changed  in  its  character  from  real  to  personalty,  and  the 
avails  be  devoted  to  general  or  special  public  purposes.  .  .  . 
The  legislature  could  discharge  it  from  the  trust  to  hold  it  foi 
a  park  and  empower  it  to  selL  It  has  done  so,  and,  so  far  at 
any  express  limitation  in  our  state  constitution  is  concerned, 
it  had  the  power  to  do  so." 

In  Commissioners  of  Franklin  County  v.  Lathrop,  9  Eao. 
463,  it  is  said:  "The  conveyance  once  made,  the  trust  is  cre- 
ated. It  can  be  destroyed  only  by  the  consent  of  the  grantor 
of  the  trust  and  the  beneficiary.  It  is  beyond  the  reach  of 
legislative  power.  But  we  are  told  that  the  grantors  of  this 
trust,  by  their  subsequent  conveyance,  have  conveyed  all  their 
remaining  interests  to  the  plaintiffs  in  error;  that  the  public 
is  the  beneficiary,  and  that  the  legislature  represents  the  pub- 
lic, so  that  we  have  here  the  consent  of  the  grantor,  the  trustee, 
and  the  cestui  que  tnist.  This  is  probably  true;  and  if  this 
consent  had  been  given  before  any  private  rights  had  been 
built  up  on  this  trust,  it  is  difficult  to  see  how  this  injunccion 
could  be  sustained."  It  was,  however,  held  in  the  latter  case 
that,  as  the  defendant  had  purchased  after  the  property  had 
been  dedicated  as  a  public  square,  and  had  made  1  astir  ^  and 
valuable  improvements,  which  were  enhanced  by  the  quare 
and  would  be  diminished  by  a  change,  the  trust  could    lot  be 

16  Am.  Bep.  70. 
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destroyed.  The  rule  is  discussed  in  Dillon  on  Municipal  Cor- 
porations (4th  ed.,  sec.  651 ),  and  it  is  there  said:  ''As  between 
the  municipality  and  the  general  public,  the  legislative  power 
is  in  the  absence  of  special  constitutional  restrictions  supreme, 
and  so  it  is  in  all  cases  were  there  are  no  private  rights  in- 
volved. If  the  municipal  corporation  holds  the  full  title  to  the 
ground  for  public  uses,  without  restriction,  the  legislature  may, 
doubtless,  direct  and  regulate  the  purposes  for  which  the 
public  may  use  it" 

But,  further,  we  are  not  prepared  to  say  that  the  public 
authorities  in  this  case  did  not  have  the  authority  to  make  the 
contemplated  lease  under  their  general  power  to  control  and 
manage  the  park.    It  was  some  seven  miles  from  the  center  of 
the  city.     It  consisted  of  four  hundred  acres,  only  two  and 
one  half  of  which  are  to  be  leased.     The  leased  premises  were 
to  be  kept  and  maintained  in  first-class  condition,  and  subject 
to  the  rules  and  regulations  of  the  city  authorities.    Persons 
affected  with  certain  diseases  are  not  to  be  allowed  as  guests 
therein.     The  hotel  is  to  be  named  **The  San  Jose  Mineral 
Springs,"  or  such  other  name  as  the  mayor  and  common 
council  consent  to.    It  is  evident  that  the  city  authorities  de- 
sire to  add  to  the  comfort  and  attractions  of  the  park  without 
expense  to  the  city,  and  at  the  same  time  derive  an  income 
from  the  lease.    It  is  not  shown  that  the  contemplated  lease 
will  in  any  way  detract  from  the  use  of  the  park  by  the  public. 
In  Oushee  v.  City  of  New  York,  42  App.  Div.  37,  58  N.  T. 
Supp.  967,  it  was  held  that  the  department  of  public  parks 
had  the  right  to  lease  a  building  in  Riverside  Park  on  the 
Hudson  for  a  period  of  years  for  restaurant  purposes.     The 
court  said  **that  in  the  control  and  management  of  the  public 
parks  of  a  great  city  it  is  perfectly  proper  to  furnish  not  only 
such  innocent  amusements  as  may  enhance  the  pleasure  of 
those  who  resort  to  the  parks,  but  such  opportunities  for  rest 
and  refreshment  for  themselves  and  their  animals  as  may  be 
required,  will  not  be  disputed.     The  doing  of  these  things  is 
no  part  of  the  public  duty  imposed  upon  municipal  corpora- 
tions as  the  agent  of  the  state  in  the  performance  of  its  gov- 
ernmental functions,  but  rather  a  part  of  the  business  of  the 
city,  which  it  may  not  undertake  in  its  private  capacity,  as 
the  owner  of  the  lands  which  have  been  set  apart  for  park 
purposes.  .  .  .  Whether,  in  doing  these  things  the  authorities 
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shall  act  themselves,  or  whether  they  shall  be  performed 
by  private  persons  under  an  agreement  with  the  park  authori- 
ties, must  be  left  very  largely  to  the  diseretion  of  those  who 
have  control  of  the  parks.  If,  in  their  judgment,  it  shall  seem 
better  that  the  furnishing  of  refreshment  shall  be  farmed  out 
to  some  person  for  a  consideration,  subject  to  the  regulation 
and  control  of  the  authorities,  it  cannot  be  said  as  a  matter 
of  law  that  such  discretion  is  beyond  their  power." 

The  supreme  court  of  Missouri  held  in  a  late  case  {State  v. 
Schweickardt,  109  Mo.  496)  that,  under  the  power  given  to 
the  city  authorities  of  the  city  of  St.  Louis  to  regulate  aU 
parks  belonging  to  the  city,  the  city  authorities  could  make  a 
contract  authorizing  the  sale  of  refreshments  in  Forest  Park, 
and  give  the  lessee  possession  of  certain  buildings  on  the  prem- 
ises  for  such  purpose.  The  court  said:  ''It  seems,  too,  to  be 
a  matter  of  common  knowledge  that  refreshments,  both  solid 
and  liquid,  refreshments  of  an  intoxicating  nature,  are  cus- 
tomarily served  to  the  visitors  of  the  great  parks  of  this  coun- 
try, Central  Park,  New  York;  Fairmont  Park,  Philadelphia; 
and  Golden  Gate  Park,  San  Francisco.  On  this  basis  of  fact 
and  of  custom  it  cannot  be  regarded  as  any  diversion  of  the 
legitimate  uses  of  the  park  to  have  refreshments  served  in  a 
manner  contemplated  by  the  ordinance  and  contract  afore- 
said. .  .  .  And  so  long  as  the  proprieties  of  life  are  observed, 
no  one  of  the  throng  who  visit  such  a  locality  has  any  grounds 
to  insist  that  his  method  of  conducting  a  park  should  be 
adopted  instead  of  the  plan  deemed  best  by  the  regularly  con- 
stituted authorities.  Such  intolerance,  on  whatever  motive 
based,  is  at  war  with  the  theory  and  practice  of  our  govern- 
ment and  an  enlightened  civilization.  Its  voice  shoidd  not 
prevail  in  a  court  of  justice,  and  in  this  connection  it  should 
be  constantly  borne  in  mind  that  within  the  legislative  sphere 
of  their  authority  the  discretion  confided  to  municipal  cor- 
porations is  as  proportionately  wide  as  is  a  like  discretion  pos- 
sessed by  the  government  of  the  state,  and  as  free  from  out- 
side interference,  and  that  discretion  is  not  subject  to  judicial 
revision  or  reversal." 

Applying  the  above  principles,  we  do  not  think  the  contem- 
plated lease  in  excess  of  the  powers  of  the  city  authorities. 
The  park  contains  mineral  springs.  The  proposed  hotel  is  for 
the  use  of  the  public,  where  those  who  desire  may  get  food 
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and  rest.  It  is  to  be  under  the  supervision  of  the  city.  It, 
if  properly  conducted,  will  add  to  the  attractions  of  the  park. 
It  will  be  no  expense,  but  a  profit,  to  the  city.  Nor  do  we 
think  the  appellant  is  entitled  to  relief  because  the  contem- 
plated lease  is  for  twenty-five  years  instead  of  the  time  pro- 
vided by  sections  711  and  7J8  of  the  Civil  Code.  Such  lease, 
if  subject  to  the  said  sections,  would  not  be  void,  except  as  to 
the  excess  of  the  period.  The  appellant  is  not  entitled  to  an 
injunction  if  the  authorities  have  the  power  to  lease  as  pre- 
scribed in  the  charter. 
The  judgment  and  order  should  be  affirmed. 

Chipman,  0.,  and  Gray,  C^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[8.  F.  No.  2840.    Department  One. — January  18,  1904.] 

MATHILDB  MEETZ,  Executrix  etc.,  Appellant,  v.  TILLIB 
MOHB  et  al..  Respondents. 

Vbubt-Deed — 8alb  to  Pat  Indxbtkdness  Skcubed — ^Injunction — ^Dis- 
solution.— An  injunction  to  restrain  a  sale  under  a  tmet-deed  to 
pay  the  indebtedness  eeenred  thereby  was  properly  dissolved  where 
it  appeared  by  the  plaintiff's  own  showing  that  the  ttle  would  not 
be  made  if  he  should  pay  the  amount  seeured;  and  by  the  defend- 
ants' showing  that  no  tender  of  any  sum  of  money  was  ever  made 
in  payment  or  satisfaction  of  the  indebtedness,  and  that  plaintiff 
did  not  aecept  an  offer  of  the  creditor  secured  to  receive  a  specific 
sum  in  fuU  payment  of  his  claim,  except  on  account  of  his  liability 
as  an  indorser  of  other  notes  of  the  plaintiff,  which  were  secured 
by  the  deed  of  trust,  and  to  discontinue  the  sale  on  payment  of  said 
sum,  no  part  of  which  was  ever  paid. 

Id. — Equitt  not  Done  bt  Plaintht. — He  who  seeks  equity  must  do 
equity;  and  where  equity  was  not  done  before  bringing  the  action 
and  obtaining  the  injunction,  nor  when  an  opportunity  was  offered 
upon  the  hearing  of  the  motion  to  dissolve  the  injunction,  the  order 
dissolving  it  was  right  and  proper. 
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b>. — Bight  or  Sale  roB  Monky  Dm — ^Liability  as  Indobser  or  Notes. 
— The  trustees  under  a  deed  of  trust  securing  money  adTaneed,  and 
also  a  liability  of  the  creditors  as  indorser  for  the  grantor  of  the 
trust,  had  a  right  of  sale  for  moneys  due  and  unpaid  to  the  ered> 
iters,  and  were  not  compelled  to  wait  until  the  notes  of  plaintiff 
which  he  indorsed  were  all  paid  by  the  makers  or  by  the  creditors, 
before  he  could  realise  on  the  security  held  for  the  money  actu%llf 
advanced. 

Id. — Amended  OoMPLAiirr  not  Filed— OouNTEB-ArriDATiT. — ^An  amend- 
ed complaint  not  allowed  to  be  filed  cannot  be  considered  as  any 
part  of  the  showing  on  which  the  temporary  injunction  was  granted, 
and  can  only  be  considered  in  the  light  of  a  counter-affidavit  on 
the  motion  to  dissolve  the  injunction. 

Id. — SurriciENGT  or  Advebtising — Postponement  or  Sale  upon  Re- 
quest BEFORE  Suit. — Where  the  deed  of  trust  provided  that  the  ad- 
vertisement of  sale  should  be  made  twice  a  week  in  some  newspaper 
published  in  the  city  and  county  of  San  Francisco  at  least  twice 
a  week  for  three  weeks,  and  the  advertisement  was  claimed  in  the 
amended  comphiint  to  be  insufficient  because  published  in  a  paper 
not  devoted  to  general  news  and  of  small  circulation,  such  objection 
is  not  tenable  where  it  appears  that  the  sale  was  twice  postponed  at 
plaintiff's  request,  and  was  advertised  twice  a  week  for  the  period 
of  eight  weeks  prior  to  the  issuance  of  the  injunction. 

Id. — Demand — ^Pleading — Suffioiency  or  Answer. — Where  the  answer 
alleges  a  demand,  and  also  alleges  that  the  defendants  have  duly 
performed  all  the  requirements  of  the  deed  of  trust  and  agreement 
on  their  part  to  be  performed  as  a  condition  precedent  to  the  sale 
of  the  land,  the  answer  is  not  objectionable  on  the  ground  that  it 
does  not  allege  a  demand  in  writing. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  dissolving  an  injunction.  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

T.  M.  Osmont,  for  Appellant 

Mullany,  Grant  &  Cushing,  for  Respondents. 

VAN  DYKE,  J. — ^Following  the  complaint  in  this  case,  tem- 
porary injunction  was  issued,  and  the  defendants  thereafter, 
upon  notice  and  supported  by  affidavit  and  answer  to  the  com- 
plaint,  moved  the  court  to  dissolve  the  same,  which  was 
granted,  and  the  appeal  is  taken  from  such  order  dissolving 
the  injunction. 
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The  complaint  stated  substantially  the  following  facts :  That 
plaintiff's  testator,  Theodor  Meetz,  on  the  twelfth  day  ^f 
February,  1897,  made  and  delivered  to  defendant,  M.  J.  Ru- 
dolph Mohr,  a  promissory  note  for  sixteen  hundred  dollars, 
and  at  the  same  time  conveyed  to  Emil  Mohr,  as  trustee,  a 
deed  of  certain  real  estate  in  Kern  County,  also  transferred 
to  said  Emil  Mohr  certain  personal  property,  all  as  security 
for  the  payment  of  the  said  sixteen  hundred  dollars,  and  also 
to  secure  said  Rudolph  against  any  liability  that  might  arise 
against  him  out  of  the  indorsement  of  certain  promissory  notes 
for  said  Meetz,  and  any  indebtedness  that  might  be  due  to 
said  Rudolph  on  open  account.  It  was  provided  that  in  the 
case  of  default  in  the  payment  of  said  indebtedness  the  trustee 
should  proceed  to  sell  said  property,  and  out  of  the  proceeds 
of  said  sale  discharge  said  indebtedness  and  render  the  surplus 
to  said  Theodor  Meetz,  and  it  was  also  provided  that  upon  the 
payment  of  said  indebtedness  or  the  release  of  said  Rudolph 
from  the  said  indorsement  upon  said  notes  all  the  property 
referred  to  in  said  deed  of  trust  and  agreement  should  be 
reconveyed  by  the  trustee  to  said  Theodor  Meetz.  Thereafter, 
and  prior  to  the  commencement  of  the  action,  it  was  averred 
that  Theodor  Meetz  died  testate  in  the  county  of  Alameda,  the 
place  of  his  residence,  and  that  by  his  will  plaintiff  was  named 
as  executrix,  and  thereafter  the  will  was  duly  probated,  and 
she  was  appointed  as  such  executrix  of  the  will.  It  is  further 
averred  that  the  defendants  Tillie  Mohr  and  William  P. 
Hoelscher,  trustees,  have  advertised  for  sale  said  lands  for 
payment  of  the  indebtedness  alleged  to  be  due  and  owing  from 
said  Theodor  Meetz  to  the  defendant  Rudolph  Mohr,  which  is 
claimed  by  said  Rudolph  to  be  the  sum  of  twelve  thousand 
dollars,  being  the  full  amount  of  all  the  promissory  notes  men- 
tioned, those  that  he  had  indorsed  as  well  as  the  notes  pay- 
able to  him,  but  that,  as  plaintiff  is  informed  and  believes, 
the  said  estate  is  not  indebted  to  said  Rudolph  Mohr  in  the 
sum  of  twelve  thousand  dollars,  or  in  any  sum  in  excess  of  two 
thousand  dollars  on  said  notes,  exclusive  of  interest,  and  that 
the  entire  indebtedness  now  due  or  owing  from  said  estate  to 
said  Rudolph  does  not  exceed  the  sum  of  six  thousand  dol- 
lars, and  that  the  said  Rudolph  never  paid  any  of  said  notes 
which  he  indorsed,  except  a  note  of  one  thousand  dollars  to 
M.  Kane,  and  that  whether  he  is  liable  for  the  payment  of 
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the  remainder  of  said  notes  the  plaintiff  is  not  advised  and  is 
unable  to  state.  It  is  also  allegred  that  the  defendants,  as 
troKtees,  have  advertised  for  sale  at  the  same  time  certain 
certificates  of  capital  stock  of  the  Bayerque  Land  Company,  a 
corporation, — to  wit,  six  shares  of  the  capital  stock  of  the  cor- 
poration. It  is  further  averred  that  plaintiff  is  ignorant  as  to 
whether  the  first  trustee,  Emil  Mohr,  ever  conveyed  the  prop- 
erty to  the  defendants  Tillie  Mohr  and  William  F.  Hoelscher, 
but  is  informed  and  believes  that  said  defendants  TiUie  Mohr 
and  Hoelscher  claim  the  said  conveyance  has  been  made,  and 
that  they  are  the  snocessors  in  trust  of  the  said  Emil  Mohr.  It 
is  further  averred  that  in  February,  1900,  the  plaintiff  ten- 
dered to  Budolph  Mohr  the  sum  of  seven  thousand  dollars 
towards  the  payment  and  satisfaction  of  said  indebtedness  of 
the  estate  of  Meetz,  deceased,  promising  to  pay  the  balance 
of  said  indebtedness  later;  that  said  sum  so  tendered  was 
more  than  sufficient  to  pay  and  discharge  all  of  said  indebt> 
edness,  but  that  said  Budolph  did  not  accept  said  money,  but 
he  assured  plaintiff  that  he  would  take  the  matter  into  con- 
sideration, claiming  that  the  entire  amount  of  twelve  thou- 
sand dollars  was  then  due  and  owing,  as  aforesaid.  It  is  fur- 
ther averred  that  the  defendant  trustees  intend  to  proceed 
with  the  sale  of  said  property,  unless  restrained  by  order  of 
court,  and  the  title  of  the  plaintiff  to  said  estate  will  be 
douded,  embarrassed,  and  prejudiced. 

On  the  hearing  of  the  motion  dissolving  the  injunction  it 
was  shown  by  the  answer  of  defendants  and  their  afiidavits 
that  no  tender  of  any  sum  of  money  whatever  was  ever  made 
to  said  Budolph  in  payment  or  satisfaction  of  the  indebted- 
ness mentioned  in  the  complaint;  that  personal  property 
pledged  to  secure  said  indebtedness  was  sold  by  the  defend- 
ants before  the  issuance  of  the  injunction ;  that  the  same  was 
purchased  by  said  Budolph  for  twenty-five  hundred  dollars, 
which  sum,  together  with  certain  earnings  of  the  stock,  was 
credited  by  him  to  said  estate,  leaving  a  balance  due  from 
said  estate  of  $3,759.75;  that  said  Budolph  was  willing  to 
receive  said  sum  in  full  payment  of  his  claim,  except  his  lia- 
bility as  indorser  of  said  notes,  and  to  continue  to  hold  said 
deed  of  trust  and  the  property  thereby  conveyed  as  the  secur- 
ity to  protect  him  against  any  liability  on  said  notes  indorsed 
by  him,  and  not  sell  said  property.    Further,  at  said  hearing 
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'  of  the  motion  said  Rudolph  offered  to  accept  said  sum  of 

^  $3,759.75  in  full  payment  of  his  claim,  except  on  account  of 

^  his  liability  as  indorser  of  said  other  notes,  and  to  discontinue 

^  the  sale  and  publication  of  notice  of  sale  of  said  land  and 

^  premises,  but  plaintiff  did  not  accept  said  offer,  and  did  not 

^  pay  said  sum  or  any  part  thereof.    Thereupon  plaintiff  moved 

to  amend  her  complaint.    The  material  averments  in  said 
^  amended  complaint  being,  that  defendant  Tillie  Mohr  was,  and 

h  still  is,  the  wife  of  the  co-defendant,  M.  J.  Rudolph,  and  that 

&  said  Rudolph  claims  a  right  under  said  deed  of  trust  to 

i  appoint  new  trustees  in  place  of  said  Emil  Mohr,  and,  claim- 

t  ing  such  power,  selected  his  wife,  the  said  Tillie  Mohr,  together 

:  with  the  defendant  William  F.  Hoelscher,  to  act  aa  trustees, 

t  and  it  is  averred    upon  information  and  belief    that  said 

Hoelscher  was  formerly  a  clerk  or  bookkeeper  of  said  Rudolph 
t  Mohr,  and  that  neither  of  said  trustees  have  pecuniary  means 

suflScient  to  respond  to  plaintiff  for  the  proceeds  of  said  trust 
[  property.    It  is  further  averred  in  said  amendment  to  the 

complaint  that  by  the  deed  of  trust  it  is  provided  that  the 
f  advertisement  .of  sale  of  said  property  shall  be  made  at  least 

I  twice  a  week  for  three  weeks  in  some  newspaper  published  in 

the  city  and  county  of  San  Francisco,  whereas  the  publication 
and  notice  in  this  case  was  made  in  a  newspaper  known  as 
the  "Journal  of  Commerce,"  published  in  said  city  and 
county,  and  that  said  "Journal  of  Commerce"  is  not  a  paper 
,  devoted  to  general  news,  and  does  not  circulate  among  people 

'j  generally,  but  that  it  is  devoted  to  special  subjects,  and  cir- 

culates among  a  comparatively  small  class  of  people  only. 
The  court  denied  the  plaintiff's  application  to  file  the  amend- 
ment to  the  complaint,  and  it  can  therefore  only  be  considered 
in  the  light  of  a  counter-affidavit,  and  not  aa  a  part  of  the 
showing  on  which  the  temporary  injunction  waa  granted. 

It  was  claimed  on  the  part  of  the  appellant  that  it  would 
be  improper  for  the  trustees  to  sell  the  land  and  hold  the  pro- 
ceeds to  protect  Rudolph  from  his  liability  as  indorser;  but 
it  is  shown  by  the  answer  and  affidavits  that  the  defendants 
propose  to  sell  the  property  only  for  the  purpose  of  pajdng 
the  amount  due  to  Rudolph  under  said  deed  of  trust,  with 
the  proper  costs  and  expenses  of  sale,  and  that  they  did  not 
propose  to  sell  said  land,  or  any  part  thereof,  for  the  purpose 
of  paying  to  said  Rudolph  any  amount  for  which  he  is  liable 
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by  reason  of  his  indorsement  on  said  notes,  save  and  except 
such  amount  as  he  had  already  paid  at  the  time  of  the  sala 
It  is  conceded  that  the  deed  of  trust  was  ^ven  as  security, 
not  only  for  the  note  of  Meetz,  but  also  for  the  repayment 
of  moneys  advanced  by  Rudolph,  and  to  protect  him  from 
liability  as  indorser  of  Meetz 's  notes.  Rudolph  was  not  re- 
quired, as  contended  by  appellants,  to  wait  until  the  notes  he 
had  indorsed  were  all  paid  by  the  makers  or  by  himself  be> 
fore  he  could  realize  on  the  security  he  held  for  the  mon^ 
actually  advanced  by  him.  It  is  also  contended  that  it  was 
not  shown  that  the  defendant  trustees  were  properly  substi* 
tuted  in  place  of  Emil  Mohr,  the  original  trustee.  The  com- 
plaint on  which  the  temporary  injunction  was  issued  described 
the  defendants  Tillie  Mohr  and  Hoelscher  as  trustees,  and  the 
answer  alleges  the  substitution  of  trustees,  showing  that  such 
substitution  was  made  pursuant  to  the  terms  of  the  deed  of 
trust. 

The  alleged  insufBciency  of  the  advertising  is  first  mentioned 
in  the  amendment  which  the  court  refused  to  have  filed.  No 
question  of  that  kind  was  raised  in  the  complaint  on  which  the 
temporary  injunction  was  granted,  and  it  appeared  on  the 
showing  on  behalf  of  the  defendants  at  the  hearing  of  the 
motion  to  dissolve  the  injunction  that  they  not  only  postponed 
the  sale  twice  at  the  request  of  the  appellant  after  they  began 
to  advertise  it,  but  advertised  the  sale  twice  a  week  for  a 
period  of  eight  weeks,  instead  of  three  weeks,  prior  to  the  is- 
suance of  the  injunction. 

Appellant  suggests  that  defendants  have  no  right  to  sell, 
because  the  answer  does  not  allege  a  demand  in  writing,  but 
the  answer  does  allege  a  demand,  and  also  alleges  that  the  de- 
fendants have  duly  performed  all  the  requirements  of  said 
deed  of  trust  and  said  agreement  on  their  part  to  be  pei^ 
formed  as  a  condition  precedent  to  the  sale  of  the  land,  and 
this  is  sufficient.  (Code  Civ.  Proc,  sec.  457 ;  Bradford  Invest- 
ment Co.  V.  Joost,  117  Cal.  204.) 

The  plaintiff  did  not  make  any  tender  nor  meet  defendant's 
offer  to  accept  a  part  of  the  amount  claimed  to  be  due^  as 
already  stated.    Under    these  circumstances    the  court 
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dearly  right  in  dissolving  the  injunction.  **A  sale  under  a 
trust-deed  will  not  be  enjoined  when  it  appears  by  complain- 
ant's own  showing  that  no  sale  would  be  made  if  he  should 
pay  what  ^e  admits  to  be  due  and  what  he  avers  his  ability 
and  willingness  to  pay.''     (High  on  Injunctions,  sec.  452.) 

From  the  showing  made  in  the  court  below  it  clearly  appears 
that  all  appellant  had  to  do  to  prevent  the  threatened  sale 
was  to  pay  the  testator's  debt,  then  overdue,  to  the  defendant 
Rudolph  Mohr,  and  which  sale,  in  case  of  non-payment,  was 
authorized  by  the  deed  of  trust.  There  is  no  claim  on  the  part 
of  appellant  that  she  has  been  prejudiced  by  the  substitution 
of  trustees  or  on  account  of  the  sale  not  having  been  otherwise 
advertised. 

One  who  seeks  equity  must  do  equity,  and  the  plaintiff  in 
this  case  did  not  do  so  before  bringing  the  action,  and  fur- 
ther failed  and  refused  to  do  equity  when  an  opportunity  was 
offered  at  the  hearing  of  the  motion.  The  order  of  the  court 
below,  therefore,  dissolving  the  injunction,  under  the  circuni- 
stances,  was  right  and  proper. 

Order  afiSrmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
GZLL  Oil.— 43 
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[8.  F.  No.  2722.    Department  One.— January  18,  1904.] 

WHITE  SEWING  MACHINE  COMPANY,  AppeUant,  ▼. 
WILLIAM  P.  COURTNEL  et  al.,  Defendants;  ALBERT 
BROWN,  Respondent. 

Bond— 43ubKtt8hip — Commission  Agbnt  —  Continuing  Guaranty— 
BsvocATiON  AS  TO  FUTURE  TRANSACTIONS. — A  bood  eonditioned  in 
Bubfltanee  that  if  an  agent  of  the  plaintiff  for  the  sale  of  sewing- 
maehines  on  eotniniBsion  should  pay  all  indehtedness  then  existing, 
or  that  he  might  thereafter  in  any  way  ineur,  to  the  plaintiff,  the 
bond  should  be  void,  though  teehnieaUy  a  eontract  of  suretyship^ 
is  as  to  aU  future  liability,  for  sueeessive  transactions  not  begun, 
goremed  by  the  same  rule  as  a  continuing  contract  of  guaranty, 
under  section  2815  of  the  Civil  Code,  and  may  be  revoked  at  asj 
time  as  to  future  independent  transactions,  with  respect  to  which 
the  consideration  is  not  continuing. 

Id. — Mode  or  Revocation — Demand  for  Release  or  Surety — Rrt.ease 
BY  Agent  or  Plaintiff. — A  demand  by  the  surety  for  a  release, 
and  the  consent  thereto  by  phiintiff 's  agent,  followed  by  the  exeeu- 
tion  of  a  release,  is  the  equivalent,  and  was  in  substance  a  revoca- 
tion, of  the  contract  by  the  surety;  and  the  fact  that  the  authority 
of  the  agent  to  make  the  release  was  not  in  writing  is  not  material. 
No  formal  release  was  necessary  to  terminate  the  contract. 

li>. — Future  Sale  or  Machines. — The  liability  of  the  surety,  after 
such  revocation  and  release,  was  extinguished  in  reference  to  a 
future  sale  of  machines  by  the  plaintiff  to  the  agent,  and  the  surety 
cannot  be  held  liable  for  the  price. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Morrison  &  Cope,  and  W.  M.  Qardiner,  for  Appellant. 

The  contract  was  one  of  specific  suretyship  on  a  note,  and 
not  a  continuing  guaranty,  and  could  not  be  revoked  by  the 
surety.  {Page  v.  White  Sewing  Machine  Co.,  12  Tex.  Civ. 
App.  327;  Mcintosh-Huntington  Co.  v.  Reed,  89  Fed.  464; 
Saint  V.  Wheeler  &  Wilson  Mfg.  Co.,  95  Ala.  362  ;i  Augham- 
paugh  V.  Schmidt,  77  Iowa,  13 ;  Brandt  on  Suretyship,  2d  ©d., 
sec.  1133.)     The  release  by  the  attorney  was  void,  because 
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not  authorized  in  writing.  (Civ.  Code,  sec.  2309.)  The  re- 
tease  was  without  consideration,  and  was  nudum  pactum.  (20 
Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  pp.  744,  745.) 

Parcels  &  Brown,  for  Respondent. 

The  bond  is  a  continuing  guaranty  as  to  future  transac- 
tions, and  such  guaranty  may  be  revoked.  (Civ.  Code,  sees. 
2814,  2815;  McShane  v.  Padian,  142  N.  Y.  207;  Hatch  v. 
Hobls,  12  Gray,  447 ;  Farmers  and  MecJtanics'  Bank  v.  Ker- 
ckeval,  2  Mich.  505 ;  Brandt  on  Suretyship  and  Guaranty,  sees. 
157-164;  Agawam  Bank  v.  Strever,  18  N.  Y.  502;  Howe  Ma- 
chine Co.  V.  Farrington,  82  N.  Y.  121 ;  Bosiwick  v.  Van  Voor- 
his,  91  N.  Y.  353 ;  La  Rose  v.  Logansport  Nat  Bank,  102  Ind. 
832 ;  Conduiti  v.  Ryan,  3  Ind.  App.  1 ;  Mathews  v.  Phelps,  61 
Mich.  327  ;i  Singer  Mfg.  Co.  v.  Draughan,  121  N.  C.  88;*  Weed 
Seunng  Machine  Co.  v.  Winchell,  107  Ind.  260.)  The  written 
release,  given  at  the  surety's  request,  extinguished  the  obliga- 
tion.    (Civ.  Code,  sec.  1541.) 

Mullany,  Grant  &  Cushing,  for  Defendant  Courtney. 

SHAW,  J. — This  is  a  suit  on  a  bond  of  the  defendants  to 
the  plaintiff,  dated  January  27,  1895,  in  the  penal  sum  of  one 
thousand  dollars.  The  condition  of  the  bond  in  substance 
was,  that  if  Courtney  should  pay  to  the  plaintiff  all  indebted- 
ness then  existing,  or  that  he  might  thereafter  in  any  way  in- 
cur, the  bond  should  be  void.  Courtney  was  at  that  time 
about  to  become,  or  had  been  appointed,  agent  of  the  plaintiff 
for  the  sale  of  its  machines,  and  as  a  part  of  the  transaction 
a  written  agreement  was  made  between  the  company  and 
Courtney,  providing  for  the  consignment  of  sewing-machines 
to  the  latter,  to  be  sold  on  commission  at  prices  designated, 
under  which  agreement  consignments  were  made.  About  the 
first  of  August  of  the  same  year,  Courtney  having  become  in- 
solvent, and  being  about  to  institute  proceedings  in  insolvency 
for  his  discharge,  the  defendant  Brown  demanded  of  the 
plaintiff's  Pacific  Coast  manager,  one  Porden,  to  be  released 
from  the  bond,  and  thereupon,  with  the  consent  of  Courtney, 
and  by  direction  of  Forden,  who  had  authority  in  that  behalf, 
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a  release  was  executed  in  the  name  of  the  plaintiff  by  its  at- 
torney, Credy.  The  ooort  finds  that  this  release  was  after- 
ward ratified  by  the  plaintiff.  A  small  balance  at  this  time 
due  the  plaintiff  was  afterward  paid.  Under  a  subsequent 
agreement  between  the  plaintiff  and  Courtney,  dated  April  11, 
1898,  to  which  Brown  was  not  privy,  some  machines  were  sold 
to  Courtney  and  his  notes  taken  for  the  purchase  money  in 
the  aggregate  sum  of  $993,  for  which  and  interest  Uus  suit 
is  brought 

The  above  facts  appear  from  the  findings  of  the  oourt,  and 
are  fully  supx>orted  by  the  evidence,  except  that  the  anthority 
of  Forden  to  execute  releases  was  not  in  writing.  Judgment 
was  entered  against  the  defendant  Courtney,  btit  in  favor  of 
the  defendant  Brown.  The  appeal  is  from  the  latter  judg- 
ment. 

The  plaintiff's  contention  is  based  on  the  assumption  that 
Brown,  as  surety,  had  no  right  to  revoke  the  contract  of  sure- 
tyship, nor  to  demand  and  receive  a  release  as  surety  as  to 
future  transactions  between  Courtney  and  the  plaintiff,  but 
that  he  was  bound  to  continue  responsible  upon  the  bond  for 
all  time,  and  for  all  future  transactions,  so  long  as  the  plain- 
tiff chose  to  continue  dealings  with  Courtney.  But  such  is 
not  the  effect  of  the  transaction.  It  may  be  conceded  that  if 
the  bond  had  recited  that  Courtney  was  appointed  agent  of 
the  plaintiff  for  a  definite  time,  and  the  obligation  of  Brown 
was  to  stand  as  his  surety  during  that  time,  he  could  neither 
revoke  the  contract  nor  would  he  be  entitled  to  a  release  with- 
out consent  of  the  plaintiff.  And  the  same  would  be  true  with 
respect  to  a  contract  to  become  surety  for  the  performance 
of  any  definite  contract,  such  as  the  erection  of  a  building  or 
the  administration  of  an  estate.  But  this  was  a  contract  to 
become  surety  for  any  liability  which  might  thereafter  in  any 
manner  exist  or  be  incurred  on  the  part  of  Courtney  to  the 
plaintiff.  Although  technically  a  contract  of  suretyship,  it  is 
governed  by  the  same  rule  as  a  continuing  contract  of  guar- 
anty under  section  2815  of  the  Civil  Code.  That  section  pro- 
vides as  follows:  *'A  continuing  guaranty  may  be  revoked  at 
any  time  by  the  guarantor,  in  respect  to  future  transactions, 
unless  there  is  a  continuing  consideration  as  to  such  transac- 
tions which  he  does  not  renounce."  A  continuing  guaranty 
IS  defined  to  be,  "A  guaranty  relating  to  a  future  liability 
of  the  principal,  under  successive  transactions,  which  either 
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^  continue  his  liability  or  from  time  to  time  renew  it  after  it 

'  has  been  satisfied."     (Civ.  Code,  sec.  2814.)     This  is  an  exact 

description  of  the  legal  effect  of  the  contract  here  in  qnes- 
'•  tion,  although  nominally  a  contract  of  suretyship.    The  rea- 

^  son  of  the  rule  is  the  same  in  one  case  as  in  the  other,  and  it 

'  applies  equally  to  both.    The  code  itself  provides  that  "a 

'•  surety  has  all  the  rights  of  a  guarantor.**     (Civ.  Code,  sec. 

'  2844.)     Therefore,  as  a  surety  upon  a  contract  contemplating 

a  future  liability  of  the  principal  under  successive  transac- 
I'  tions,  he  had  a  right  at  any  time  to  revoke  the  contract  with 

'•  respect  to  liability  upon  any  transaction  which  was  not  at 

that  time  begun.    The  provision  relating  to  the  renunciation 
of  any  continuing  consideration  has  no  application,  because 
i  there  was  no  consideration  at  all  as  to  Brown,  and  as  to  Court- 

ney the  consideration  was  not  continuing  as  to  future  inde- 
r  pendent  transactions  such  as  this  in  question.    The  considera- 

■;  tion  for  the  notes  was  the  machines  sold  to  Courtney  at  the 

t  time  the  notes  were  given,  and  that  was  the  only  consideration 

t  upon  which  Brown,  if  he  had  not  previously  revoked,  could 

t  have  been  held  liable  as  surety  with  respect  to  that  particular 

i:  transaction.    The  demand  for  a  release,  and  the  consent  there- 

in to  by  the  plaintiff's  agent,  followed  by  the  execution  of  the 

t  release,  was  certainly  the  equivalent  of,  and  in  substance  was, 

r  a  revocation  of  the  contract  by  the  surety,  Brown.    The  fact 

that  the  authority  of  Forden  was  not  in  writing  is  inuna- 
terial,  because  no  formal  release  was  necessary  in  order  to 
terminate  the  contract. 

Some  attempt  is  made  to  show  that  some  of  the  machines 
for  which  the  notes  sued  on  were  given,  were  in  the  possession 
of  Courtney  at  the  time  the  demand  for  release  was  made  by 
Brown,  and  that  therefore  the  liability  sued  on  was  one  exist- 
ing at  the  time  of  the  revocation,  and  consequently  was  not 
affected  thereby.  This  cannot  be  the  case.  Under  the  terms 
of  the  contract  between  Courtney  and  the  plaintiff  the  ma- 
chines  in  Courtney's  possession  at  the  time  Brown  demanded 
the  release  were  not  the  property  of  Courtney,  but  the  prop- 
erty of  the  plaintiff.  The  only  liability  of  Brown  at  that 
time  with  respect  to  those  machines  was  for  the  return  of  the 
machines  to  the  plaintiff  in  good  order  and  condition,  if  un- 
sold, or  for  the  proceeds  thereof  if  Courtney  should  sell  them 
as  agent  for  the  plaintiff  under  the  contract  then  existing. 
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This  liability,  however,  is  not  the  one  here  sued  on,  and  it 
was  extinguished  by  the  sale  of  the  machines  to  Courtney. 
This  sale  was  a  future  transaction  with  relation  to  which  the 
contract  of  suretyship  was  revoked,  and  for  which  Brown 
could  not  be  held  responsible.  After  such  revocation  the 
plaintiff  had  no  right  to  make  an  absolute  sale  of  the  machines 
on  hand  to  Courtney  and  hold  Brown  liable  on  the  bond  for 
the  price. 
The  judgment  appealed  from  is  affirmed. 

Angellottiy  J.,  and  Van  Dyke,  J.,  eoneorred. 


[S.  F.  No.  2863.    Department  One. — Jann&ry  19,  1904.] 

AMERICAN  FIRE  INSURANCE  COMPANY  OF  FHILA- 
DELPHIA,  Respondent,  v.  W.  H.  H.  HART,  Appellant. 

FlEB  INSURAJJCB — UNAUTHORIZED  APPLICATIOM  POR  POUOY— MkASURR  OF 

Damages  AOAnrsT  Assumed  Agent. — In  an  action  hy  a  fire-insnr- 
anee  company  to  recover  damages  from  one  who  represented  him- 
self to  be  an  agent  of  a  mining  company  to  procure  insuranee  on 
its  property,  without  having  actual  authority  to  do  so,  the  mining 
company  having  refused  to  receive  the  policy  or  pey  the  premium, 
the  measure  of  damages  is  not  the  amount  of  the  unpaid  premium 
on  the  policy,  which  had  no  validity,  nor  the  excess  of  the  premium 
over  the  actual  cost  of  insurance,  but  merely  the  loss  proximately 
caused  to  the  insurance  company  by  its  actual  expense  in  makir^. 
issuing,  and  delivering  the  policy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.     William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion. 

Aylett  R.  Cotton,  for  Appellant. 

There  was  no  risk  incurred  by  the  policy,  as  it  never  took 
effect.  (2  May  on  Insurance,  3d  ed.,  sec.  4.)  No  damage  was 
proximately  caused  by  the  alleged  misrepresentation,  and  the 
premium  was  no  measure  of  damage.    No  actual  damage  was 
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proved,  and  none  can  be  recovered  without  proof.  {Morrison 
V.  Lads,  39  Cal.  381-388 ;  London  etc.  Fire  Ins.  Co.  v.  Liebes, 
105  Cal.  213.) 

A.  D.  D'Ancona,  for  Respondent 

The  agent,  having  no  authority,  was  personally  responsible 
for  the  premium  contracted  for  by  him.  (Story  on  Agency, 
sec.  264;  2  Am.  &  Eng.  Ency.  of  Law,  p.  1124;  HaU 
V.  CrandaU,  29  Cal.  570  ;i  Lander  v.  Castro,  43  Cal.  497;  Wal- 
lace V.  Bentley,  77  Cal.  79.) 

HAYNES,  C. — ^The  defendant  appeals  from  the  judgment, 
and  also  from  an  order  denying  his  motion  for  a  new  trial. 

The  plaintiff  is  a  corporation  doing  business  as  a  fire- 
insurance  company  in  this  state.  Its  complaint  in  this  action 
alleged,  in  substance,  that  the  San  Justo  Mining  Company 
is  a  corporation  doing  business  in  this  state,  having  its  prin- 
cipal place  of  business  in  San  Francisco;  that  on  December 
12,  1898,  the  defendant  requested  the  plaintiff  to  issue  to 
said  mining  company  a  policy  of  fire  insurance  for  the  period 
of  one  year  from  noon  of  that  date,  in  an  amount  not  exceed- 
ing seventeen  thousand  dollars,  upon  certain  property  of  which 
it  was  the  owner;  that  at  and  before  the  time  of  making 
said  request  defendant  represented  to  the  plaintiff  that  he 
was  the  agent  of  said  mining  company,  and  was  authorized 
by  it  to  procure  said  policy  for  it,  and  agreed  on  its  behalf 
that  it  would  pay  to  plaintiff  as  the  consideration  and  pre- 
mium of  said  policy  the  sum  of  $367.50;  that  relying  upon 
said  statement  of  the  defendant,  plaintiff  issued  said  policy; 
**that  defendant,  as  a  matter  of  fact,  was  unauthorized  by, 
and  did  not  have  authority  from  said  San  Justo  Mining  Com- 
pany to  procure  or  request  the  issuance  of  said  policy,  and 
defendant  knowingly  exceeded  his  authority  in  procuring  the 
issuance  thereof  by  plaintiff";  that  said  mining  company  has 
failed  and  refused  to  pay  said  money  or  any  part  thereof, 
and  that  by  said  acts  of  defendant  plaintiff  has  been  damaged 
in  the  sum  of  three  hundred  and  ninety  dollars,  with  interest 
from  December  12,  1898,  and  prayed  judgment  therefor. 

Defendant's  demurrer  to  the  complaint,  for  want  of  facta 


1 89  Am.  Pee.  64. 
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and  for  onoertainty,  was  ovemiled,  and  he  thereupon  an- 
swered, patting  in  issue  all  its  allegations.  Upon  the  trial 
the  court  found  for  the  plaintiff  that  defendant  requested 
the  issuance  of  the  policy;  ''that  at  and  previous  to  the  time 
of  making  said  request  defendant  represented  and  stated  to 
the  plaintiff  that  he  was  the  agent  of  said  San  Justo  Mining 
Company  and  was  authorized  by  it  to  procure  said  policy  of 
it;  that  defendant  agreed  on  behalf  of  said  corporation  that 
it  would  pay  to  plaintiff  as  the  consideration  and  premium 
for  said  policy  the  sum  of  $367.50  on  said  twelfth  day  of 
December,  1898;  that  defendant  was,  as  a  matter  of  fact, 
unauthorized  by,  and  did  not  have  authority  from,  said  San 
Justo  Mining  Company,  to  procure  or  request  the  issuance 
of  said  policy,  and  defendant  knowingly  exceeded  his  author- 
ity in  procuring  the  issuance  thereof  by  plaintiff;  that  said 
San  Justo  Mining  Company  has  failed  and  refused  to  pay 
said  sum  of  $367.50,  or  any  part  thereof ;  that  by  the  afore- 
said acts  of  defendant  plaintiff  was  damaged  in  said  sum  of 
$367.50." 

The  material  questions  in  the  case  are  raised  by  demxmrer 
to  the  complaint,  by  the  contention  that  the  findings  do  not 
support  the  judgment,  and  by  motion  for  a  new  trial  upon 
the  ground  of  the  insufficiency  of  the  evidence  to  justify  the 
findings  and  errors  of  law  occurring  upon  the  trial.  The 
principal  questions  presented  are,  however,  whether  the  de- 
fendant incurred  any  liability,  and,  if  so,  what  is  the  measure 
of  his  liability  f 

It  is  distinctly  alleged  and  found  ''that  defendant,  as  a 
matter  of  fact,  was  unauthorized  by,  and  did  not  have  au- 
thority from,  the  San  Justo  Mining  Company  to  procure  or 
request  the  issuance  of  said  policy."  Upon  this  all^ation 
and  finding  it  is  clear  that  no  liability  upon  or  under  the 
policy  ever  existed  against  the  plaintiff,  nor  does  it  appear 
that  any  claim  or  liability  upon  it  has  ever  been  asserted^ 
either  by  the  mining  company  or  the  defendant  or  other  per- 
son. It  was  a  mere  failure  to  effect  a  valid  contract  of  in- 
surance which  would  have  entitled  the  plaintiff  to  receive 
from  the  mining  company  the  amount  of  premium  or  charge 
for  an  insurance,  and  which,  if  valid,  would  have  fixed  upon 
the  plaintiff  the  duty  and  liability  to  pay  the  amount  of  all 
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loss  and  injury  by  fire  which  might  have  accrued  to  the 
property  of  the  mining  company  during  the  term  of  the 
policy.  The  policy  being  void,  no  risk  or  liability  was  created 
or  existed  against  the  plaintiff.  It  is  not  contended  by  the 
plaintiff  that  the  defendant  is  liable  to  it  for  the  sum  of 
$367.50  as  a  premium  or  consideration  for  an  insurance  of 
the  property  described  in  the  policy,  for  the  policy  was  void 
and  no  liability  was  created;  but  it  is  contended  that  plain- 
tiff was  injured  to  that  amount,  and  is  entitled  to  that  sum 
as  damages,  because  ''its  liability,  its  chances  of  loss  were 
exactly  the  same  as  if  Hart's  act  had  been  authorized."  But 
the  property  of  the  mining  company  was  not  insured  by  the 
plaintiff.  The  nuning  company  did  not  authorize  the  insur- 
ance nor  ratify  Hart's  act,  but  insured  its  property  in  another 
company,  and  no  risk  was  created  against  or  incurred  by  the 
plaintiff,  and  it  is  conceded  by  plaintiff  that  its  ''damage  is 
the  value  of  the  risk  incurred."  If  no  risk  was  incurred  by 
the  plaintiff  it  followed  that  no  damages  were  suffered,  or  at 
least  none  that  are  alleged  in  the  complaint  or  specified  in  the 
finding.  If  insurance  companies  could  sell  policies  at  their 
usual  rates  which  justified  their  liability  for  the  risk  of  loss, 
but  which  creates  no  liability  for  the  loss,  if  it  should  occur, 
it  would  evidently  be  a  safe  and  profitable  business.  The 
premium  agreed  to  be  paid  bears  no  just  relation  to  the  in- 
jury suffered,  and  it  is  therefore  not  the  proper  measure  of 
the  plaintiff's  damage. 

Conceding,  however,  that  the  plaintiff  would  be  entitled  to 
some  damage  by  reason  of  the  representations,  we  are  of  the 
opinion  that  the  finding  on  that  x>oint  is  not  sustained  by  the 
evidence.  The  profit  which  the  plaintiff  would  have  made  by 
reason  of  the  excess  of  the  premium  over  the  actual  cost  of 
the  insurance,  in  case  of  such  a  policy,  is  not  the  true  measure 
of  damage.  The  plaintiff  simply  failed  to  obtain  the  oppor- 
tunity of  issuing  a  valid  policy  and  receiving  the  premium 
therefor.  If  the  defendant  had  not  made  the  representations 
as  claimed,  but  had  informed  plaintiff  of  his  want  of  author- 
ity, it  by  no  means  follows  that  the  plaintiife  would  have  suc- 
ceeded in  finding  the  person  who  was  authorized  by  the 
mining  company  to  act  in  that  behalf,  and  would  have  suc- 
ceeded in  inducing  such  person  to  pay  the  premium  and  ac- 
cept the  policy.    The  representations  of  the  defendant  were 
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therefore  not  the  proximate  cause  of  the  failure  to  obtain  the 
premium  nor  of  the  resulting  loss  of  profit.  The  only  proxi- 
mate result  of  the  representations  shown  was  the  issuance  of 
a  policy  which  was  without  legal  force  or  eflfeci,  and  the  only 
loss  proximately  caused  would  be  the  actual  expense  to  the 
plaintiff  of  making,  issuing,  and  delivering  the  policy. 

There  was  no  evidence  of  such  expense,  and  the  finding  that 
the  plaintiff  was  damaged  in  the  sum  of  $367.50  is  not  sus- 
tained. 

Our  conclusions  upon  the  question  discussed  render  it  un- 
necessary to  discuss  the  alleged  errors  occurring  in  the  rulings 
upon  the  questions  of  evidence  during  the  trial. 

The  judgment  and  order  appealed  from  should  be  reversed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


[Crfm.  No.  1059.    Department  One. — Jannary   19,   1904.] 

THE  PEOPLE,  Respondent,  v.  JUAN  CHUTNACUT,  Ap- 

pellant. 

CaiMiNAL  Law  —  Tbial  —  Oontinuancb  —  Discbetion. — In  a  eriminal 
case  a  motion  of  the  defendant  for  a  continuance  of  the  trial 
for  the  absence  of  a  witness  rests  very  much  in  the  discretion  of  the 
trial  court;  and  it  is  only  in  a  plain  case  of  the  abuse  of  such 
discretion  that  this  court  wiU  interfere. 

Id. — Grand  Lasoeky — Stbaumo  of  Cow — Alibi  of  Allbqbd  Oonspha* 
TOB — ^Ihpbachhbkt. — VHicrc  the  defendant  was  aeeused  of  grand 
larceny  in  the  stealing  of  a  cow,  an  affidavit  for  a  continuance,  stat- 
ing that  the  prosecution  claimed  that  the  defendant,  who  ia  an 
Indian,  and  one  Syroymoit,  with  two  other  Indians,  stole  the  eow, 
and  that  the  defendant  expected  to  prove  by  absent  witnesses  an 
aiibi  as  to  Byvoymoit,  who  was  not  a  defendant,  and  was  not  being 
tried  shows  no  materiality  of  the  evidence,  unless  it  be  for  pur- 
poses of  conditional  impeachment;  and  the  court  did  not  abuse  tta 
discretion  in  denying  the  continuance. 
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Id. — Challenge  to  Juby — Actual  Biab. — ^Where  a  juror  was  chal- 
lenged for  aetoal  bias  against  the  defendant  as  an  Indian,  but  the 
evidence  in  the  record  shows  to  the  contrary,  the  challenge  was 
properly  denied. 

Id.— Appeal — ^Review  of  Instructions — Insutficisnt  Abgument. — It 
18  not  the  duty  of  this  court  to  look  at  instructions  refused  which 
are  referred  to  merely  by  folios,  and  to  examine  sections  of  the 
code  referred  to  merely  by  number  to  discover  error,  where  the 
eounsel  for  appellant  will  not  take  the  time  to  point  out'the  particu- 
lar instructions  refused  upon  which  he  predicates  error  and  the  law 
which  he  invokes  to  show  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  denying  a  new  trial  N.  H. 
Conklin,  Judge. 

The  facts  are  stated  in  the  opinion. 

Dadmun  &  Escobar,  for  Appellant. 

U.  S.  Webb,  Attomey-Gteneral,  C.  N.  Post,  Assistant  At- 
torney-General, and  W.  R.  Andrews,  Assistant  District  Attor- 
ney, for  Respondent. 

COOPER,  C. — Defendant  was  convicted  of  grand  larceny, 
and  appeals  from  the  judgment  and  order  denying  his  motion 
for  a  new  trial.  He  claims  that  the  court  erred  in  denying  his 
motion  to  postpone,  in  denying  his  challenge  to  a  juror,  and 
in  regard  to  instructions  given  and  refused.  A  motion  for  the 
postponement  of  a  case  on  the  ground  of  the  absence  of  a 
witness  rests  very  much  in  the  discretion  of  the  trial  court. 
It  is  only  in  a  plain  case  of  abuse  of  such  discretion  that  we 
would  interfere.  The  affidavit  on  which  the  motion  was  based 
stated  that  two  witnesses,  named  therein,  had  been  subpoenaed 
and  were  not  in  attendance ;  that  the  evidence  was  claimed  to 
be  material,  for  the  reason  that  the  prosecution  claimed  that 
on  the  twenty-eighth  day  of  February,  1903,  at  about  six 
o'clock  p.  M.,  the  defendant  and  one  Syvoymoit,  with  two 
other  Indians,  stole  the  cow  described  in  the  information ;  that 
the  defendant  expected  to  prove  by  the  absent  witnesses  that 
at  the  time  of  the  alleged  larceny  Syvoymoit  was  at  their 
house,  some  three  or  four  miles  distant  from  the  place  where 
the  larceny  was  committed.    In  other  words,  the  defendant 
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ANGELLOTTI,  J.,  concurring. — I  concur  in  the  judgment. 
The  affidavit  for  continuance  did  not  show  the  materiality  of 
the  proposed  testimony  of  the  absent  witnesses,  so  far  as  the 
charge  against  this  defendant  was  concerned;  the  tesldmony 
of  the  juror  Airhart  was  sufficient  to  sustain  the  finding  of 
the  lower  court  that  he  was  qualified ;  and  no  error  ia  appar- 
ent in  the  matter  of  instructions  to  the  jury. 


[Crfan.  No.  1016.    DepartmeDt  One. — Jamaiiy  19,  1904.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  KEITH,  Ap- 

peUant 

GsnoNAL  Law — BAr»-"IwsT«uoi'iow— Oomflaimt  of  Wbono — Rui^  or 
EvTOBNOS.— Where  the  defendant  vpss  aeeueed  of  rape,  and  the  tes- 
timony was  uneontradieted  that  the  proeeeutriz  made  prompt  eom- 
plaint,  it  was  proper  to  instruct  the  jury  that  "upon  the  trial  of  a 
defendant  accused  of  the  erime  of  rape,  the  fact  that  the  prose- 
eutriJE  made  prompt  and  early  eomplaint  of  the  wrong  and  injury 
done  to  her  person  and  to  her  eharaeter  and  chastity,  ia  indepoDdeot 
and  original  eridence,  and  is  admissible,  and  may  be  received  and 
considered  by  the  Jury  in  corroboration  of  her  other  testimony 
given  in  the  case."  Such  instruction  merely  states  a  well-reeog- 
nized  rule  of  evidence,  applicable  generaUy  in  such  eases,  and  does 
not  inform  the  jury  of  the  facts  or  testimony  in  the  ease,  and  is 
not  objectionable  as  singling  out  the  testimony  of  a  particular  wit- 
ness for  comment. 

Id. — Instruction  as  to  Pbovincb  ojt  Jubt — Oonvigtion  upon  Testi- 
mony or  PBOSEinTTRix. — An  instruction  to  the  effect  that  it  is  the 
province  of  the  jury  to  determine  the  weight  and  credibility  to  be 
given  the  testimony  of  the  prosecutrix  "aa  of  any  other  witness 
testifying  in  the  case,"  and  that  "if  such  testimony  creates  in  the 
mind  of  the  jury  a  satisfactory  conviction  and  belief  beyond  a 
reasonable  doubt  of  the  defendant's  guilt,  it  is  sufficient  of  itself, 
without  other  corroborating  circumstances  or  evidence,  to  justify 
a  verdict  of  guilty,"  is  not  objectionable,  either  as  omitting  to  re- 
fer to  a  complaint  of  the  prosecutrix,  or  as  telling  the  jury  that  if 
th^  believe  the  prosecutrix  they  should  convict. 

Is. — Bktusal  to  Instruct  as  to  Lesskb  Opfxnsss — Inappugabilitt 
to  Evidence. — ^Where  the  evidence  admitted  of  no  doubt  of  the  &et 
of  sexual  intercourse,  which,  if  without  consent,  was  rape,  or,  if 
with  consent,  included  no  offense  within  the  crime  charsed.  a  re- 
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quested  instraetion  that  the  jury  might  find  the  defendant  guilty 
of  less  offenses  speeifled,  was  properly  refused  as  inapplicable  to 
the  evidence. 

Id. — Beasoms  for  Retusal  or  Instbuctions. — It  is  not  material  what 
reasons  were  assigned  by  the  judge  for  the  refnsa*.  of  requested  in- 
structions, if  they  were  properly  refused  for  any  reason. 

Id. — ^Ikstbuctions  Sinqung  Out  Testimony  of  Witness. — ^It  is  not 
error  to  refuse  an  instruction  which  singles  out  the  testimony  of 
a  particular  witness  for  comment. 

Id. — Bequ^ts  EiiBODOD  in  Chaboe. — ^Bequested  instruetions  embodied 
in  the  charge  of  the  court  may  be  properly  refused. 

Id. — ^Evidence — Physical  Condition  or  Pbosbcutbiz — Tbxatxint.— 
Where  the  proseeoting  witness  testified  to  a  prompt  complaint  to 
her  mother,  the  admission  of  further  evidence  by  her  relative  to 
her  physical  condition  at  that  time,  and  to  treatment  by  her  mother 
to  relieve  that  condition,  was  not  objectionable  as  telling  about  the 
facts  of  the  complaint. 

Id. — Bemabks  of  Ooubt— Caution  against  Ebbob. — Where  the  court 
in  sustaining  an  objection  made  by  the  defendant,  remarked,  **I 
don't  propose  to  have  this  case  go  up  there,  and  be  reversed  again, 
if  I  can  help  it,"  the  reasonable  inference  from  the  remarks  is,  that 
the  court  only  desired  to  be  right  in  his  ruling  and  to  avoid  error 
or  mistake  therein,  and  though  unnecessary,  there  is  no  prejudicial 
error  in  the  remarks. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tolo 
County.    E.  E.  Gaddis,  Judge. 

The  facts  are  stated  in  the  opinion. 

William  S.  Wall,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  C.  N.  Post,  Assistant 
Attorney-General,  for  Respondent. 

CHIPMAN,  C. — This  is  an  appeal  from  the  second  judg- 
ment of  conviction  of  defendant  for  the  crime  of  rape.  The 
verdict  of  guilty  is  not  called  in  question  otherwise  than 
through  alleged  errors  of  law  occurring  at  the  trial. 

1.  The  court  instructed  the  jury  as  follows:  **Upon  the 
trial  of  a  defendant  accused  of  the  crime  of  rape  the  fact  that 
the  prosecutrix  made  prompt  and  early  complaint  of  the 
wrong  and  injury  committed  upon  her  person,  and  to  her 
character  and  chastity,  is  independent  and  original  evidence 
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and  is  admissible  and  may  be  received  and  considered  by  the 
jury  in  corroboration  of  her  other  testimony  given  in  the 
case." 

The  objections  urged  are:  1.  That  the  court  ''tells  the 
jury  that  it  is  a  fact  that  the  prosecution  made  prompt  and 
early  complaint";  2.  That  the  court  by  the  instructioii  ''dis- 
tinguishes between  one  part  of  her  testimony  and  the  other/' 
by  stating  that  it  was  a  fact  that  she  made  prompt  and  eariy 
complaint;  8.  Also,  that  the  court  told  the  jury  that  her  testi- 
mony was  "independent  and  original  evidence";  and  4.  That 
the  instruction  points  out  as  the  fact  that  "her  chastity  and 
character  has  received  a  wrong  and  an  injury."  The  instruc- 
tions states  a  well-recognized  rule  of  evidence  in  this  class  of 
cases  as  applicable  generally  "upon  the  trial  of  a  defendant"; 
it  in  no  sense  can  be  held  to  be  equivalent  to  sa3ring — ^"the 
fact  as  testified  to  by  the  prosecutrix  that  she  made  prompt 
complaint,"  etc,  or  that  "it  is  a  fact  that  the  prosecutrix 
made  prompt  and  early  complaint."  The  evidence  is  uncon- 
tradicted that  she  did  make  such  complaint,  but  we  do  not 
think  the  instruction  informs  the  jury  that  the  fact  was  as 
she  testified.  That  the  instruction  is  a  correct  statement  of 
the  law  is  held  in  People  v.  Lambert,  120  Cal.  170,  and  People 
V.  WUmot,  139  Cal.  103,  and  we  can  see  no  error  in  so  in- 
foi-ming  the  jury. 

2.  The  court  instructed  the  jury  that  it  is  their  province 
to  determine  the  weight  and  credibility  "to  be  given  the  testi- 
mony of  a  female  upon  whom  it  is  alleged  in  an  information 
that  a  rape  has  been  committed,  and  who  testifies  to  the  facts 
and  circumstances  of  such  rape  as  of  any  other  witness  testi- 
fying in  the  case.  And  if  such  testimony  creates  in  the  mind 
of  the  jury  a  satisfactory  conviction  and  belief  beyond  a  rea- 
sonable doubt  of  the  defendant's  guilt,  it  is  sufficient  of  itsdi 
without  other  corroborating  circumstances  or  evidence  to  jus- 
tify a  verdict  of  guilty  of  rape  upon  the  trial  of  the  case." 
The  objection  urged  is,  that  the  court  singles  out  the  testi- 
mony of  the  prosecutrix  and  tells  the  jury  how  much  weight 
they  are  to  attach  to  it,  and  that  under  this  instruction  the 
jury  might  have  found  the  defendant  guilty  though  the 
prosecutrix  never  made  complaint  to  any  x>erson.  So  far  as 
making  seasonable  complaint  to  some  relative  or  friend  is  eon- 
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eerned,  it  is  not  necessary  to  a  legal  conviction.  This  is  but 
a  circumstance  in  the  case,  and  is  received  as  corroborative  of 
the  testimony  of  the  prosecutrix  as  to  the  criminal  act  itself. 
Failure  to  make  prompt  complaint  might  be  in  some  cases  a 
strong  circumstance,  if  unexplained,  contradictory  of  the 
prosecutrix,  but  not  necessarily  conclusive.  The  remaining 
objection  is  based  upon  the  decision  of  this  court  in  People 
V.  Johnson,  106  CaL  294,  and  People  v.  Barker,  137  Cal.  557. 
In  those  cases  the  instruction  was  as  follows:  ''While  it  is 
the  law  that  the  testimony  of  the  prosecutrix  should  be  care- 
fully scanned,  still  this  does  not  mean  that  such  evidence  is 
never  sufScient  to  convict;  if  you  believe  the  prosecutrix,  it 
is  your  duly  to  render  a  verdict  accordingly."  The  chief  ob- 
jection to  this  instruction  made  by  the  court  was,  that  it  took 
from  the  jur^'  the  question  of  the  intent  with  which  the  acts 
of  the  defendant  were  committed ;  that  it  might  be  true  that 
defendant  did  all  the  acts  testified  to  and  not  have  intended 
to  commit  rape,  and  yet  the  jury  were  not  at  liberty  under 
the  instruction  to  so  find.  Both  these  cases  were  assaults  with 
intent  to  commit  rape.  In  the  instruction  now  before  us  the 
jury  are  first  told  that  it  is  within  their  province  to  determine 
the  weight  and  credibility  to  be  given  the  testimony  of  the 
prosecutrix  who  testifies  to  the  facts  as  of  any  other  witness, 
and  in  the  second  place  that  if  her  testimony  creates  in  the 
minds  of  the  jury  a  satisfactory  conviction  beyond  a  reason- 
able doubt  of  defendant's  guilt  it  is  sufficient  without  other 
corroborating  circumstances.  This  is  very  far  from  telling 
the  jury  if  th^  believe  the  prosecutrix  they  must  find  the 
defendant  guilty.  The  jury  are  told  that  th^  must  be  con- 
vinced of  defendant's  guilt  beyond  a  reasonable  doubt,  while 
in  the  cases  dted  the  jury  were  told  to  convict  whether  the 
facts  constituted  guilt  or  not.  Here  the  jury  were  fully  in- 
structed as  to  what  must  be  proved,  and  how  proved,  before 
there  could  be  a  conviction,  and  if  defendant's  guilt  was  thus 
established  beyond  a  reasonable  doubt  by  the  testimony  of  the 
prosecutrix,  it  would  be  sufficient.  The  instruction  complained 
of  is  not  open  to  the  objections  made  to  the  instruction  in  the 
cases  last  above  cited. 

3.  It  is  complained  that  the  court  refused  to  instruct  that 
the  jury  might  find  the  defendant  guilty  of  rape,  assault  with 
CZLLGaL— 44 
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intent  to  commit  rape,  attempt  to  commit  rape,  battery  and 
assault,  and  in  fact  instructed  only  as  to  the  crime  charged 
The  evidence  in  the  case  admitted  of  no  doubt  as  to  the  sexual 
intercourse.  If  it  was  with  the  consent  of  the  prosecutrix, 
there  was  no  offense  at  all  included  in  the  crime  charged;  if 
it  was  without  her  consent  and  under  the  drcumstanees,  it 
could  have  been  nothing  but  rape.  It  was  one  thing  or  the 
other,  and  there  was  no  evidence  tending  to  reduce  the  of- 
fense. The  court  did  not  err.  (People  v.  Chavez,  103  CaL 
407 ;  People  v.  Lopez,  135  Gal.  23 ;  People  v.  Swist,  136  CaL 
520.) 

4.  Defendant's  instructions  marked  XI  and  XII  were  re- 
fused, and  this  is  claimed  to  be  error.  In  the  first  of  these 
the  court  was  asked  to  instruct  the  jury  that  the  defendant 
was  a  competent  witness  and  that  the  jury  '^are  as  much 
bound  to  consider  the  evidence  given  by  the  defendant  in  the 
case  as  that  of  any  other  witness,  and  to  give  it  all  the  weight 
you  believe  it  entitled  to."  The  instruction  was  indorsed — 
"Refused,  because  the  defendant  did  not  testify  "  The  sec- 
ond of  these  instructions  was  that  ''If,  from  all  the  testimony 
in  the  case,  that  of  defendant  included,  there  remains  a  proba- 
bility of  defendant's  innocence,  it  is  sufficient  to  raise  a  rea- 
sonable doubt  of  his  guilt  and  to  entitle  him  to  a  verdict  of 
not  guilty."  Marked  "Refused  for  the  same  reason  as  stated 
above."  The  defendant  testified  in  the  case,  and  the  court  no 
doubt  inadvertently  stated  the  ground  of  its  refusal  as  it  did 
It  is  not  material  for  what  reason  the  instructions  were  re 
fused;  they  did  not  go  to  the  jury  nor  did  the  court's  reasons 
indorsed  thereon.  This  court  has  held  it  not  error  to  refuse 
an  instruction  which  singled  out  the  testimony  of  a  particular 
witnass  for  comment.  (People  v.  Patterson,  124  Cal.  102: 
Thomas  v.  Gates,  126  Cal.  1;  People  v.  Arlington.  131  CaL 
231;  People  v.  Lonnen,  139  Cal.  634.)  Instruction  XX  was 
general  and  applied  to  all  witnesses,  including  defendant,  and 
covered  the  point  that  the  jury  should  "give  such  credit  to 
each  witness  as,  under  all  the  circumstances,  such  witness 
seems  to  be  entitled  to."  The  case  of  People  v.  CowgiU,  93 
Cal.  596,  cited  by  appellant,  does  not  sustain  him.  There  the 
objectionable  clause,  stricken  out  by  the  court  before  the 
instruction  was  given,  was  in  substance  embodied  in  the  in- 
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struction  asked  in  this  case.  The  instraction  given  as  to  the 
testimony  of  the  prosecutrix  (people's  instraction,  numbered 
XIX)  first  above  noticed,  involves  an  entirely  different  ques- 
tion than  the  one  now  before  us,  and  was  not  amenable  to  the 
objection  that  it  singled  out  a  particular  witness. 

As  to  the  instraction  marked  XII,  the  court  instructed  the 
jury  with  clearness  and  repeatedly  to  the  same  effect  as  asked 
by  defendant,  and  hence  defendant  was  not  injured.  That 
instructions  given  in  substance  need  not  be  repeated  has 
often  been  held  here. 

5.  Error  is  claimed  on  the  alleged  ground  that  the  court 
permitted  the  prosecutrix  ''to  tell  about  the  facts  of  the  com- 
plaint." The  testimony  complained  of  did  not  relate  to  the 
particulars  of  the  alleged  rape  or  of  the  complaint  made, 
but  related  to  the  physical  condition  of  the  prosecutrix 
at  the  time  she  complained  to  her  mother  shortly  after 
the  assault,  and  also  related  to  certain  treatment  by  her 
mother  to  relieve  the  condition  in  which  the  prosecutrix 
then  was.  We  cannot  see  but  that  she  was  as  competent 
a  witness  upon  these  facts  as  her  mother  or  oth^  person 
cognizant  of  them. 

6.  In  sustaining  defendant's  objection  to  certain  questions 
put  to  the  prosecutrix  by  the  disti^ict  attorney,  and  referring 
to  the  decision  of  this  court  upon  a  point  arising  at  the  former 
trial  the  court  remarked:  ''I  don't  propose  to  have  this  case 
go  up  there  and  be  reversed  again  if  I  can  help  it"  It  is 
contended  that  ''by  this  remark  the  court  plainly  told  the 
jury  that  the  court  fully  expected  their  verdict  to  be  that  of 
guilty"  and  "that  the  court  wanted  the  defendant  con- 
victed." If  such  an  inference  could  reasonably  have  been 
drawn  by  the  jury  from  the  remarks  of  the  court,  we  might 
well  presume  that  they  were  prejudicial,  and  therefore  error ; 
but  we  think  counsel  attribute  unwarranted  importance  to 
this  remark.  Trial  judges  should  always  endeavor  to  so  rule 
as  to  avoid  reversal;  for  presumably  tiiey  thus  avoid  error, 
and  error  is  always  to  be  avoided.  A  more  reasonable  in- 
ference to  be  drawn  from  the  remarks  is,  that  the  court  de- 
sired only  to  be  right  in  his  ruling,  and  meant  no  more  than 
if  it  had  said  to  counsel,  "I  wish  to  avoid  making  a  mistake 
in  my  ruling,  and  will  sustain  the  objection."    The  remarks 
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were  unneceasary,  but  we  can  disooYer  no  prejadidal  error 
in  them. 
It  is  advised  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  eoncurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  Shaw,  J^  Van  Dyke,  J. 


[8.  F.  Ko.  2858.    Deputment  Two. — Jantoury  10,  1904.] 

CUTTINO  FRUIT  PACKING  COMPANY,  Respondent,  t. 
D.  J.  CANTY,  Appellant 

OONTRAOT  FOB  SUJt  OF  PSACHBS— FAn.UaB    IK    DBUTKRT—ACTIOH     WfM 

Bbxaoh — Damages — SumoiSNOr  of  Ooicplautt. — A  complaiDt  for 
damages  for  breach  of  a  eontraet  to  sell  and  dellTer  four  hundred 
tone  of  peaehes  at  thirty  doDare  per  ton,  which  alleges  the  execu- 
tion of  the  contract,  and  sets  forth  a  copy  thereof,  and  shows  the 
breach  of  the  contract  bj  refosal  to  deliyer  two  hundred  and  aer- 
entj  and  one  half  tons  thereof,  and  shows  damages  sustained  hj  the 
plaintiff  in  being  compelled  to  pay  twelve  dollars  per  ton  more  than 
the  price  at  which  the  defendant  agreed  to  furnish  the  peaehes,  aoill- 
ciently  states  a  cause  of  action. 

Id.— Waitxb  op  Grounds  of  Spioial  Dkhubbei— AMBrouiTT  Rxmoyxd 
BT  Finding — Buppobt  of  Judomsnt. — Where  there  was  no  special 
demurrer  to  the  complaint,  any  grounds  thereof  must  be  deemed 
waiyed;  and  any  yariance  between  the  terms  of  the  contract,  as 
alleged  in  the  complaint,  and  those  of  the  copy  attached  thereto 
was  only  an  ambiguity  or  uncertainty,  which  was  remoyed  by  the 
finding  that  the  copy,  as  set  forth  in  the  complaint,  is  the  eontraet 
into  which  the  parties  entered.  Defectiye  allegations  in  the  eom- 
plaint  are  cured  by  a  yerdict,  and  aU  intoidments  will  be  noade  in 
support  of  the  judgment  thereon. 

Id.- -Findings — Abskncx  of  Bill  of  Exgbptions — ^Prxsumptxon  utoii 
Appeal. — Where  the  facts  found  are  sufficient  to  sustain  the  judg- 
ment, and  are  within  the  issue,  in  the  absence  of  any  biU  of  ex- 
ceptions, it  must  be  presumed  upon  appeal  that  the  eyidenee  pre- 
sented in  support  of  the  findings  was  competent  to  establiah  the 
facts  alleged,  and  was  receiyed  at  the  trial  without  an/  objection 
and  was  sufficient  to  sustain  each  of  the  facts  found. 
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_  Id.~-^ountebclaim—- BKDUonoN  OF  Plaintiff's  Claim— Omission  in 

V.  Finding — Pbxsumptiok— Bttbdkn    upon    Appellant.— Where    the 

eourt  found  that  the  defendant  was  entitled,  by  way  of  offset  to  the 
^  elaim  of  the  plaintiff,  to  a  specified  snm  for  other  peaehee  sold  and 

^  delivered  to  the  plaintiff,  being  the  peaches  referred  to  in  the  coun- 

terclaim, and  deducted  such  sum  from  plaintiff's  damages,  the  omis- 
sion of  the  court  to  make  a  specific  finding   as   to   a   hirger   sum 
ehiimed  in  the  counterclaim  is  not  ground  of  reversal,  where  the 
f:  record  does  not  show  that  defendant  offered  any  evidence  in  support 

of  such  larger  sum.    Error  is  not  to  be  presumed;  and  it  was  in- 
V  eumbent  on  the  appellant  to  cause  the  record  to  show  that  he  was 

entitled  under  the  evidence  to  the  larger  snm« 
Id. — Intekest— Dxlat  of  Clssk  to  Enteb  Judgment — Entbt  Nuno 
PBO  TuNa — It  is  the  duty  of  the  derk  to  enter  Judgment  imme- 
diately when  ordered  by  the  court;  and  where  the  derk  delayed 
to  enter  judgment  for  nearly  two  years  after  the  rendition,  such 
delay  will  not  be  permitted  to  prejudice  the  defendant  in  the  al- 
%  lowance  of  interest.    The  proper  procedure  to  prevent  such  preju- 

dice is  for  the  superior  court  to  correct  the  judgment  by  causing  it 
C  to  be  entered  nune  pro  tunc  as  of  the  date  when  it  should  have  been 

entered,  vrith  allowance  of  interest  from  the  commencement  of  the 
action  to  that  date,  and  interest  on  the  judgment  from  that  date. 
'  Id.— CX)rbection  in  Supeeiob  Ooubt— Costs  of  Appeal. — ^The  judgment 

^  should  have  been  corrected  by  motion  in  the  superior  court;  and 

>  where  the  only  error  appearing  is  an  error  of  the  clerk,  and  not  of 

*'  the  court,  the  costs  of  appeal  will  be  ordered  to  be  paid  by  the  ap- 

'^  pellant. 

f . 

■i^  APPEAL  from  a  judgment  of  the  Superior  Court  of  the 

City  and  County  of  San  Francisco.    John  Hunt,  Judge. 
p 

The  facts  are  stated  in  the  opinion  of  the  court 

Stanton  L.  Carter,  for  Appellant. 

f  The  complaint  is  to  be  taken  most  strongly  against  the 

f  pleader.     {Green  v.  Covillaud,  10  Cal.  323;^  De  Castro  v. 

f  Clarke,  29  Cal.  17;  Snow  v.  Hdlstead,  1  Cal.  360;  Dickinson 

^  T.  Maguire,  9  Cal.  51;  Triscony  v.  Orr,  49  Cal.  617;  Rogers 

T.  Shcmnon,  52  Cal.  107;  CoUiTis  t.  Toumsend,  58  Cal.  614; 

Hayes  t.  Steiger,  76  Cal.  556 ;  Olide  v.  Dwyer,  83  Cal.  481 ; 

People  V.  Wong  Wang,  92  Cal.  277,  281.)     And  so  taken,  in 

this  case,  the  complaint  does  not  state  a  cause  of  action. 
\  (Moore  t.  Besse,  30  Cal.  572.)     The  complaint  fails  to  allege 

]  that  the  purchase  of  peaches  by  plaintiff  was  made  within  the 

170  Am.  Dec  7M. 


694        CuTTiNO  Pbuit  Packino  Co.  v.  Canty.        [141  Gal. 

time  and  in  the  market  specified  in  section  3354  of  the  Civfl 
Code.  (Bullard  v.  Stone,  67  Cal.  477.)  Interest  was  not 
allowable  on  unliquidated  damages  prior  to  judgment.  {Cox 
V.  McLaughlin,  76  Cal.  67  ;*  Swinnerton  v.  Argonaut  L.  and 
D.  Co.,  112  Cal.  379;  Ferrea  t.  Chabot,  121  Cal.  236.)  The 
judgment  was  binding  from  the  date  of  its  rendition.  (In  re 
Cook,  77  Cal.  232  ,•«  Estate  of  Newman,  75  Cal.  213.«) 

OIney  &  Olney,  for  Respondent 

The  complaint  was  good,  and  any  defects  therein  are  cured 
by  answer,  findings,  and  judgment.  (Shively  t.  Semi-Tropic 
Land  and  Water  Co,,  99  Cal.  259,  261;  Krding  t.  Kreling, 
118  Cal.  420;  Burne  v.  Cushing,  96  Cal.  669.)  Interest  was 
recoverable  from  the  date  of  filing  the  complaint  to  jndgment. 
(Civ.  Code,  sec.  3287;  Lane  v.  Turner,  114  Cal.  396;  McFad- 
den  V.  Crawford,  39  Cal.  662;  Pacific  Mutual  Life  Ins.  Co.  v. 
Fisher,  106  Cal.  233;  Martin  v.  Ede,  103  Cal.  162;  Schmidt 
V.  Noonan,  63  Cal.  371;  Furlong  v.  Cooney,  72  Cal.  322.) 

THE  COURT.— The  plaintiflf  and  the  defendant  entered 
into  a  contract  in  writing  May  26,  1897,  by  which  the  defend- 
ant sold  to  the  plaintiff  400  tons  of  peaches,  at  $30  per  ton. 
to  be  delivered  at  railroad  station  in  San  Francisco  during 
the  season  of  1897,  for  which  payment  was  to  be  made  by  the 
plaintiff  weekly  and  on  acceptance  of  the  peaches.  After  the 
contract  had  been  entered  into  the  market  value  of  peaches 
rose  from  $30  per  ton  to  $42  per  ton,  and  the  defendant,  after 
delivering  129%  tons  of  the  peaches,  refused  and  failed  to 
deliver  any  more.  The  plaintiff  thereuiwn,  after  demand 
upon  the  defendant  for  their  delivery,  purchased  the  remain- 
ing 270Mi  tons,  for  which  it  was  obliged  to  pay  $42  per  ton. 
It  seeks  by  this  action  to  recover  from  the  defendant  as  dam- 
ages for  the  breach  of  his  contract  the  difference  between  the 
contract  price  of  the  peaches  and  the  amount  it  was  com- 
pelled to  pay  for  those  which  the  defendant  refused  to  de- 
liver— yiz,,  $3,246.  The  cause  was  tried  without  a  jury,  and 
upon  findings  of  fact  in  accordance  with  the  claim  of  the 
plaintiff,  judgment  was  rendered  in  its  favor.    The  defend- 
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ant  has  appealed  directly  from  the  judgment  ux)on  the  judg* 
ment-roU,  without  any  bill  of  exceptions. 

1.  The  complaint  alleges  the  execution  of  the  contract  be- 
tween the  plaintiff  and  the  defendant,  setting  forth  a  copy  of 
the  same;  the  breach  of  the  contract  by  the  defendant  in  its 
refusal  to  deliver  a  portion  of  the  peaches ;  the  damages  sus- 
tained therefrom  by  the  plaintiff,  together  with  the  manner 
in  which  such  damage  was  caused, — viz.,  by  being  compelled 
to  pay  more  than  the  price  at  which  the  defendant  had  agreed 
to  furnish  the  peaches.  This  was  a  sufBcient  statement  of  a 
cause  of  action,  and  if  the  facts  thus  alleged  were  admitted 
by  the  defendant  or  sustained  at  the  trial,  the  plaintiff  was 
entitled  to  judgment. 

The  objections  to  the  complaint  urged  by  the  appellant 
relate  to  the  manner  in  which  the  facts  are  stated,  and  not  to 
an  entire  absence  of  any  material  fact.  These  objections 
should  have  been  presented  to  the  superior  court  by  a  special 
demurrer,  but  as  such  demurrer  was  not  interposed  they 
must  be  deemed  to  have  been  waived.  Any  variance  between 
the  terms  of  the  contract,  as  alleged  in  the  complaint  and  as 
contained  in  the  copy  attached  thereto,  was  only  an  ambiguity 
or  uncertainty,  which  is  removed  by  the  finding  of  the  cour* 
that  the  copy  as  set  forth  in  the  complaint  is  the  contrac^^ 
into  which  the  parties  entered.  Defective  allegations  in  the 
complaint  are  cured  by  a  verdict,  and  all  intendments  will  be 
made  in  support  of  the  judgment  thereon.  (San  Francisco 
V.  Pennie,  93  Cal.  465 ;  Kimball  v.  Richardson,  111  Cal.  386 ; 
Hughes  v.  Alsip,  112  Cal.  587.) 

The  facts  found  by  the  court  are  suflScient  to  sustain  the 
judgment,  and  are  within  the  issues  presented  by  the  com- 
plaint. If  the  defendant  had  any  objection  to  the  evidence 
offered  in  support  of  the  allegations  of  the  complaint,  either 
on  the  ground  of  variance  or  that  the  facts  sought  to  be  estab- 
lished were  not  pleaded  with  suflScient  definiteness,  it  was  in- 
cumbent upon  him  to  make  such  objection  at  the  trial.  In 
the  absence  of  any  bill  of  exceptions  it  must  be  assumed  that 
the  evidence  presented  in  support  of  these  findings  was  com- 
petent to  establish  the  facts  alleged,  and  was  received  without 
any  objection,  and  was  sufficient  to  sustain  each  of  the  facta 
found. 
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2.  In  his  answer  the  defendant  admits  the  deliveiy  by  him 
of  129%  tons  of  peaches,  and  alleges  that  there  is  still  unpaid 
therefor  and  due  to  him  from  the  plaintiff  $20.96.  He  also 
sets  up  a  counterclaim  against  the  plaintiff  for  $392.80  for 
peaches  sold  and  delivered  by  him  to  the  plaintiff.  The  court 
finds  that  the  plaintiff  paid  the  defendant  for  the  129%  tons 
of  peaches  delivered  by  him,  and  it  also  finds  that  "the  de- 
fendant is  entitled  by  way  of  offset  to  the  claim  of  plaintiff 
to  the  sum  of  $371.84,  for  other  peaches  sold  and  delivered 
by  the  defendant  to  the  plaintiff  and  being  the  peaches  re- 
ferred to  in  the  counterclaim  set  up  by  the  defendant.*' 
Judgment  is  thereupon  directed  in  favor  of  the  plaintiff  for 
the  difference  between  $371.84,  the  amount  of  defendant's 
counterclaim,  and  $3,246,  the  amount  of  damage  sustained  by 
the  plaintiff. 

It  is  contended  by  the  appellant  that  by  reason  of  the  fail- 
ure  of  the  court  to  make  a  finding  of  fact  upon  the  issue  pre- 
sented by  the  counterclaim,  the  judgment  must  be  reversed. 
It  is  a  suflScient  answer  to  this  contention  to  say  that  the 
record  does  not  show  that  the  defendant  offered  any  evidence 
in  support  of  his  counterclaim,  and  that,  as  a  failure  of  the 
court  to  make  a  finding  thereon  would  not  justify  a  reversal 
{Winslow  V.  Oohransen,  88  Cal.  450;  Rogers  v.  Duff,  97  Cal. 
66 ;  F.  A.  Hihn  Co,  v.  Fleckner,  106  Cal.  95),  its  finding  in  his 
favor  for  a  less  amount  than  claimed  must  be  held  to  be  all 
that  the  evidence  offered  in  support  of  his  claim  would  jus- 
tify. Moreover,  this  finding  is  a  decision  upon  the  issue  in 
favor  of  the  appellant,  and  it  is  a  general  rule  that  courts 
will  not  listen  to  a  party  who  seeks  the  reversal  of  a  judgment 
in  his  own  favor,  unless  he  can  make  it  appear  that  the  judg- 
ment should  have  been  for  a  greater  amount  or  a  wider  scope. 
Error  is  not  to  be  presumed,  and  if  the  appellant  would  con- 
tend that  the  court  should  have  found  for  his  counterclaim  a 
greater  amount,  it  was  incumbent  upon  him  to  cause  the  rec- 
ord to  show  that  such  finding  was  required  by  the  evidence. 

3.  The  court  filed  its  findings  of  fact  and  conclusions  of  law 
January  27,  1899,  in  which  judgment  was  ordered  in  favor 
of  the  plaintiff  for  $2,874.16,  with  interest  thereon,  from  the 
date  of  filing  the  complaint, — viz.,  February  24,  1898.  The 
clerk  did  not  enter  the  judgment,  however,  until  January  12, 
1901,  at  which  time  he  entered  a  judgment  in  favor  of  the 
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plaintiff  for  $3,454.26,  that  sum  being  the  amount  of  the 
damages  fonnd  by  the  court,  together  with  interest  thereon  at 
seven  per  cent  per  annum  from  the  date  of  the  decision  until 
the  date  at  which  the  judgment  was  entered  of  record. 

The  court  properly  allowed  the  plaintiff  interest  upon  the 
amount  of  damage  sustained  by  defendant  from  the  date  of 
filing  the  complaint  (Civ.  Code,  sec.  3287;  Pacific  Mutual  Ins. 
Co.  V.  Fisher,  106  Cal.  224;  Lane  v.  Turner,  114  Cal.  396) ; 
and  the  action  of  the  derk  in  adding  the  interest  from  the 
date  of  the  decision  to  the  entry  of  the  judgment  was  cor- 
rect. (Code  Civ.  Proc,  sec.  1035;  Oolden  Gate  MUl  v. 
Machine  Works,  82  Cal.  184;  Bamhart  v.  Edwards,  128  Cal. 
575.) 

4.  In  the  judgment  as  recorded  the  clerk  has  written  at 
its  head,  "January  27th,  A.  D.  1899,"  the  date  at  which  the 
decision  was  filed,  and  which  upon  the  face  of  the  judgment 
appears  to  be  its  date ;  and  it  is  urged  by  the  appellant  that 
inasmuch  as  the  judgment  directs  that  plaintiff  shall  recover 
from  the  defendant  the  sum  of  $3,454.26,  with  interest  there- 
on at  the  rate  of  seven  per  cent  per  annum  ''from  the  date 
hereof  till  paid,"  the  plaintiff  will  recover  a  greater  amount 
of  interest  than  he  is  entitled  to  receive.  It  clearly  appears 
from  an  examination  of  the  judgment-roll  that  the  clerk  com- 
puted the  interest  up  to  the  date  of  the  entry  of  the  judg- 
ment, and  that  by  the  insertion  of  the  words,  **from  the  date 
hereof  till  paid,"  he  intended  to  refer  to  the  date  of  such 
entry.  The  prefactory  date,  "January  27th,  A.  D.  1899,"  is 
no  part  of  the  judgment,  but  was  evidently  intended  only 
as  a  connecting  link  between  the  decision  and  the  entry  of  the 
judgment.  The  date  of  the  judgment  is  the  date  of  its  en- 
try. These  words,  however,  create  an  ambiguity  on  the  face 
of  the  judgment  which  the  appellant  is  entitled  to  have  re- 
moved. 

The  superior  court  is  therefore  directed  to  cause  the  afore- 
said prefactory  date,  "January  27th,  A.  D.  1899,"  to  be  ex- 
punged from  the  face  of  the  judgment.  In  all  other  respects 
the  judgment  is  affirmed.  As  the  correction  herein  directed 
would  have  been  made  by  the  superior  court  upon  a  mere 
suggestion  therefor,  the  costs  of  the  appeal  must  be  borne  by 
the  appellant 
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A  petition  for  a  hearing  in  Bank  was  filed,  and  the  follow- 
ing opinion  was  rendered  thereon  on  the  eighteenth  day  of 
February,  1904  :— 

THE  COUBT. — ^A  rehearing  of  this  cause  is  denied,  but  it 
is  necessary  to  modify  the  order  of  the  Department  remand- 
ing the  cause  with  directions  in  relation  to  the  amendment 
of  the  judgment  as  entered  by  the  clerk. 

The  facts  stated  in  the  Department  opinion  show  that  the 
derk  neglected  to  enter  the  judgment  for  nearly  two  years 
after  its  rendition,  and  then  included  interest  from  the  filing 
of  the  complaint  till  the  date  of  entry  (less  about  fifteen  dol- 
lars, which  we  suppose  was  owing  to  a  mistake  in  the  calcula- 
tion).   The  result  of  this  action  on  the  part  of  the  clerk  is  to 
charge  the  defendant  with  compound  interest  on  the  amount 
due  when  he  was  liable  for  simple  interest  only.    This  may  be 
shown  by  the  following  example:  A  judgment  is  rendered 
to-day  for  one  thousand  dollars.    It  is  the  duty  of  the  clerk 
to  enter  it  immediately.    If  he  does  so  it  will  at  the  end  of 
five  years  from  the  date  of  rendition  amount,  with  interest  at 
seven  per  cent,  to  $1,350.    But  if  the  clerk  neglects  for  two 
years  to  enter  the  judgment,  and  then  includes  the  interest 
computed  from  the  date  of  rendition  (one  hundred  and  forty 
dollars),  there  will  be  a  judgment  for  $1,140 — ^which,  at  the 
end  of  three  years  from  that  date  (five  years  from  date  of 
rendition),  will  amount,  with  interest  at  seven  per  cent,  to 
$1,379.40,  or  $29.40  more  than  the  true  amount  for  which  the 
defendant  is  liable.    The  neglect  of  the  derk  to  enter  the 
judgment  when  he  ought  to  enter  it  cannot  be  permitted  to 
have  this  injurious  consequence,  which  can  only  be  corrected 
by  causing  the  judgment  entry  to  bear  the  date  it  ought  to 
have  borne, — ^i.  e.,  the  day  of,  or  the  day  after  its  rendition, — 
so  that  it  will  draw  interest  from  that  date.    In  this  case  the 
proper  amount  of  the  judgment  is  to  be  ascertained  by  adding 
to  the  sum  found  due  at  the  date  of  the  commencement  of  thi: 
action   ($2,874.16),  interest  up  to  the  date  it  should  havt 
been  entered  (January  27,  1899),  which  amount  will  best 
interest  from  that  date. 

We  reaffirm  what  was  said  in  the  Department  opinion  as  ti 
the  costs  of  the  appeal.  The  superior  court  committed  oJ 
error  calling  for  a  reversal  or  modification  of  the  judg:men 
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The  only  error  found  in  the  proceedings  was  an  error  of  the 
clerk.  There  is  no  necessity  to  prosecute  an  appeal  to  this 
court  on  account  of  the  clerk's  mistake  unless  the  superior 
court  refuses  on  proi)er  motion  to  correct  them,  in  which  case 
the  court's  action,  not  the  clerk's,  will  be  brought  up  for 
review. 

The  cause  is  remanded,  with  directions  to  the  superior 
court  to  cause  the  judgment  to  be  entered  nunc  pro  tunc  as  of 
January  27, 1899,  for  the  amount  found  due  at  the  commence- 
ment of  the  action,  with  interest  to  that  date.  As  so  amended 
the  judgment  is  afSrmed,  costs  of  appeal  to  be  paid  by  ap- 
pellant This  order  to  take  the  place  of  the  Department 
order. 


'.1,  fS.  F.  No.  2821.    Department  One.-^»nuary  20,  1904.] 

t-\  JOHN  P.  GALLAGHER,  AppeUant,  v.  EQUITABLE  GAS 

^'^  LIGHT  COMPANY,  Respondent. 

^  f  Gas  Company — Oontract  tor  Continuous  Bate — Ostinsiblb  Agknot 

f  J-  — Knowuedge  of  CoiiFANY. — Where  a  contraet  for  the  supply  of 

^'    .  gas  bj  a  specified  rate  bj  the  eorporation  defendant  to  the  plaintiff 

^^.  would  not  be  entered  into  by  plaintiff  unless  the  defendant  agreed 

!r^  to  supply  gas  at  that  rate  so  long  as  it  was  used  in  plaintiff's  hotel, 

J  ^  ^  and  the  agent  of  defendant  seeking  to  obtain  the  contraet  modified 

4i^  it  accordingly,  whereupon  plaintiff  signed  it,  and  it  was  deUvered 

ifi  to  the  company  without  actual  information  to  it  of  such  modifiea- 

.^  tion,  such  agent  had  ostensible,  if  not  actual,  authority  to  modify 

{J^^,  the  contract,  and  the  defendant,  which  reeeiyed  the  contract  as  so 

f!)*^  modified,  must  be  charged  with  knowledge  of  aU  of  its  provisions, 

it^H'^  of   which   it   had   the  means   of   knowledge,   though   it   carelessly 

^f^  and  negligently  deprived  itself  of  such  means  by  filing  away  the 

A^^  contract  without  noticing  the    modification,  which  was   distinctly 

^    Vfi;  legible. 

Id. — New  Peoposai/— Batuioation  of  Modification. — If  the  change 
made  by  defendant's  agent  to  suit  the  plaintiff  may  be  regarded  as 
a  rejection  of  the  contraet  as  originaUy  proposed  by  defendant  to 

^t  *"  plaintiff,  and  as  a  new  proposal  by  plaintiff,  the  voluntary  accept- 
ance of  the  proposal  by  the  defendant,  and  its  action  under  it, 

>\^  constituted  a  contract  binding  upon  the  defendant. 

\^    Id. — ^Validity  of  Cont&act  as  Mads — Considxration — ^Mutuality. 

^^^  Where  it  appeared  that  the  plaintiff  agreed  to  take  gas  from  the 
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of  San  Francisco,  and  prior  to  November  9,  1899,  he  lighted 
said  hotel  by  electricity;  that  on  that  day  defendant  per- 
suaded him  to  discontinue  the  use  of  electricity  and  use  gas, 
to  be  furnished  by  defendant  instead  thereof;  that  he  ex- 
pended considerable  money  in  supplying  gas-fixtures,  induced 
thereto  by  the  agreement  of  defendant  to  furnish  plaintiff 
gas  for  said  hotel  at  a  price  not  to  exceed  sixty-five  cents  per 
thousand  cubic  feet  **  while  the  same  was  used  in  said  Hold 
Langham."  There  are  also  allegations  as  to  irreparable  in- 
jury and  inadequacy  of  remedy  at  law.  Prayer  that  defend- 
ant be  ''required  faithfully  and  honestly  to  cany  out  its  eon- 
tract  with  plaintiff,  •  .  .  and  for  that  purpose  a  decree  of 
this  court  be  entered,  ordering  the  defendant  to  furnish  gas 
to  this  plaintiff  so  long  as  plaintiff  will  continue  to  operate 
and  use  the  same  in  said  Langham  Hotel,  provided,  however, 
plaintiff  shall  pay  or  tender  to  defendant  sixty-five  cents  per 
thousand  cubic  feet  for  all  gas  used  by  him  in  said  hotel 
That  defendant  be  restrained  .  .  .  from  discontinuing  fur- 
nishing gas  to  the  plaintiff"  for  use  as  above  and  so  long  as 
plaintiff  shall  pay  for  same  as  above,  and  for  other  and 
further  relief.  Defendant  denies  the  allegations  of  the  com- 
plaint, and  as  further  answer  alleges  an  agreement  in  writ- 
ing of  the  date  of  November  9,  1899,  between  plaintiff  and 
defendant  whereby  defendant  agrees  to  supply  said  hotel 
one  hundred  and  ten  incandescent  lamps,  complete  with  chim- 
neys, shades,  and  mantles,  and  one  hundred  and  fifty  open- 
tipped  burners,  and  ''place  the  said  lamps  and  burners  upon 
fixtures  to  be  designated  by  the  said  John  Oallagher  [plain- 
tiff] ,  it  being  understood  that  the  only  chai^  to  be  made  by 
the  party  of  the  first  part  [defendant]  at  the  time  of  the  in- 
stallation of  the  above-mentioned  lamps  and  tips  is  to  be  a 
charge  of  twenty  cents  for  each  and  every  mantel  so  installed ' ' ; 
that  title  in  the  lamp  and  tip-burners  was  to  remain  in  de- 
fendant, and  plaintiff  ''shall  give  them  [defendant]  timely 
notice  in  case  of  discontinuance  of  the  gas  or  removal,  so 
that  the  Equitable  Gas  Light  Co.  may  remove  said  lamps  and 
tips  from  said  premises*';  that  said  party  (plaintiff)  "agrees 
to  take  from  the  party  of  the  first  part  [defendant]  gas  for 
use  in  said  Langham  Hotel  and  on  said  premises,  and  pay 
therefor  at  the  rate  of  sixty-five  cents  per  thousand  eubie 
feet,  .  .  .  whenever  the  said  .  .  .  company  shall  present  the 
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bills  for  same";  also,  that  he  agreed  to  comply  with  the  rules 
of  defendant  and  allow  its  employees  free  ingress  to  the  pipes 
and  meters.  It  is  averred  that  this  is  the  only  agreement  en- 
tered into,  but  that  after  said  agreement  had  been  signed  by 
defendant  there  was  indorsed  upon  the  same,  without  the 
knowledge  or  consent  of  defendant,  a  clause  as  follows :  ''The 
party  of  the  first  part  agrees  that  the  price  of  said  gas  sold  to 
the  party  of  the  second  part  shall  not  exceed  the  price  of 
sixty-five  cents  per  thousand  cubic  feet  while  in  use  in 
said  Hotel  Langhant"  It  is  further  averred  that  defend- 
ant's regular  rates  for  gas  prior  to  May,  1899,  was  one  dollar 
per  thousand  cubic  feet,  and  that  after  said  date  it  reduced 
the  rate  to  sixty-five  cents  per  thousand  cubic  feet,  and  that 
price  was  in  force  on  November  9,  1899,  and  continued  until 
April  1,  1900,  **at  which  time  defendant  increased  the  price 
of  gas  to  all  its  customers  to  one  dollar  per  thousand  cubic 
feet,''  at  which  rate  plaintiff  was  requested  to  pay  after  said 
date  but  plaintiff  refused  to  do  so,  and  thereupon,  and  not 
otherwise,  defendant  threatened  to  discontinue  serving  plain- 
tiff with  gas  in  said  hotel ;  denies  refusing  to  furnish  gas  to 
plaintiff  provided  he  pay  the  rate  charged  all  defendant's 
customers. 

The  court  found  against  plaintiff  on  his  allegation  that  de- 
fendant agreed  to  furnish  gas  at  the  price  named  so  long 
as  plaintiff  might  use  it  in  said  hotel ;  it  also  found  that  about 
May  14,  1900,  defendant  demanded  from  plaintiff  pay  for  gas 
on  and  after  April  1,  1900,  at  the  dollar  rate,  which  defend- 
ant refused  to  pay,  and  refused  to  pay  any  higher  rate  than 
sixty-five  cents.  The  court,  in  effect,  found  that  the  pro- 
vision indorsed  on  the  written  contract  after  it  was  signed  by 
defendant  was  not  executed  by  defendant  and  was  not  its 
agreement.  Judgment  passed  for  defendant  accordingly. 
Plaintiff  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

The  only  witnesses  were  plaintiff,  E.  P.  Cheffens,  solicitor 
and  collector  of  defendant,  and  S.  H.  Tacy,  secretary  of  de- 
fendant. Cheffens  testified  that  he  went  to  plaintiff  in 
November,  1899,  to  solicit  his  custom,  and  showed  him  the 
usual  form  of  contract;  that  plaintiff  was  not  satisfied  with 
the  form  and  wished  further  time  to  consider  the  matter; 
witness  went  back  once  or  twice;  ''and  explained  just  what 


704        OAUiAOHER  V.  Equitable  Oas  Light  Co.      [141  CaL 

would  have  to  be  done'';  that  a  special  contract  was  drawn 
up;  witness  brought  to  plaintiff  the  contract  in  questioii, 
bearing  the  signature  of  defendant  by  Taey,  secretary,  with 
the  company  seal  attached.  Plaintiff  testified  that  he  ob- 
jected to  the  contract  because  it  contained  no  clause,  which 
plaintiff  had  previously  insisted  upon,  relating  to  the  price 
remaining  at  sixty-five  cents  per  thousand  cubic  feet»  and 
that  Cheffens  said:  *'I  will  have  to  put  that  in  for  you,"  and 
thereupon  wrote  the  word  '^over/'  which  api)earB  near  the 
bottom  of  the  first  page  and  at  the  left  of  the  company  signa- 
ture, and  also  wrote  the  clause  above  quoted,  which  apx>ears 
on  the  next  page  of  the  contract.  Plaintiff  testifies  that  he 
did  not  sign  until  after  this  indorsement  Cheffens  testified: 
"When  I  first  went  to  see  Mr.  Gallagher  I  carried  him  a 
printed  contract  which  I  left  him  to  look  over.  I  saw  him 
again  and  he  said  that  he  was  willing  for  the  company  to  put 
in  its  gas,  and  that  it  was  to  be  sixty-five  cents  for  the  whole 
time  it  was  there.  I  do  not  remember  how  many  times  I 
visited  Mr.  Gallagher ;  I  do  not  remember  the  general  purport 
of  any  conversation.  I  do  not  remember  that  he  would  take 
it  if  we  furnished  it  continuously  for  sixty-five  cents  per 
thousand  cubic  feet ;  I  do  not  deny  it ;  I  do  not  affirm  it.  My 
recollection  on  that  point  is  indistinct'* 

"Q.  You  swear  positively  that  you  wrote  this  in  Mr.  Gal- 
lagher's presence  after  the  contract  was  signed  by  himf 

''A.  Not  by  him,  but  by  the  company,  and  the  seal  of  the 
company  was  on  it 

''Q.  But  he  signed  it  after  you  wrote  that,  did  he  not  I 

"A.  That  I  do  not  remember." 

He  testified  that  he  took  the  contract,  when  signed,  baek 
to  Secretary  Tacy,  and  laid  it  on  his  desk,  but  did  not  call  his 
attention  to  the  change  made  in  it  Tsicy  testified:  '^When 
Mr.  Cheffens  returned  the  contract  to  the  office,  it  was  then 
that  I  examined  it  and  placed  it  in  the  safe,  and  it  stayed  there 
until  Mr.  Gallagher  came  to  the  office  in  ApriL  I  am  general 
custodian  of  all  the  papers  and  records  of  the  company,  and 
all  the  contracts  come  there.  It  is  my  duty  to  look  over  ail 
contracts.  I  do  not  know  that  it  is  my  duty  to  pass  upon 
them,  but  if  a  contract  has  been  signed  and  delivered,  and  it 
is  necessary  for  me  to  do  anything  of  that  kind  to  it^  I  nat- 
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,^  urally  see  that  I  have  done  my  part  and  file  it  away."    In 

explaining  what  he  did  he  said:  *'I  opened  it  to  see  if  Mr. 
^  Gallagher's  signature  was  there,  and  then  I  put  it  in  the 

~^  vault.    I  unfolded  it  in  this  maimer  [indicating],  and  saw 

Mr.  Gallagher's  signature,  and  folded  it  back  in  this  way  [in- 
dicating] ,  and  put  in  the  envelope,  where  we  keep  contracts, 
and   put  in  the  safe."    Further  explaining,  he  said:  *'I 
^  opened  it  and  had  my  thumb  on  the  word  'over'  and  did  not 

\  see  it."    Cheffens  testified:   "Immediately  to  the  left  of 

^  John  P.  Gallagher's  signature,  about  one-half  an  inch  dis- 

^  tance  was  the  word  'over'  written  in  a  plain,  bold,  distinct, 

^  and  perfectly  legible  handwriting.    On  the  back  or  reverse 

*  side  of  the  same  sheet  of  paper  about  one  quarter  of  the  way 
^  down  the  page  was  written,  in  the  same  plain,  bold,  distinct, 
^  and    perfectly  legible    handwriting  the  following  clause" 

(the  clause  in  question).     It  is  undisputed  that  it  was  in 
^  this  condition  when  delivered  to  plaintiflf  and  to  Secretary 

>  Tacy.    Cheffens  testified  that  he  "had  charge  of  and  solicited 

i  contracts  generally  with  everybody  and  anybody  for  the  com- 

^  pany,  never  made  any  special  contract  like  this  one.    We  had 

f  a  simple  form  which  the  consumers  would  sign  and  I  would 

r  hand  it  in  to  the  company.    Would  carry  around  a  contract 

fc  for  sixty-five  cents  and  get  people's    signatures  to  it,  and 

would  hand  it  in  to  the  company." 

:  I  think  the  evidence  shows  that  Cheffens  was  the  o.stensible 

r;  if  not  the  actual  agent  of  defendant  in  this  matter.     (Civ. 

^  Code,  sees.  2316,  2317,  2330.)     I  think,  also,  that  defendant 

must  be  charged  with  knowledge  of  all  the  provisions  of  the 

contract,  because  it  had  the  means  of  such  knowledge,  of 

which  it  carelessly  and  negligently  deprived  itself.     (Civ. 

Code,  sees.  2330,  2332;  MerriU  v.  Pacific  Transfer  Co.,  131 

F  Cal.  582;  Shain  v.  Sresavich,  104  CaL  405.)     If,  ajs  is  argut^d, 

*  Cheffens  was  not  defendant's  agent  with  authority  to  make 
i  the  contract,  it  became  all  the  more  incumbent  on  Secretary 
i  Tacy  to  examine  the  contract  for  himself,  and  his  dereliction 
p  in  failing  to  do  so  only  re-enforces  the  reasons  for  holding  that 
t  defendant  is  charged  with  knowledge  of  the  contract  acted 
t  upon  by  both  parties.  If  the  change  made  by  Cheffens  to  suit 
I             plaintiff  may  be  regarded  as  a  rejection  of  the  contract  as 

ori^rinally  proposed  to  plaintiff  and  as  a  new  proposal  by 
r  OXTJ.  GaL-~45 
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plaintiflF,  the  voluntary  acceptance  by  defendant  of  this  pro- 
posal and  its  acting  under  it  would  constitute  it  a  contnet 
binding  upon  defendant.  (Civ.  Code,  sees.  1584,  1589 ;  Bloom 
V.  Hazzard,  104  Cal.  310.)  We  think  the  objection  that  the 
findings  in  these  particulars  are  not  supported  by  the  evi- 
dence is  well  taken. 

Respondent  objects  that  the  time  clause  of  the  contract  is 
void  for  want  of  mutuality ;  that  if  it  can  be  construed  as  an 
obligation  by  defendant  to  furnish  gas  for  a  definite  period 
of  time,  it  is  void  because  plaintifF  does  not  agree  to  take  gas 
for  such  a  definite  period,  and  for  like  reasons  the  time 
clause  is  void  for  uncertainly.  It  is  also  claimed  by  respond- 
ent that  the  contract  cannot  be  specifically  performed  be- 
cause not  mutual,  and  if  it  cannot  be  specifically  performed 
injunction  will  not  lie.  These  several  x>oint8  may  be  consid- 
ered together.  Under  section  629  of  the  Civil  Code  a  cor- 
poration supplying  gas  "Upon  the  application  in  writing  of 
the  owner  or  occupant  of  any  building  .  .  .  must  supply  gas 
as  required  for  such  building,"  and  by  section  632  of  the 
same  code  it  is  provided  that  the  corporation  "may  shut  off 
the  supply  of  gas  from  any  person  who  neglects  or  refuses  to 
pay  for  the  gas  supplied."  In  Capital  Oas  Co.  v.  Yowigr 
109  Cal.  140,  the  court  said:  "Under  section  629  of  the  Civil 
Code  the  respondent  was  bound,  upon  proper  demand,  to 

furnish  gas  to  the  city Under  the  operation  of  this 

law  the  gas  company  was  not  a  free  agent  with  power  to 
contract  or  refuse  to  do  so,  but  it  became  its  duty,  upon  de- 
mand, to  furnish  gas  to  the  city  irrespective  of  the  status  of 
its  president.  This  duty  to  furnish  gas  to  the  city  devolved 
upon  the  respondent,  not  by  virtue  of  any  contract,  but  by 
operation  of  the  law,  and  hence  the  law  governing  ordinary 
contracts  resting  on  the  volition  of  the  parties  has  no  appli- 
cation." In  Visalia  Gas  etc.  Co.  v.  Sims,  104  Cal.  326,^ 
where  the  company  undertook  to  free  itself  from  the  respon- 
bitility  of  operating  its  plant  by  leasing  it  to  one  Lonoich,  the 
court  said:  "That  plaintiff  having  availed  itself  of  the  fran- 
chise granted  it  by  the  city  of  Visalia,  it  became  its  legal 
duty  to  operate  its  gas  and  electric  works,  and  to  supply 
the  inhabitants  with  gas  and  electricity/'  and  could  not  lease 
its  works  to  Lynch. 


143  Am.  St.  Bep.  106w 
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The  evidence  is,  that  defendant's  mains  ran  through  the 

streets  within  less  than  one  hnndrecf  feet  of  plaintiff's  hotel ; 

that  plaintiil  was  solicited  by  Cheffens,  who  urged  defendant 

to  discontinue  lighting  the  hotel  with  electricity  and  take  de- 

'  fendant's  gas,  and  plaintiff  told  Cheffens  if  he  took  the  gas 

it  was  to  be  sixty-five  cents  for  a  thousand  cubic  feet  "for 

the  whole  time  it  was  there";  that  after  the  contract  was 

[  signed  the  electric  lamps,  meters,  etc.,  were  taken  out,  and  the 

;  use  of  electricity  discontinued,  and  defendant's  appliancei^ 

were  substituted. 

Plaintiff  testified:  '*!  paid  out  considerable  money  for  some 
of  the  fixtures,"  and  the  contract  required  him  to  pay 
twenty  cents  each  for  mantles,  and  both  parties  acted  under 

r  the  contract  from  November  until  the  following  April,  when 

defendant  notified  plaintiff  of  the  raise  in  price.  By  the 
terms  of  the  contract  plaintiff  '*  agrees  to  take  from  the  party 
of  the  first  part  gas  for  use  in  said  Hotel  Langham,  and  on 
said  premises,  and  to  pay  therefor  at  the  rate  of  sixty-five 

i  ,  cents  per  thousand  cubic  feet,"  and  defendant  ''agrees  that 
the  price  of  gas  sold  to  the  party  of  the  second  part  shall 

I  not  exceed  sixty-five  cents  per  thousand  cubic  feet  while  in 

use  in  said  Hotel  Langham."  Plaintiff  took  the  gas  under 
the  contract,  and  still  desires  to  take  it,  and  has  faithfully 

;  kept  his  agreement;  he  discontinued  the  use  of  electricity, 

\  and  prepared  for  the  use  of  gas  at  some  considerable  ex- 

pense. These  facts  show  consideration.  There  was  a  mutual 
exchange  of  promises — ^promise  for  promise — ^which  will  sup- 
port each  other,  unless  one  or  the  other  is  void.     (Siddall  v. 

f  Clark,  89  Cal.  321.)     The  contract  was  mutually  performed 

[  for  several  months,  and  was  in  course  of  execution  when  the 

\  suit  was  brought.    By  bringing  the  action  plaintiff  put  him- 

&elf  under  the  obligation  of  the  contract  {Sayward  v. 
Houghton,  119  OaL  545 ;  Spires  v.  Urbahn,  124  Cal.  110. )  We 
do  not  think  it  was  necessary  to  mutuality  that  the  contract 
should  name  a  definite  i)eriod  of  time  for  its  continuance. 
It  is  unlike  the  ease  of  an  offer  to  sell  personal  property  at 
a  stated  priee  where  the  buyer  does  not  agree  to  purchase 

(  or  bind  himself  at  all,  as  in  the  cases  cited  by  respondent. 

Nor  do  we  construe  the  action  as  being  essentially  one  for 

^  specific  performance,  except  as  it  incidentally  seeks  to  en- 

force plaintiff's  rights  in  the  premises.     {Sayward  v.  Hough- 
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ton,  119  CaL  545.)  There  can  be  no  question  that  the  in- 
tention waa  that  plaintiff  would  take  gas  from  defendant, 
tor  he  expressly  agreed  so  to  do,  and  that  defendant  should 
8upply  it  at  the  rate  agreed  upon,  as  long  as  plaintiff  should 
use  i^  for  defendant  so  expressly  agreed,  and  so  long  as 
plaintiff  took  the  gas  defendant  could  compel  payment  at 
the  agreed  rate.  It  was  indeed  not  necessary  that  defend- 
ant should  agree  to  supply  the  gas,  for  this  was  its  duty  un- 
der the  statute.  It  could  only  fix  the  rate  and  enforce  rea- 
sonable regulation  as  to  the  service.  The  obligation  of  de- 
fendant to  supply  property-owners  within  the  statutory  lim- 
its of  defendant's  mains,  as  we  ha^e  seen,  results  from  the 
statute,  and  not  from  contract  The  provisions  of  section  632 
of  the  Civil  Code  imply  that  the  gas  corporation  cannot  shot 
off  the  supply  of  gas  so  long  aa  the  consumer  does  not  refuse 
or  neglect  '*to  pay  for  the  gaa  supplied  ...  by  the  corpora- 
tion, as  required  by  his  contract.**  The  contract  being  shown, 
and  plaintiff  having  complied  fully  with  its  terms,  and  aver- 
ring  readiness  to  continue  to  take  gas  and  ability  to  pay 
for  it,  injunction  will  lie.  (Sickles  v.  Manhattan  0<u  Light 
Co,,  64  How.  Pr.  33;  Xenia  Real  Estate  Co.  v.  Macy,  147  Ind. 
568 ;  Mackin  v.  Portland  Oas  Co.,  38  Or.  120.)  In  this  latter 
case  it  was  stated:  "The  right  of  a  court  to  compel  by  num- 
damns  a  company  engaged  in  furnishing  gas  for  general  con- 
sumption to  supply  all  persons  along  its  mains  or  conduits 
who  olTer  to  and  do  comply  with  its  rules  and  regulations 
is  undoubted  and  unquestioned."  (Citing  cases.)  The  other 
two  cases  above  cited  are  proceedings  by  injunction.  Is 
Sickles  V.  Manhattan  Oas  Light  Co.,  64  How.  Pr.  33,  the  ac- 
tion was  to  have  the  amount  due  the  company  ascertained, 
and  that  the  company  be  restrained  from  removing  the  meter 
or  cutting  off  the  supply  of  gas.  It  was  held  that  when  a 
dispute  arises  between  the  company  and  a  consumer  the  latter 
is  entitled  to  have  his  rights  investigated  by  the  coortSy  and 
that  an  injunction  will  be  granted  to  prevent  the  cutting  off 
of  the  supply  of  gas  until  the  cause  can  be  tried.  In  that 
case  it  did  not  appear  that  there  was  any  contract  as  to  the 
rate,  and  presumably  the  rate  was  that  charged  generally  to 
customers,  and  there  was  no  agreement  to  take  the  gas  for 
any  specified  time.  The  contract  in  all  such  cases  is,  that 
the  consumer  shall  pay  the  usual  rate  so  long  as  he  uses  the 
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gas.  There  can  be  no  difi'erence  between  such  a  case  and 
one  where  the  company  has  agreed  with  a  consumer  as  to 
the  rate  in  his  particular  case.  In  enforcing  such  a  contract 
in  the  case  of  a  gas  corporation  operating  under  such  a  stat- 
ute as  ours,  it  is  not  an  action  for  specific  performance  in 
strict  sense.  If  injunction  would  lie  in  the  Sickles  case,  it 
will  also  lie  in  the  case  here.  The  subject  is  quite  fully  dis- 
cussed in  Xenia  Real  Estate  Co.  v.  Macy,  147  Ind.  568. 
Whiteman  v.  Fuel  Oas  Co.,  139  Pa.  St.  492,  is  cited,  where  the 
court  held  that  a  mandatory  injunction  would  be  awarded 
at  least  to  restore  the  statiis  quo.  In  both  these  cases  there 
was  consideration  shown  for  the  agreement  to  take  gas,  and 
the  companies  agreed  to  furnish  the  gas  at  a  rate  fixed  by 
the  contract,  but  in  neither  of  them  did  the  consumer  agree 
to  take  the  gas  for  any  definite  period  of  time.  There  was  a 
definite  period  within  which  the  gas  companies  agreed  to 
supply  gas,  but  no  express  agreement  that  the  consumers 
should  take  gas  for  that  or  any  definite  period.  It  was  urged 
that  specific  performance  could  not  be  enforced,  and  there- 
fore injunction  would  not  lie.  But  it  was  held  that  this  con- 
tention could  not  be  maintained.  It  was  also  held  in  this 
class  of  cases  that  there  was  no  complete  and  adequate  rem- 
edy at  law.  So  held,  also,  in  the  Sickles  case,  64  How.  Pr.  33. 
The  judgment  and  order  should  be  reversed. 

Haynes,  C,  and  Cooper,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

Shaw,  J.y  Angellottiy  J^  Van  Dyke,  J« 

Hearing  in  Bank  denied. 
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[S.  F.  No.  2829.    Department  One.— Janoaiy  20,  1904.] 

EMMA  C.  BAKER,  Appellant,  v.  SAN  FBANCISCO  GAS 
AND  ELECTRIC  COMPANY,  Respondent. 


Gas  OoicPANT — Aotiom  upon  Pkkal  Statuts— Liquidatbd  Da 
Debt  fob  Oas  UNSxnKOUisHKD— Refusal  ov  Tendke.- 
under  seetion  629  of  the  CStU  Code  to  reeoyer  from  a  gas  eompaaj 
liquidated  damages  for  failure  to  supplj  the  plaintiff  with  gai, 
is  based  upon  a  penal  statute,  and  plaintiff  most  show  a  strict  eom- 
plianee  with  its  terms,  bj  payment  of  all  money  due  the  gas 
company,  or,  if  it  refuses  to  receive  it,  by  extinguishment  of  the 
debt  by  deposit  of  the  money  to  the  credit  of  the  gas  eompanj,  and 
notice  thereof,  as  provided  in  seetion  1500  of  the  (SvU  Code.  The 
action  cannot  be  sustained  by  mere  proof  of  a  tender  of  the  mon^ 
and  refusal  of  the  defendant  to  receive  it,  without  such  extinguish- 
ment of  the  debt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion* 

Van  Ness  &  Redman,  for  Appellant 

Bishop,  Wheeler  &  Hoefler,  and  William  Rix,  for  Bespond- 
ent. 

GRAY,  C. — This  action  was  brought  to  recover  five  hun- 
dred and  thirty  dollars  as  liquidated  damages  under  section 
629  of  the  Civil  Code,  for  refusal  and  neglect  of  defendant 
to  supply  plaintiff  with  gas  from  January  9,  1900,  to  April 
9,  1900.    The  defendant  had  judgment  and  plaintiff  appeals. 

The  case  was  tried  upon  an  agreed  statement  of  facts,  which 
is  made  the  findings  in  the  case  by  stipulation  between  the 
parties.  So  far  as  necessary  to  this  opinion,  these  facts  are 
as  follows:  Plaintiff  formerly  resided  at  124  f\dton  Street, 
San  Francisco,  and  there  took  gas  of  defendant  after  depos- 
iting with  it  five  dollars  in  advance  and  receiving  in  return 
H  receipt  as  follows: — 

**  Received  from  E.  C.  Baker,  five  dollars  as  deposit  in  ad- 
vance for  gas  to  be  used  at  premises  No.  124  Fulton  Street 
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This  deposit  is  only  to  be  refunded  upon  the  surrender  of 
this  certificate  at  final  settlement.    The  regular  bills  of  the 
company  must  be  promptly  paid  without  reference  hereto. 
'*Por  the  Company,  W.  Kebgan.'' 

Plaintiff  moved  from  Fulton  Street  October  20,  1898,  to 
301  Grove  Street  in  said  city,  owing  $3.85  for  gas  used  at  the 
Fulton-Street  house.  Plaintiff  continued  to  take  gas  of  de- 
fendant at  the  Grove-Street  house,  and  on  December  22,  1898, 
defendant  presented  to  her  a  bill  for  $2.45  for  gas  used  at  the 
Grove-Street  house  and  also  a  bill  for  $3.85  for  the  gas  con- 
sumed on  Fulton  Street.  The  plaintiff  thereupon  offered  to 
pay  the  $2.45  for  gas  used  on  Grove  Street,  and  offered  to 
surrender  to  defendant  the  aforesaid  receipt  for  the  five-dol- 
lar deposit,  and  authorized  defendant  to  deduct  from  said 
deposit  said  sum  of  $3.85  due  for  gas  used  on  Fulton  Street. 
The  defendant  refused  so  to  do,  and  notified  plaintiff  that 
unless  the  sum  of  $6.30  was  paid  to  it  before  noon  of  Jan- 
uary 13,  1899,  defendant  would  discontinue  supplying  said 
building  on  Grove  Street  with  gas.  Plaintiff  failed  to  com- 
ply with  this  notice,  and  the  gas  was  accordingly  shut  off  by 
defendant.  On  January  20,  1899,  plaintiff,  in  writing,  de- 
manded of  defendant  that  gas  be  supplied  for  the  Grove- 
Street  house,  but  defendant  refused  to  do  so,  and  continued  to 
refuse  during  the  time  involved  in  this  action. 

The  section  629  of  the  Civil  Code,  upon  which  this  action 
is  based,  reads  as  follows: — 

"Upon  the  application  in  writing  of  the  owner  or  occu- 
pant of  any  building  or  premises  distant  not  more  than  one 
hundred  feet  from  any  main  of  the  corporation,  and  payment 
by  the  applicant  of  all  money  due  from  him,  the  corporation 
must  supply  gas  as  required  for  such  building  or  premises, 
and  cannot  refuse  on  the  ground  of  any  indebtedness  of  any 
former  owner  or  occupant  thereof,  unless  the  applicant  has 
undertaken  to  pay  the  same.  If,  for  the  space  of  ten  days 
after  such  application,  the  corporation  refuses  or  neglects  to 
supply  the  gas  required,  it  must  pay  to  the  applicant  the  sum 
of  fifty  dollars  as  liquidated  damages,  and  five  dollars  a  day 
as  liquidated  damages  for  every  day  such  refusal  or  neglect 
continues  thereafter." 

The  agreed  statement  shows  that  the  house  was  within  a 
hundred  feet  from  the  defendant's  niaix^  that  the  applica- 
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tion  in  writing  was  given  as  required  by  the  statute,  and  ten 
days  elai>8ed  and  no  gas  was  furnished  by  defendant. 

The  action  being  based  upon  the  statute,  which  is  penal  in 
its  nature,  strict  compliance  with  its  provisions  must  be  shown 
by  plaintiff  to  entitle  her  to  the  remedy  provided  by  its  terms. 
It  is  conceded  that  there  was  no  actual  payment  of  the 
amount  due  for  gas  used  at  the  Orove-Street  house,  but  it  is 
urged  by  plaintiff  that  payment  was  waived  and  excused 
by  plaintiff's  tender  of  the  money  and  defendant's  refusal  to 
accept  it.  We  do  not  think  payment  was  excused  because  of 
the  refusal  to  accept  the  money  so  as  to  give  a  right  of  action 
under  the  statute  already  quoted.  The  complaint  alleges  that 
at  the  time  the  gas  was  shut  off  and  demand  to  continue  the 
same  was  made,  the  plaintiff  was  not  indebted  to  the  defend- 
ant. This  could  not  be  true  unless  the  obligation  to  pay  for 
the  gas  previously  supplied  to  the  Orove-Street  house  had 
been  extinguished.  If  upon  the  refusal  to  accept  the  tender, 
plaintiff  had  deposited  the  money  with  a  bank  to  the  credit  of 
defendant,  she  would  have  thereby  "extinguished"  the  obli- 
gation, and  perhaps  there  would  then  have  been  no  indebteil- 
ness  remaining  as  is  contemplated  by  section  629  of  the  Civil 
Code.  Section  1500  of  the  Civil  Code  provides:  **An  obliga- 
tion for  the  payment  of  money  is  extinguished  by  a  due  offer 
of  payment,  if  the  amount  is  immediately  deposited  in  the 
name  of  the  creditor,  with  some  bank  or  deposit  within  this 
state,  of  good  repute,  and  notice  thereof  is  given  to  the  cred- 
itor." Nothing  short  of  a  compliance  with  this  section  can 
be  held  to  constitute  payment,  or  to  extinguish  the  debt  so 
that  payment  would  be  unnecessary  within  the  meaning  of 
the  section  upon  which  this  action  is  based,  for  it  will  be  seen 
that  the  latter  section  629  of  the  Civil  Code  does  not  give  the 
right  of  action  to  a  party  upon  waiver  of  payment  or  when 
the  payment  is  excused  merely,  but  only  on  and  after  what 
may  be  treated  in  law  as  an  actual  payment  of  the  amount 
due  the  defendant  does  this  right  arise  to  recover  the  penalty 
provided  by  the  statute.  The  facts  set  forth  in  the  agreed 
statement  fail  to  meet  the  requirements  of  the  law,  because 
they  do  not  show  either  actual  payment  for  the  gas  at  the 
Grove-Street  house,  or  what  might  be  held  to  be  the  extine- 
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tdoD  of  the  debt  merely,  a  compliance  with  section  1500  of 
the  Civil  Code. 
We  advise  that  the  judgment  be  afBrmed, 

Chipman,  C,  and  Haynes,  C-,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  3285.    Department  One.— Jantiary  80,  1904.] 

CALIFORNIA  CURED  FRTHT  ASSOCIATION,  Respond- 
ent,  V.  F.  E.  STELLING,  H.  G.  STELLING  and  JOHN 
STELLING,  Appellants. 

Claim  and  Delivery — Bight  of  Possession  of  Prune  Crop — Contract 
FOR  Possession  and  Sale — Delivert  to  Agent — ^Betaking  by  De- 
fendants.— Wbere  the  defendant  brothers  made  a  eontraet  for  the 
exclusive  possession  and  right  of  possession  of  their  pmne  crop  by 
the  plaintiff,  which  was  to  undertake  the  inspection,  packing,  and 
sale  thereof  for  the  highest  obtainable  prices,  and  delivered  the  crop 
to  plaintiff's  agent  for  packing  on  account  of  plaintiff,  and  after- 
ward retook  the  possession  thereof,  the  facts  show  that  the  plain- 
tiff had  the  possession  and  right  of  possession  of  the  prunes  when 
so  retaken,  and  had  the  right  of  possession  under  the  contract  at 
the  time  of  the  commencement  of  an  action  for  claim  and  delivery 
of  the  pmne  crop. 

Id. — Right  of  Property — ^Duty  of  Plaintiff  to  Acoount. — The  right 
of  possession  of  the  plaintiff  under  the  contract  did  not  carry  with 
it  the  right  of  property;  and  the  plaintiff  must  comply  with  its 
contract,  and  account  to  defendants  for  the  proceeds  of  sale  of  the 
prunes. 

Id. — ^Defense — Transfer  to  Co-Defendant — Bona  Pide  Purchase  not 
Shown — Equitable  Interest — Subjection  to  Bights  of  Plain- 
tiff.— A  transfer  of  the  prune  crop  by  the  defendant  brothers  to  a 
co-defendant,  who  was  their  father,  does  not  entitle  him  to  pro- 
tection as  a  bona  fide  purchaser  where  there  was  no  proof  of  the 
payment  of  purchase  money  therefor  in  good  faith  by  the  father, 
nor  that  he  was  without  notice  of  all  the  &ets;  nor  does  the  rule 
as  to  bona  fide  purchasers  extend  to  the  aaaigiunent  of  an  equitable 
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interest.  The  defendant  father  stands  in  no  better  position  than  his 
co-defeodants,  who  could  only  convey  their  rights  subject  to  the 
contract  rights  of  the  plaintiff. 

Id. — Demand  before  Suit,  When  TTnneokssakt. — ^Where  the  prunes 
taken  by  defendants  from  the  possession  of  the  plaintiff  before 
suit,  and  transferred  by  them  to  their  co-defendant,  were,  in  the 
action  of  claim  and  delivery,  demanded  by  them  to  be  retnmed 
to  such  codefendant  as  owner,  it  is  evident  that  a  demand  by  the 
plaintiff  upon  the  defendants  for  the  possession  of  the  prunes 
before  suit  would  have  been  unavailing,  and  it  was  therefore  un- 
necessary. 

Id. — ^EviDENCB— Consideration  for  Transfer — ^Absence  of  Notice  not 
Claimed. — It  was  not  error  to  exclude  proof  of  a  greater  eonsidexm 
tion  than  that  expressed  in  the  transfer  where  it  was  not  elaisaed 
that  the  transferee  bought  without  notice  of  the  facts. 

Id. — Contracts  with  Corpoelitions — Collateral  Attack  ufon  Oox- 
PORATioNS — Estoppel. — Where  the  defendants  made  the  eontraet 
with  plaintiff  and  its  agent  as  corporations,  they  will  not  be  allowed 
by  way  of  collateral  attack  to  deny  that  they  were  such  corpora- 

tiODS. 

Id. — ^Validity  of  Contracts. — The  defendants  will  not  be  allowed  in  the 
action  for  claim  and  delivery,  which  involves  only  the  validly  of 
the  contracts  so  far  as  performed,  and  is  not  an  action  to  enforee 
the  contracts,  nor  to  compel  the  performance  of  them,  to  raia^ 
questions  as  to  whether  they  are  in  restraint  of  trade  or  against 
public  policy.  There  is  no  question  of  public  policy  or  restraint 
of  trade  in  restoring  the  parties  to  the  position  in  whieli  they  had 
by  mutual  agreement  placed  themselves. 

Id. — Bkcovery  of  Possession — Error  m  Am'ernativx  Judgment  fok 
Value  Immaterial. — Where  the  plaintiff  gave  a  bond  and  retook 
possession  of  the  prunes,  and  retained  the  same,  the  altematrve 
judgment  for  value  is  immaterial,  though  for  too  Urge  an  amoimt. 

Id. — Contracts  of  Parties— Pubuc  Policy. — Parties  should  be  careful 
about  making  contracts  and  creating  agents,  but  when  once  made 
the  courts  will  not  relieve  them  for  light  or  trivial  reasons.  Pub- 
lic policy  is  better  served  by  leaving  the  parties  and  their  rights  to 
be  measured  by  the  terms  of  their  contracts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  triaL  J.  M. 
Seawell,  Judge  presiding. 

The  facts  are  stated  in  the  opinion. 

John  B.  Kerwin,  for  Appellants. 

The  contract  is  executory,  and  cannot  be  specificaUy  en- 
forced.    (Civ.  Code,  sees.  3386,  3387.)     One  who  has  no  titte 
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except  by  contract  with  the  owner,  upon  the  performance  of 
certain  conditions,  cannot  maintain  replevin.  {Cardinell  v. 
Bennett,  52  Cal.  476.)  The  contract  was  void  as  being  in 
restraint  of  trade  and  against  public  policy.  {Pacific  Factor 
Co.  V.  Adler,  90  Cal.  110  ;i  Santa  Clara  etc.  Co.  v.  Hayes,  76 
Cal.  387,-*  Havemeyer  v.  Superior  Court,  84  Cal.  378 ;»  Wright 
v.  Ryder,  36  Cal.  342;*  Vulcan  Powder  Works  v.  Hercules 
Powder  Co.,  96  Cal.  510;*  HenHman  v.  Menzies,  115  Cal.  16  ;• 
Wasserman  v.  Sloss,  117  Cal.  433  ;^  United  States  v.  Hopkins, 
82  Fed.  529;  United  States  v.  E.  C.  Knight  Co.,  156  U.  S.  16; 
United  States  v.  Tram-Missouri  Freight  Assn.,  166  U.  S.  331- 
334;  United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  567-592; 
Addyston  Pipe  etc.  Co.  v.  United  States,  175  U.  S.  227-235; 
Chesapeake  etc.  Fuel  Co.  v.  United  States,  115  Fed.  610.)  A 
demand  was  alleged  but  not  proved,  and,  as  the  possession 
was  lawful,  a  demand  was  necessary  before  suit  for  claim  and 
delivery.  {Bacon  v.  Bohson,  53  Cal.  399 ;  Campbell  v.  Jones, 
38  Cal.  507.)  John  Stelling  is  entitled  to  be  protected  as 
an  innocent  purchaser  for  value.  (Civ.  Code,  sec.  3440.) 
The  plaintiff  has  no  cause  of  action  against  John  Stelling,  who 
was  no  party  to  the  contracts.  (Civ.  Code,  sec.  3387.)  The 
plaintiff  was  not  entitled  to  recover  more  than  its  stipulated 
two  per  cent  of  the  prunes,  leaving  defendants  the  owners  of 
ninety-eight  per  cent.  {California  Cured  Fruit  Ass^i.  v. 
Ainsworth,  134  Cal.  461 ;  Lambert  v.  McLeod,  63  Cal.  162.) 

Jackson  Hatch,  for  Respondent. 

The  plaintiff  had  under  the  contract  a  superior  and  exclu- 
sive right  of  possession,  which  was  sufficient  to  sustain  the 
action.  (Wells  on  Replevin,  sec.  110.)  Under  the  facts  of 
the  case  no  demand  was  necessary,  the  conduct  of  defendants 
being  sufficient  to  show  that  it  would  be  unavailing.  (Wells 
on  Replevin,  sec.  345;  Cram  v.  Kroger,  22  III.  74;  Applet  on 
V.  Barrett,  29  Wis.  21;'  Seaver  v.  Dingley,  4  Greenl.  307; 
Smith  V.  McLean,  24  Iowa,  337;  Newell  v.  Newell,  34  Miss. 


125  Am.  Bep.  102.  »31  Am.  St.  Rep.   242. 

19  Am.  St.  Rep.  211.  ^56  Am.  St.  Rep.  82. 

»18  Am.  St.  Rep.  192.  ^69  Am.  St.  Rep.  209. 

4  95    Am.    Dec.    186.  •9  Am.   Rep.   534. 
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385 ;  Perkifis  ▼.  Barnes,  3  Nev.  557 ;  Homan  v.  Labor,  1  Neb. 
207.)  The  contract  was  not  in  restraint  of  trade.  {Herri- 
man  V.  Menzies,  115  Gal.  16,  20.^)  Rights  acquired  under 
such  a  contract  cannot  be  evaded.  {Havemeyer  ▼.  Superior 
Court,  84  Cal.  378.«) 

COOPER,  C. — ^This  action  was  bronght  to  recover  the  pos- 
session of  two  hundred  and  twenty-five  tons  of  dried  prun« 
or  the  sum  of  $17,543.14,  the  value  thereof,  in  case  a  delivery 
cannot  be  had. 

The  case  was  tried  before  the  court  and  findings  filed,  upon 
which  judgment  was  ordered  and  entered  in  favor  of  plain- 
tiff as  prayed.  Defendants  bring  this  appeal  from  the  judg- 
ment and  order  denying  their  motion  for  a  new  trial. 

The  defendants  F.  E.  and  H.  O.  Stelling  (who  will  here- 
after be  called  Stelling  Bros.),  in  March,  1900,  entered  into 
a  >fritten  contract  with  the  plaintiff,  which  recited  that,  in 
consideration  of  the  sum  of  one  dollar  and  the  further  cove- 
Dents  contained  in  the  contract,  the  said  Stelling  Bros.,  ''has 
sold  and  transferred  and  does  by  these  presents  sell  and 
transfer  and  set  over  to  the  said  association  an  undivided  in- 
terest equal  to  two  per  cent  in  his  ownership  or  interest  (free 
from  all  encumbrances)  in  and  to  all  crops  of  green  and 
cured  prunes  which  shall  be  grown  by  or  for  him  on  the  prem- 
ises hereinafter  described  during  the  years  1900  and  1901, 

.  .  and  the  said  association,  in  consideration  of  the  sale  and 
transfer  to  it  of  the  said  undivided  interest,  does  by  these 
presents  promise  and  agree  with  the  said  first  party  to  un- 
dertake the  inspection,  packing  and  sale  of  said  entire  crop, 
to  establish  and  maintain  uniform  grades  of  fruits  and  nuts, 
us  to  size,  condition  and  quality,  and  to  procure  such  packing 
to  be  done  in  conformity  therewith ;  also  to  make  sale  of  such 
respective  grades,  under  its  own  trademark  and  guarantee, 
and  to  make  said  sales  as  speedily  as  possible  and  for  the 
highest  obtainable  prices.  .  .  .  Said  association  also  agrees 
to  advance  and  pay  all  expenses  necessary  in  and  about  the 
inspection  and  packing  of  said  crops  and  in  storing  and  mov- 
ing the  same."  The  contract  further  provided  that  Stelling 
Bros,  should  cultivate  and  care  for  the  said  crop  at  their  own 


156  Am.  St.  Bep.   88.  tlS  Am.  St.  Bep.  192. 
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expense,  and  cure  the  said  prunes  to  the  satisfaction  of  plain- 
tiff's inspector,  and  then  deliver  them  to  plaintiff,  ''said  crop 
thereaftej?  to  be  and  remain  at  all  times  in  and  under  the 
exclusive  possession  and  control  of  said  association."  The 
contract  further  provided:  ''Said  association  shall  have  a  lien 
upon  said  crops  for  a  repayment  to  it  of  any  and  all  moneys 
paid  or  advanced  for  storage,  insurance,  inspection,  packing 
charges  and  commissions  paid  or  allowed  in  connection  with 
the  sale  of  said  crops.''  It  was  further  provided  in  said  con- 
tract that  if  Stelling  Bros,  "shall  fail  to  deliver  said  crops  as 
soon  as  picked  and  cured  to  the  said  association  as  herein- 
before provided,  that  the  said  association  shall  be  entitled  to 
assume  and  take  exclusive  possession  and  control  of  said 
crops." 

On  June  30,  1900,  the  plaintiff  entered  into  a  contract  with 
the  California  Packers'  Company,  a  corporation,  by  the  terms 
of  which  the  packers'  company,  among  other  things,  was,  as 
the  agent  of  plaintiff,  to  receive,  grade,  and  pack  all  the 
prunes  of  plaintiff.  On  July  28,  1900,  the  said  Stelling  Bros, 
entered  into  a  contract  with  said  packers'  company,  by  the 
terms  of  which  they  leased  to  said  company  the  warehouse 
and  prune-packing  plant  in  connection  therewith.  The  lease 
provided  that  said  Stelling  Bros,  were  to  remain  in  possession 
of  said  warehouse  and  prune-packing  plant  and  conduct  it, 
and  the  business  in  connection  with  grading  and  packing 
prunes  as  the  agents  and  representatives  of  the  said  packers' 
company,  the  prunes  to  be  so  graded  and  packed  being  the 
prunes  referred  to  in  the  contract  made  by  plaintiff  with  the 
said  packers'  company. 

The  court  found  that  said  Stelling  Bros.,  in  accordance  with 
said  contract  so  entered  into  between  them  and  the  plaintiff 
on  March  14,  1900,  delivered  to  said  California  Packers'  Com- 
pany for  the  account  of  plaintiff  the  prunes  in  contest.  This 
finding  is  supported  by  the  evidence,  which  shows  without 
conflict  that  the  California  Packers'  Company  was  the  agent 
of  plaintiff  for  the  purpose  of  receiving  and  packing  the 
prunes;  that  the  prunes  when  picked  were  hauled  by  Stelling 
Bros,  and  delivered  to  the  California  Packers'  Company  for 
plaintiff;  that  warehouse  receipts  were  issued  and  delivered 
to  Stelling  Bros,  for  the  prunes.    We  therefore  conclude  that 
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the  plaintiff  had  the  possession  and  the  right  to  the  posses- 
sion, under  its  contracts,  of  the  prunes  at  the  time  they  were 
taken  from  its  possession.  It  had  the  right  to  the  possession 
at  the  time  of  the  commencement  of  the  action.  Of  course, 
the  right  to  the  possession  does  not  carry  the  right  of  prop- 
erty, and  the  plaintiff  must  comply  with  its  contracts  and 
account  to  the  defendants  for  the  proceeds  of  the  prunes.  It 
appears  that  before  the  commencement  of  this  action  Stell- 
ing  Bros,  executed  and  delivered  to  their  father,  defendant 
John  Stelling,  a  transfer  of  the  prunes  in  the  following  lan- 
guage:— 

*'San  Josb,  Calif.,  Feb.  14th,  1901. 

''For  and  in  consideration  of  the  sum  of  ten  dollars  and 
other  good  and  sufficient  considerations,  we  sell,  assign  and 
transfer  to  John  Stelling  all  our  right,  title  and  interest  in 
and  to  the  following  described  personal  pfoperty,  to  wit :  225 
tons  more  or  less  of  dried  French  prunes  now  in  the  ware- 
house upon  the  lands  of  said  John  Stelling;  6,000  50-lb. 
prune-packing  boxes  and  all  money  that  is  now  due  or  may 
become  due  us  or  either  of  us  from  the  California  Cured 
Fruit  Association* 

"Witness:  "F.  E.  Stbllinq. 

Karl  Klein."  **H.  Q.  Stellikq. 

It  is  claimed  that,  by  virtue  of  the  above  writing,  John 
Stelling  became  a  bona  fide  purchaser  for  value  of  the  prunes 
while  they  were  under  the  control  and  dominion  of  Stelling 
Bros. 

The  court  found  that  John  Stelling  never  had  nor  claimed 
any  interest  in  the  prunes,  except  such  interest  as  was  con- 
veyed to  him  by  said  writing,  and  that  the  only  interest  he 
now  claims  is  the  interest  conveyed  by  said  writing.  The  evi- 
dence supports  the  finding.  John  Stelling  was  a  witness  in 
his  own  behalf,  but  he  did  not  testify  that  he  paid  anything 
for  the  prunes,  nor  that  he  was  without  notice  of  all  the  facts. 
He  did  testify  that  he  had  no  interest  in  the  prunes  except 
the  interest  transferred  by  the  writing.  The  writing  states 
on  its  face  that  it  conveys  all  the  right,  title,  and  interest  in 
and  to  the  prunes  "and  the  money  that  is  now  due  and  to 
become  due''  from  the  California  Cured  Fruit  Association. 
Of  course,  Stelling  Bros,  could  convey  their  right,  title,  and 
interest  in  the  prunes,  which  were  rightfully  in  possesion  of 
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the  plaintiff.  The  right  and  title  of  Stelling  Bros,  were  sub- 
ject to  the  right  and  title  of  plaintiflp  under  its  contract.  By 
the  transfer  to  John  Stelling  they  only  conveyed  the  right 
and  title  they  had  and  no  more.  The  rule  as  to  bona  fide 
purchasers  does  not  extend  to  the  assignee  of  an  equitable 
interest.  {Hyde  v.  Mangan,  88  Cal.  319.)  The  answer  of  a 
bona  fide  purchaser  is  in  the  nature  of  a  new  case  founded  on 
right  and  title  set  up  to  bar  and  avoid  the  plaintiff's  title. 
To  entitle  a  party  to  such  protection  he  must  prove  the  pay- 
ment of  the  purchase  money  in  good  faith  and  without  no- 
tice. {Eversdon  v.  Mayhew,  65  Cal.  167.)  Here  there  being 
no  proof  as  to  the  essential  requisites  necessary  to  make  John 
Stelling  a  bona  fide  purchaser  in  good  faith,  we  cannot  pre- 
sume that  he  was  such.  Hence  as  to  John  Stelling,  he  stands 
in  no  different  or  better  position  than  his  co-defendants. 

It  was  not  necessary  for  plaintiff  to  prove  a  demand  be- 
fore bringing  suit.  Defendants  took  the  prunes  from  the  pos- 
session of  the  plaintiff.  They  claim  that  John  Stelling  is  the 
owner  and  demand  a  return  of  the  prunes  to  him.  Therefore, 
it  is  plain  that  a  demand  would  have  been  unavailing.  If  the 
defendants  had  come  rightfully  into  the  possession  of  the 
prunes,  and  had  never  manifested  any  disposition  to  claim 
title  to  them,  and  had  shown  a  willingness  to  surrender  them, 
they  could  not  be  made  to  answer  in  costs  without  proof  of  a 
demand.  But  where  a  defendant  sets  up  title  or  adverse 
claim  to  property  in  replevin  it  is  not  necessary  to  prove  a 
demand  prior  to  bringing  suit. 

Complaint  is  made  that  several  findings  are  not  supported 
by  the  evidence,  but  after  careful  examination  we  think  that 
all  the  material  findings  are  supported  by  competent  evi- 
dence. 

There  was  no  error  in  sustaining  plaintiff's  objection  to 
the  question  put  to  F.  E.  Stelling  as  to  whether  he  received 
any  other  consideration  from  John  Stelling  except  the  ten 
dollars  mentioned.  If  defendants  proposed  to  show  that  the 
sale  was  not  of  a  qualified  titie  as  the  writing  stated,  but  of 
the  absolute  interest,  and  that  John  Stelling  bought  for  an 
adequate  price  and  without  notice  of  plaintiff's  rights,  they 
should  have  so  informed  the  court.  They  never  claimed  that 
John  Stelling  bought  without  notice  of  the  facts,  and  without 
proof  of  that  fact,  evidence  of  the  adequacy  of  the  price  would 
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have  been  of  no  avail,  even  if  it  be  conceded  that  the  defend- 
ants could  vary  the  terms  of  the  bill  of  sale  by  parol  evidence. 

Other  rulings  are  complained  of,  but  we  find  none  of  suffi- 
cient importance  to  justify  a  reversal  of  the  case. 

Most  of  appellants'  brief  is  devoted  to  arguing  that  plain- 
tiff is  not  a  legal  corporation,  and  that  the  contract  between 
Stelling  Bros,  and  the  plaintiff,  and  that  between  the  Cali- 
fornia Packers'  Company  and  plaintiff  and  Stelling  Bros, 
are  in  restraint  of  trade,  against  public  i>olicy,  and  void. 

Stelling  Bros,  having  made  the  contracts  with  the  plain- 
tiff, and  with  the  California  Packers'  Company,  as  corpora* 
tions,  will  not  be  allowed  by  way  of  collateral  attack  to  now 
deny  that  they  were  such  corporations.  {Rondell  v.  Pay, 
32  Cal.  354;  Spring  Valley  Water  Works  v.  San  Francisco, 
22  Cal.  434;  Pacific  Bank  v.  De  Ro,  37  Cal.  538;  Bakers  field 
Town  Hall  Assn.  v.  Chester,  55  Cal.  98.)  Nor  will  they  be 
allowed  in  this  proceeding  to  raise  questions  as  to  the  con- 
tracts being  in  restraint  of  trade  and  against  public  policy 
in  regard  to  matters  not  involved  here.  This  is  not  an  action 
to  enforce  the  contracts  nor  to  compel  the  performance  of 
them.  The  contracts  have  been  performed  so  far  as  the  de- 
livery of  the  prunes  to  plaintiff  under  them,  and  so  far  as 
giving  the  plaintiff  the  right  to  the  possession  of  the  prunes 
for  the  purposes  of  the  contracts.  Surely  Stelling  Bros,  will 
not  be  allowed  to  make  the  contracts  and  to  deliver  their 
prunes  under  them  for  the  purposes  therein  specified,  and 
then  to  convert  the  prunes  to  their  own  use  in  disregard  of 
the  contract  because  there  may,  perchance,  be  some  clause 
in  the  contract  in  restraint  of  trade.  It  is  sufficient  to  say 
that  the  contracts  are  valid  so  far  as  performed.  If  there 
should  be  an  attempt  to  enforce  any  part  of  the  contracts 
which  can  be  shown  to  be  against  public  policy  or  in  restraint 
of  trade,  then  the  court  would  declare  such  part  void.  The 
only  penalty  as  to  contracts  in  restraint  of  trade  or  against 
public  policy  is,  that  courts  refuse  to  enforce  them.  {Have- 
meyer  v.  Superior  Court,  84  Cal.  378  ;*  Continental  Insurance 
Co.  V.  Board  of  Fire  Underwriters,  67  Fed.  310;  Steam- 
ship Co.  V.  McGregor,  21  Q.  B.  Div.  644.) 

Plaintiff's  case  is  based  upon  its  possession  and  right  of  its 
possession  by  reason  of  matters  that  occurred  before  the  suit 

lis  Am.  St  Bep.  10S. 
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was  brought.  It  seeks  judgment  for  the  purpose  of  placing  it 
in  the  condition  in  which  it  was  before  the  prunes  were  taken 
from  it.  There  is  no  question  as  to  public  policy  or  restraint 
of  trade  in  restoring  the  parties  to  the  position  in  which  they 
had  by  mutual  agreement  placed  themselves. 

In  arriving  at  the  conclusion  herein  stated  we  have  not 
overlooked  California  Cured  Fruit  Assn.  v.  Ainsworth,  134 
Cal.  461,  which  is  easily  distinguished  from  the  case  at  bar. 
There  the  action  was  in  trover,  and  not  for  the  recovery  of  the 
prunes.  The  court,  on  familiar  principles,  held  that  as  the 
plaintiff  was  only  entitled  as  commission  to  two  per  cent  of 
the  value  of  the  prunes,  it  could  only  recover  a  money  judg- 
ment for  its  damages  fourteen  dollars.  It  could  not  be  al- 
lowed to  recover  seven  hundred  dollars  from  defendant  for 
the  purpose  of  taking  out  fourteen  dollars,  and  then  repay- 
ing the  balance,  $686,  probably  at  the  end  of  litigation.  The 
courts  do  not  countenance  such  circuity  of  action. 

In  this  case  it  appears  that  the  plaintiff  gave  a  bond  and 
retook  possession  of  the  prunes.  The  alternative  judgment 
for  the  value  is  therefore  immaterial,  although  too  large  in 
amount.  If  it  has  not  sold  them  or  used  due  diligence  to  sell 
them  in  compliance  with  its  contracts,  the  defendants  have 
their  remedy.  If  by  their  contracts  and  the  placing  of  the 
prunes  in  the  possession  of  the  plaintiff  and  making  it  their 
agent  to  dispose  of  the  prunes,  they  should  lose  money,  the 
answer  is,  that  the  situation  was  brought  about  by  the  volun- 
tary act  of  Steiling  Bros.  Parties  should  be  careful  about 
making  contracts  and  creating  agents,  but  when  once  made 

'  the  courts  will  not  relieve  them  for  light  or  trivial  reasons. 

\  Public  policy  is-  much  better  snbserved  in  such  eases  by  leav- 

ing the  parties  and  their  rights  to  be  measured  by  the  terms 
of  their  contracts. 
It  follows  that  the  judgment  and  order  should  be  afSrmed. 
For  the  reasons  given  in  the  foregoing  opinion  the  judg- 

'  ment  and  order  are  affirmed.  Shaw,  J.,  Van  Dyke,  J. 

'  Angellotti,  J.,  concurred  in  the  judgment. 

Hearing  in  Bank  denied, 
r  COOil  CSS1.--49 
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[L.  A.  No.  1403.    Department  One. — Jannaiy  21,  1904.] 

W.  H.  HAY  and  D.  A.  VAN  VRANKEN,  Partners,  Appel- 
lants, v.  JOHN  A.  MASON,  Respondent. 

Vbnbob  and  Fdikchaseb — Contract  of  Salb — Option  to  Pttbchask — 

EXCHANOX  of  TiAND— TeNDBB  OF  DCKD— PBIOB  WITHDRAWAL  OF  Of- 

TiON—AonoN  FOR  Brsach. — Under  a  eontraet  for  the  sale  of  land, 
expressed  to  be  for  mine  reeeived,  and  eonf erring  an  irrevoeable 
option  to  pnrehaee  within  fifteen  daja,  and  good  thereafter  until 
withdrawn,  the  eonsideiation  of  which  was  in  faet  an  oral  agree- 
ment for  the  exchange  of  land,  where  it  appears  that  the  tend^  of 
the  deed  in  exchange  for  the  land  described  in  the  option  was  not 
made  until  after  the  lapse  of  the  fifteen  days,  and  until  after 
notice  of  withdrawal  of  the  option  bj  the  yendor,  the  proposed 
purchasers  cannot  thereafter  maintain  an  action  for  damages  for 
breach  of  such  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL 
M.  T,  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  L.  Horton,  for  Appellants. 

Johnstone  Jones,  for  Respondent. 

COOPER,  C. — This  action  was  brought  to  recover  damages 
for  breach  of  contract  to  convey  real  estate.  The  case  was 
tried  before  the  court,  findings  filed,  and  judgment  entered 
for  defendant.  This  appeal  is  from  the  judgment  and  the 
order  denying  plaintiff's  motion  for  a  new  trial. 

On  November  19,  1901,  defendant  executed  and  delivered 
to  plaintiffs  a  writing,  of  which  the  following  is  a  copy, 
to  wit: — 

*'0PTI0N  TO  TRADE. 

"For  value  received  I  hereby  agree  to  sell  and  convey  to 
Hay  &  Van  Vranken,  or  his  assigns,  by  a  good  and  sufficient 
deed  of  grant,  bargain  and  sale,  with  the  usual  covenants 
free  and  clear  of  all  liens  and  encumbrances,  all  of  the  fol- 
lowing described  property,  to  wit :  being  lot  ten  (10)  of  Em- 
body and  Lacy's  Sub.,  of  block  nine  (9)  of  East  Loa  Angelea^ 
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as  per  map  recorded  in  Book  five  (5),  page  586,  Miscellaneous 

Records  of  said  County  and  State.  .  .  .  This  option  to  be 

a  irrevocable  for  fifteen  (15)  days  and  good  thereafter  until 

1  withdrawn. 

•'In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
^.  this  19th  day  of  November,  1901. 

,j  (Signed)    "John  A.  Mason. 

sr  "Witness  to  signature,  John  F.  WnrrB.'' 

»'  No  money  was  paid  to  defendant,  and  no  price  in  money 

^''  was  to  be  paid,  but  there  was  an  oral  agreement  that  the  lot 

'  described  in  said  writing  should  be  conveyed  to  plaintiffs  in 

;^  exchange  for  a  lot  fronting  seventy  feet  on  the  west  side  of 

J.  Main  street,  and  one  hundred  and  forty-eight  feet  deep,  just 

s.  north  of  Thirtieth  Street,  the  same  being  in  the  city  of  Los 

Angeles. 

On  January  4,  1902,  the  plaintiffs  tendered  to  defendant  a 
good  and  sufficient  deed  of  grant,  bargain,  and  sale  describing 
the  lot  so  orally  agreed  to  be  conveyed,  and  at  the  same  time 
demanded  of  the  defendant  a  proper  conveyance  of  the  prop- 
erty described  in  said  writing,  but  defendant  refused  to  ac- 
cept the  deed  so  tendered  him  or  to  convey  the  property  de- 
scribed in  the  writing  to  the  plaintiffis  or  to  either  of  them. 

If  the  option,  or  offer  to  convey,  by  defendant  had  been  for 

a  price  named,  although  unilateral  and  signed  by  defendant 

only,  it  would  have  been  binding  upon  him,  if  subsequently 

and  prior  to  its  withdrawal  by  defendant,  plaintiffs  acted 

■'  upon  it  and  tendered  the  price  to  be  paid.    In  such  case  the 

^'  contract  or  offer,  although  not  mutual  when  first  signed  by 

'^  defendant,  would  have  become  so  by  the  price  being  paid  or 

^'  tendered.    Here,  however,  the  consideration  to  be  paid  by 

plaintiffs  was  not  money,  but  an  exchange  of  lands.    There 

was  no  agreement  or  memorandum  of  any  kind  signed  by 

2  plaintiffs  as  to  the  land  to  be  by  them  conveyed  to  the  defend- 
ant It  is  therefore  evident  that  at  no  time  prior  to  the  mak- 
ing and  tender  of  the  deed  by  plaintiffs  could  either  party 

<  have  enforced  specific  performance  of  the  contract.    It  may 

1^  be  conceded  for  the  purposes  of  this  case,  without  deciding, 

that  where  the  consideration  for  a  unilateral  agreement  in 
-  writing  to  convey  land  is  the  oral  agreement  to  convey  land 

f,  in  exchange,  the  same  rule  would  apply  after  a  tender  of  a 
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deed  to  the  land  so  orally  agpreed  to  be  conveyed,  as  in*  cases 
where  the  oonaideration  is  money.  If  we  give  the  plaintiffs 
the  full  benefit  of  the  role,  yet  they  cannot  recover  in  this 
case.  The  option  was  by  its  terms  irrevocable  for  fifteen 
days  and  good  thereafter  nntil  withdrawn.  The  fifteen 
days  expired  on  the  fourth  day  of  December,  1901.  No 
deed  was  tendered  daring  this  time  nor  till  January  4, 
1902.  The  court  found  Uiat  defendant  had  prior  to  that 
time  withdrawn  his  offer.  The  findings  on  this  point  are  as 
follows : — 

''That  the  defendant  about  the  middle  of  December,  1901^ 
informed  the  plaintiflb  that  he  would  not  carry  out  the  deal 
and  withdrew  and  revoked  said  option  of  November  19 ;  such 
withdrawal  and  revocation  being  after  the  expiration  of  fif- 
teen days  from  said  November  19,  and  prior  to  the  tender 
made  by  plaintiffs  on  January  4,  1902. 

''That  early  in  December,  1901,  the  defendant  gave  notice 
to  said  John  A.  White  that  he  refused  to  carry  out  the  deal 
and  withdrew  the  option,  and  said  White  notified  the  plain- 
tiff Hay  of  defendant's  refusal." 

Plaintiffs  contend  that  the  above  findings  are  not  supported 
by  the  evidence,  but  we  do  not  think  the  contention  can  be 
maintained. 

Defendant  testified:  "I  had  a  conversation  about  this  deal 
in  the  first  part  or  the  middle  of  December.  It  was  in  front 
of  their  offices.  Mr.  Hay  and  Mr.  White  were  present,  and 
Van  Vranken  came  in  afterward.  I  told  them  I  didn't  think 
the  deal  would  go.  I  called  it  all  off.  ...  I  made  an  exam- 
ination of  the  Main-Street  property  with  Mr.  Cal  Hunter. 
It  was  a  week  or  two  after  the  option  was  signed  we  examined 
the  property.  It  was  after  that  that  I  notified  Hay  and  Van 
Vranken  that  I  wouldn't  sign  the  deed." 

The  witness  White  testified:  "He  [defendant]  told  me  he 
didn't  want  to  make  the  deal,  on  the  basis  he  signed  up  on  it 
Didn't  want  to  assume  the  mortgage.  ...  I  remember  he 
told  me  that  he  called  it  off;  .  .  .  and  after  John  [defend- 
ant] told  me  that  he  called  off  the  deal,  I  communicated  that 
fact  to  Hay  and  Van  Vranken,  and  told  them  his  reason  for 
it  was  on  account  of  the  mortgage." 

The  witness  Hunter  testified:  "I  went  into  Mr.  Hay's  ofBos 
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one  day  after  Mason  had  declared  the  deal  off,  and  he  told  me 
I  had  knocked  him  out  of  making  a  trade.    That  was  about 
the  7th  or  8th  of  December,  I  think." 
The  above  testimony  is  sufficient  to  support  the  findings. 
,'  It  is  claimed  that  plaintiff s,  being  only  agents  for  one  Mul- 

lin  in  the  exchange  of  the  lands,  and  not  being  owners  of  the 
lands  which  were  described  in  the  deed  afterward  tendered 
"^  to  defendant,  cannot  maintain  the  action  for  the  purpose  of 

^  getting  their  commission.    It  is  unnecessary  to  decide  this 

^  questioL*.    As  the  judgment  must  be  afiirmed,  it  becomes  im- 

material. 
'  We  advise  that  the  judgment  and  order  be  afSrmed. 

r 

t  Oray,  C,  and  Smith,  C,  concurred 

i: 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  afiirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 
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W.  E.  AGABD,  Respondent,  v.  EUGENE  E.     SHAFFER, 
Auditor  of  San  Diego  County,  Appellant. 

PUBUO  OmCEBS — ^EZTBA.  GLERK  FOB  BbOOBDER — COMPENSATION — ^PRO- 
VISION BT  Supncvisoits — Constitutional  Law. — Beetion  3678  of 
the  Political  Code,  directing  the  board  of  supervisors,  when  neces- 
sary, to  provide  for  the  payment  of  such  additional  clerical  force  as 
may  be  required  to  enable  the  county  recorder  to  assist  the  assessor 
in  the  performance  of  his  duties,  by  annually  transmitting  to  him 
a  complete  abstract  of  aU  mortgages,  deeds  of  trust,  contracts,  and 
other  obligations  by  which  any  debt  is  seeured,  remaining  unsatis- 
fied upon  the  records,  is  in  conflict  with  section  5  of  article  XI  of 
the  constitution,  in  leaving  the  regulation  of  the  compensation  of 
a  county  officer,  in  some  measure,  to  the  board  of  supervisors. 

APPEAL  from  a  judgment  of  the  Superior  Court,  of  San 
Diego  County.    N.   H.   Conklin,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Cassius  Carter,  District  Attorney,  and  W.  B.  Andrews, 
Deputy  District  Attorney,  for  Appellant 

Steams  &  Sweet,  for  Respondent 

GRAY,  C. — ^The  respondent,  Agard,  in  a  clerical  capacity, 
assisted  the  recorder  of  San  Diego  County  in  the  preparation 
of  abstracts  of  mortgages  to  be  furnished  to  the  assessor  of 
the  same  county,  pursuant  to  the  provisions  of  section  3678 
of  the  Political  Code.  The  board  of  supervisors  of  said 
county  thereafter  determined  that  the  employment  of  re- 
spondent by  the  recorder  was  necessary  to  do  such  work,  and 
allowed  his  claim  therefor,  amounting  to  $1,304.  The  county 
auditor  refused  to  draw  his  warrant  for  the  claim,  and  Agard 
brought  this  proceding  in  the  superior  court,  and  obtained 
judgment,  requiring  the  auditor  to  draw  his  warrant  on  the 
county  treasurer  for  the  amount  of  the  claim.  The  auditor 
appeals. 

One  contention  of  appellant  is,  that  said  section  3678  of  the 
Political  Code  is  in  conflict  with  section  5  of  article  XI  of 
the  constitution,  in  that  it  leaves,  in  some  measure  at  least,  the 
regulation  of  the  compensation  of  a  county  officer  to  the  board 
of  supervisors.    We  think  this  contention  must  be  upheld. 

The  section  of  the  code  referred  to  reads  as  follows:  ''To 
assist  the  assessor  in  the  performance  of  his  duties,  the  re- 
corder must  annually  transmit  to  the  assessor,  on  or  before 
the  first  Monday  in  April  of  each  year,  a  complete  abstract 
of  all  mortgages,  deeds  of  trust,  contracts,  and  other  obliga- 
tions by  which  any  debt  is  secured,  remaining  unsatisfied  on 
the  records  of  his  office,"  etc.  **When  necessary,  the  board 
of  supervisors  of  each  county  must  provide  for  the  payment 
of  such  additional  clerical  force  as  may  be  required  to  enable 
the  county  recorder  to  comply  with  this  section." 

The  said  section  5  of  article  XI  of  the  constitation  pro- 
vides as  follows:  ''The  legislature^  by  general  and  uniform 
laws,  shall  provide  for  the  election  or  appointment  in  the  sev- 
eral counties,  of  boards  of  supervisors,  sheriffs,  county  derks, 
district  attorneys,  and  such  other  county,  township,  and  mu- 
nicipal officers  as  public  convenience  may  require,  and  shall 
prescribe  their  duties  and  fix  their  terms  of  office.  It  shall 
regulate  the  compensation  of  all  such  officers  in  proportion 
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to  duties,  and  for  this  purpose  may  classify  the  counties 
by  population,"  etc. 

If  the  quoted  section  of  the  code  is  followed,  it  may  well  be 
that  in  some  counties  the  board  of  supervisors  will  be  of  opin- 
ion that  clerical  assistance  of  the  recorder  to  perform  the 
ofScial  duties  prescribed  by  the  section  is  entirely  unnecessary, 
and  as  a  consequence  such  recorder  will  be  compelled  to  pay 
his  clerical  help  out  of  his  own  salary.  In  other  counties  an 
abundance  of  clerical  assistance  may  be  furnished  the  re- 
corder and  compensated  directly  from  the  county  treasury. 
Thus  it  may  be  seen  that  the  compensation  of  the  recorder 
may  be  increased  or  diminished  by  the  action  of  the  several 
boards  of  supervisors  under  the  statute.  It  was  the  purpose 
of  the  constitutional  provision  quoted  that  the  legislature 
should  regulate  the  compensation  of  all  such  officers  in  pro- 
portion to  duties,  and  it  was  not  intended  that  such  compen- 
sation should  be  left  either  directly  or  indirectly  to  the 
discretion  or  regulation  of  the  board  of  supervisors.  This 
is  clearly  pointed  out  in  Dougherty  v.  Austin,  94  Cal.  601, 
and  Welsh  v.  Bramlet,  98  Cal.  222,  and  the  reasons  fully 
given.  The  same  principle  was  referred  to  in  Tulare  County 
V.  May,  118  Cal.,  at  page  306,  and  the  previous  decisions  upon 
this  point  in  Dougherty  v.  Austin,  and  Welsh  v.  Bramlet,  de- 
clared to  be  correct. 

In  the  cases  cited  the  compensation  of  deputies  to  be  al- 
lowed or  disallowed  by  the  board  of  supervisors  was  the  point 
wherein  the  statutes  were  held  to  be  in  violation  of  section  5 
of  article  XI  of  the  constitution.  In  the  statute  before  us  in 
this  case  the  compensation  was  to  be  allowed  by  the  board  to 
** additional  clerical  force**  to  assist  the  recorder  in  perform- 
ing his  official  duties.  In  principle  there  is  no  difference  be- 
tween helping  out  the  recorder's  compensation  by  furnishing 
him  a  deputy  to  perform  the  work  of  the  office  and  furnishing 
him  a  ** clerical  force"  to  do  the  same  thing.  The  one  affects 
his  compensation  in  exactly  the  same  manner  as  the  other. 
And  if  the  power  to  do  the  one  thing  should  not  be  delegated 
to  the  board  of  supervisors,  then  the  power  to  do  the  other 
thing  should  not  be  so  delegated. 

Respondent  cites  the  case  of  Kirkwood  v.  Soto,  87  Cal.  397, 
as  being  the  same  in  principle  as  the  case  at  bar.  It  will  be 
seen  on  an  examination  of  that  case  that  section  5  of  article 
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XI  of  the  ooDstdtation  u  not  discussed  or  even  referred  to. 
The  court  in  that  case,  however,  does  distinguish  between  the 
''incidental  expenses  of  the  office"  and  "compensation  for 
services  to  be  rendered,''  and  that  distinction  might  wdl 
render  the  provision  of  the  statute  there  under  discussion  not 
obnoxious  to  the  provisions  of  section  5  of  article  XI  of  tiie 
constitution.  The  case  is  therefore  inapplicable  to  the  ques- 
tion here  decided. 
We  advise  that  the  judgment  be  reversed. 

Haynes,   C,   and  Smith,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.    Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J. 


[S.  F.  No.  2612.    IB  Bank.— Januarj  21,  1904.] 

WOBTHINGTON  AMES,  RespondeDt,  v.  SOUTHERN  PA- 
CIFIC  COMPANY,   Appellant. 

R^uLROAD  Ticket — Special  Train — Rule  Requirimg  Berth — NoncB  to 
Purchaser— Action  for  Damages — Parol  Eyii>bnce. — ^A  nulroRd 
eompauy  has  the  right  to  ran  a  Bpedal  train  at  night  for  those  onlj 
who  procure  sleeping-berths  thereon;  and  a  ticket  for  sneh  train 
is  subject  to  a  rule  making  it  a  condition  of  the  purchase  that  s 
berth  shall  be  procured,  of  which  the  purchaser  had  notice,  thoagh 
not  expressed  in  the  ticket.  In  an  action  for  damages  for  being 
put  off  of  such  train,  all  of  the  berths  on  which  had  been  aold, 
parol  evidence  is  admissible  to  prove  such  rule,  and  notice  to 
the  plaintiff  by  the  ticket-agent  that  the  ticket  would  not  be  good 
for  such  train,  unless  he  procured  a  berth  thereon.  [Shaw,  J^  and 
Beatty,  C.  J.,  dissenting.] 

Id. — Ticket  not  a  Full  Oontract--Becrift  for  Farr — Subjrcton  to 
Rules. — A  lailroad  ticket  is  lut  a  contract  e^resaing  aU  of  the 
conditions  and  limitations  usually  contained  in  a  written  agree- 
ment; but  it  is  more  in  the  nature  of  a  receipt,  evidencing  tlat  the 
passenger  has  paid  his  fare  for  a  certain  kind  of  passage  on  the 
proper  trains  of  the  company,  as  limited  and  regulated  by  its  law- 
ful rules,  to  which  the  passenger  may  be  required  to  conform, 
though  not  expressed  in  the  ticket.  [Shaw,  J^  and  Beatfy,  G^  J, 
di«enting.] 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  F.  Dunne,  for  Appellant 

Gtoorge  B.  Merrill,  for  Respondent 

VAN  DYKE,  J. — ^This  is  an  appeal  from  an  order  granting 
the  plaintiff's  motion  for  a  new  trial.  The  action  is  for  dam- 
ages on  account  of  being  put  off  from  one  of  defendant's 
trains. 

The  evidence  shows  that  the  plaintiff  went  to  defendant's 
ticket  office  at  the  foot  of  Market  Street  in  San  Francisco,  a 
little  before  five  o'clock,  in  November,  1899,  being  a  very  short 
time  before  the  boat  left  that  crosses  the  bay  in  connection 
•A'ith  the  train  i'or  Los  Angeles.  He  asked  the  defendant's 
ticket-seller  for  a  ticket  for  the  **Owl"  train,  and  was  imme- 
diately asked  if  he  had  a  berth  in  the  sleeper.  Plaintiff  in- 
formed the  defendant's  agent  who  sold  the  tickets  that  he  had 
not,  and  was  then  told  he  would  have  to  get  a  sleeping  berth 
across  the  bay  or  his  ticket  would  not  be  good  on  the  *'OwL" 
He,  however,  requested  the  ticket  and  paid  for  and  purchased 
one  which,  as  far  as  material  here,  reads  as  follows:  '' Special 
limited;  good  for  one  continuous  first-class  passage,  San 
Francisco  to  Los  Angeles,  9:26m.     Oood  only  by  Martinez 

route  by  train  No. ."    On  the  ticket  in  the  blank  space 

after  No.  was  stamped  the  words,  **The  Owl."  This  ticket 
was  sold  at  the  same  price  as  a  regular  first-class  ticket.  On 
crossing  the  bay  to  connect  with  the  ''Owl"  train  plaintiff 
went  to  the  Pullman  conductor  and  asked  for  a  berth.  He 
was  told  that  the  berths  had  all  been  sold,  and  that  his  ticket 
would  not  be  good  on  that  train,  as  no  berths  could  be  pro- 
cured. He  was  again  told  the  same  thing  on  the  steps  of  the 
train  before  he  got  aboard.  Notwithstanding  this,  however, 
he  boarded  the  train  and  took  a  seat  in  the  day  coach,  which 
was  not  a  sleeper,  and  ran  only  as  far  as  Bakersfield.  De- 
fendant at  the  time  was  running  two  regular  daily  trains 
from  San  IVancisco  to  Los  Angeles,  one  leaving  in  the  mora- 


730  Amk  v.  Southern  Paoieio  Go.  [141  CaL 

ing  at  nine  o'clock,  the  other  leaving  in  the  evening  at  half- 
past  five,  and,  in  addition  thereto,  to  accommodate  persons 
desiring  to  make  the  trip  quickly,  it  was  running  a  special 
limited  train  called  the  ''Owl/'  which  ran  at  night  only,  at  a 
special  rate,  upon  a  special  schedule,  with  a  limited  number 
of  Pullman  sleepers,  containing  no  accommodations  for  pas- 
sengers except  those  who  had  berths.  This  was  known  to 
the  plaiDtiff,  as,  in  addition  to  being  informed  of  the  same, 
he  had  previously  traveled  on  that  train  three  or  four  times, 
between  San  Francisco  and  Los  Angeles.  Upon  presenting 
his  tioket  to  the  conductor  he  was  told  his  ticket  was  not  good 
on  the  train  unless  he  had  a  sleeping-berth,  and  that  he  would 
have  to  get  off  at  Port  Costa,  and  could  there  take  the  next 
regular  Los  Angeles  train,  which  would  be  along  in  forty 
minutes,  and  would  reach  Los  Angeles  at  one  o'clock  on  the 
following  day,  instead  of  eight  o'clock  in  the  morning,  that 
being  the  schedule  time  for  the  **Owl."  This  the  plaintiflF  re- 
fused to  do,  and  said  he  would  return  to  San  Francisco  and 
bring  suit  against  the  company  for  damages,  which  he  did 

The  case  was  tried  before  a  jury,  resulting  in  a  verdict  for 
the  defendant.  The  court  in  granting  plaintiff's  motion  for 
a  new  trial  said:  ''The  same  is  granted  upon  the  ground  that 
the  evidence  does  not  support  the  verdict  in  this:  That  the 
notification  to  the  plaintiff  by  tlio  ticket-seller,  when  he  pur- 
chased the  railroad  ticket  in  question,  that  such  ticket  would 
not  be  good  upon  the  'Owl'  train  unless  he  secured  a  berth, 
cannot  and  did  not  control  or  affect  the  obligation  of  the  com- 
pany, as  evidenced  by  the  ticket." 

The  question  to  be  considered  on  this  appeal,  therefore,  is 
whether  the  court  below,  in  granting  the  new  trial,  correctly 
stated  the  law  governing  the  case.  The  theory  on  which  the 
order  seems  to  have  been  made  is,  that  the  ticket  is  a  contract, 
expressing  all  of  its  terms,  and  that  the  purchaser  is  not 
bound  by  any  rules  or  regulations  of  the  carrier  other  than 
those  expressed  on  the  ticket  We  do  not  think  such  a  con- 
tention can  be  maintained.  Defendant  had  a  right  to  run  a 
special  limited  train  for  those  only  who  could  secure  sleeping 
acconunodations,  and  to  make  it  a  condition  as  to  the  pur- 
chase of  the  ticket  that  the  passenger  should  procure  a  sleep- 
ing-berth before  it  could  give  him  the  benefit  of  the  special 
train.    The  ticket  stated  on  its  face  that  it  was  a  special  lim- 
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ited  ticket,  good  for  one  continuous  first-class  passage,  "San 
Francisco  to  Los  Angeles."  The  evidence  shows  that  the 
ticket  was  good  for  any  other  train  on  the  date  stamped  upon 
it.  The  words  cannot  be  held  to  be  a  contract  that  the  pur- 
^  chaser  could  ride  upon  the  '*OwI,'*  except  upon  compliance 
with  the  regulations  of  the  defendant  as  to  securing  a  berth. 
According  to  the  letter  of  the  ticket  the  plaintiff  was  entitled 
to  take  the  ''Owl"  train  at  San  Francisco  instead  of  at  Oak- 
land. Yet  he  knew  when  he  purchased  it  that  he  could  not 
take  that  train  at  San  Francisco,  but  must  cross  by  ferry- 
boat from  San  Francisco  to  the  Oakland  side  of  the  bay  and 
take  it  there,  and  that  was  therefore  the  contract  or  agree- 
ment, notwithstanding  the  reading  of  the  ticket  to  the  con- 
trary. **A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties  as  it  existed  at  the 
time  of  contracting,  so  far  as  the  same  is  ascertainable  and 
lawful."  (Civ.  Code,  sec.  1636.)  **A  contract  may  be  ex- 
plained by  reference  to  the  circumstances  under  which  it  was 
made,  and  the  matter  to  which  it  relates."  (Civ.  Code,  sec. 
1647.)  "However  broad  may  be  the  terms  of  a  contract,  it 
extends  only  to  those  things  concerning  which  it  appears  that 
the  parties  intended  to  contract."  (Civ.  Code,  sec.  1648.) 
"Words  in  a  contract  which  are  wholly  inconsistent  with  its 
nature,  or  with  the  main  intention  of  the  parties,  are  to  be 
rejected."     (Civ.  Code,  sec.  1653.) 

But  a  railroad  ticket  is  not  a  contract  expressing  all  the 
conditions  and  limitations  usually  contained  in  a  written 
agreement.  It  is  more  in  the  nature  of  a  receipt  given  by  the 
railroad  company  as  evidence  that  the  passenger  has  paid  his 
fare  for  a  certain  kind  of  passage  on  the  proper  trains  of  the 
company,  as  limited  and  regulated  by  its  rules.  The  fact 
that  the  word  "The  Owl"  were  stamped  on  the  ticket  entitled 
the  plaintiff  to  ride  upon  that  train  if  he  had  complied  with 
the  conditions  of  securing  a  berth  thereon,  which  he  failed 
to  do.  It  is  said  in  Elliott  on  Railroads  (sec.  1593) :  "Ac- 
cording to  the  generally  accepted  doctrine,  a  ticket,  in  the 
ordinary  form,  is  a  voucher,  token,  or  receipt,  rather  than  a 
contract,  adopted  for  convenience,  to  show  that  the  passenger 
has  paid  his  fare  from  the  place  or  station  named  therein  as 
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the  place  of  departure  to  the  place  or  station  named  therein  as 
the  place  of  destination.  ...  A  ticket  is  evidence  of  a  con- 
tract to  carry  and  the  right  to  passage,  but  the  contract  itself 
is  implied  by  law,  except  in  so  far  as  it  is  expressed  in  the 
ticket.  Upon  the  theory  that  it  is  not  itself  the  written  oon- 
tracty  parol  evidence  has  been  held  admissible  to  prove  the 
terms  of  the  contract  in  fact  entered  into  between  the  com- 
pany and  the  passenger,  or  the  representations  made  by  the 
agent,  at  the  time  the  ticket  was  purchased,  as  to  stop-over 
privileges  or  the  like.*'  In  conformity  with  the  foregoing, 
our  code  provides:  '^A  common  carrier  of  i>ersons  may  make 
rules  for  the  conduct  of  his  business,  and  may  require  passen- 
gers to  conform  to  them,  if  they  are  lawful,  public,  uniform 
in  their  application,  and  reasonable."  (Civ.  Code,  sec.  2186.) 
'^A  passenger  who  refuses  to  pay  his  fare  or  to  conform  to 
any  lawful  regulation  of  the  carrier,  may  be  ejected  from  tht 
vehicle  by  the  carrier.  But  this  must  be  done  with  as  little 
violence  as  x>ossible,  and  at  any  usual  stopping-place  or  near 
some  dwelling-house."  (Civ.  Code,  sec.  2188.)  In  DietricJi 
V.  Pemisylvania  etc.  B.  R,  Co.,  71  Pa.  St.  436,*  in  speaking  of 
railroad  tickets,  it  is  said:  ''So  far  as  they  are  expressed  the 
terms  are  binding  of  course,  but  such  tickets  are  not  the  whole 
contract,  which  must  be  gathered  so  far  as  not  expr^sed, 
from  the  rules  and  regulations  of  the  company  in  running  its 
trains.  .  .  .  The  authorities,  as  well  as  the  reason  of  the  thing, 
show  that  the  company  must  make  its  own  regulations,  and 
that  passengers  purchase  their  tickets  subject  to  these  rules, 
and  that  it  does  not  lie  on  the  company  to  bring  home  notice 
of  them  in  order  to  establish  the  terms  of  the  contract  of 
carriage.''  This  case  was  approved  in  a  later  one,  Lakeshare 
etc.  Ry.  Co.  v.  Rosemweig,  113  Pa.  St.  536,  in  which  it  was 
said:  ''The  plaintiff's  ticket  was  evidence  of  the  pa^rment 
of  his  fare,  and  of  his  right  to  be  carried  according  to  its 
tenns.  It  did  not  express  the  whole  contract.  What  it  does 
not  set  forth  may  be  ascertained  from  the  reasonable  rules 
and  regulations  of  the  defendant;  and  the  holder  of  the 
ticket  is  bound  to  inform  himself  of  such  regulations  respect^ 
ing  the  conduct  of  trains  and  the  right  of  passengers."  In 
Chicago  etc.  R.  R.  Co.  v.  Randolph,  53  111.  515,*  the  court  saidi 
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''When  a  traveler  obtains  such  a  ticket,  he  should  inform 
himself  as  to  the  usual  mode  of  travel  on  the  road,  and  so  far 
as  the  customary  mode  of  carrying  passengers  is  reasonable, 
he  should  conform  to  it.  .  .  .  The  requisite  information  can 
always  be  had  from  the  agent  where  the  ticket  is  procured, 
and  it  is  but  reasonable  to  require  passengers  to  obtain  the 
information  and  act  upon  it."  (See,  also,  Peck  v.  New  York 
Cent,  R.  B.  Co.,  70  N.  Y.  587;  McRae  v.  Wilmington  etc. 
R.  R.  Co.,  88  N.  C.  532  ;i  Wright  v.  Calif omia  Cent.  Ry.  Co., 
78  Cal.  360.)  As  stated  in  the  foregoing,  a  ticket  seldom 
expresses  all  the  conditions  of  the  contract  between  the  earner 
and  the  passenger.  The  liability  of  the  carrier,  the  condi- 
tions implied  by  law,  and  the  conditions  upon  which  the  pass- 
enger may  use  the  ticket  are  seldom  expressed  therein.  In 
such  case  parol  evidence  is  admissible  to  show  the  elements  of 
the  contract,  if  not  in  conflict  with  its  express  terms.  (1  Fet- 
ter on  Carriage  of  Passengers,  sec.  275;  Burnham  v.  Orand 
Trunk  Ry.  Co.,  63  Me.  301  ;*  Peterson  v.  Chicago  etc.  Ry.  Co., 
80  Iowa,  98.)  The  rule  as  herein  laid  down  worked  no  injus- 
tice to  the  plaintiff.  He  was  distinctly  told  when  he  pur- 
chased the  ticket,  and  subsequent  thereto,  that  he  could  not 
us  it  on  the  **Owl"  without  a  berth  in  the  sleeper,  and  his 
ticket  was  good  on  a  regular  train  following  it  in  less  than 
half  an  hour  at  the  point  where  he  left  the  "Owl,"  which 
would  have  carried  him  to  the  same  destination  a  few  hours 
later  than  the  schedule  time  of  the  **Owl."  While  it  is  the 
duty  of  railroad  companies  carrying  passengers  to  use  all  rea- 
sonable protection  for  their  safety,  comfort,  and  convenience, 
it  is  also  the  duty  of  passengers  to  comply  with  reasonable 
rules  and  regulations  of  the  company. 

The  court  below  erred  in  holding  that  the  notification  to 
the  plaintiff  that  his  ticket  in  question  would  not  be  good  up- 
on the  "Owl"  train  unless  he  secured  a  sleeping-berth  coidd 
not  control  or  affect  the  obligation  of  the  company  as  evi- 
denced by  the  ticket.  As  this  appears  to  be  the  only  ground 
upon  which  the  motion  for  a  new  trial  was  granted,  the  order 
granting  the  same  is  reversed. 

McFarland,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  concurred. 
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SHAW,  J.,  dissenting. — I  dissent.  I  take  it  that  no  propo- 
sition is  more  fully  settled  than  this,  that  parol  evidence 
cannot  be  admitted  or  used  to  vary  or  contradict  the  effect 
of  a  written  contract.  In  this  state  this  rule  has  the  express 
force  of  statute  law.  **The  execution  of  a  contract  in  writ- 
ing, whether  the  law  requires  it  to  be  written  or  not,  super- 
sedes all  the  oral  negotiations  or  stipulations  concerning  its 
matter  which  preceded  or  accompanied  the  execution  of  the 
instrument"  (Civ.  Code,  sec.  1625.)  ''When  a  contract  is 
reduced  to  writing,  the  intention  of  the  parties  is  to  be  ascer- 
tained from  the  writing  alone,  if  possible."  (Civ.  Code,  sec 
1639.)  ''The  language  of  a  contract  is  to  govern  its  inter- 
pretation, if  the  language  is  dear  and  explicit."  (Civ.  Code, 
sec.  1638.)  And  the  previous  decisions  of  this  court  are  in 
full  accord  with  these  principles.  "The  law  deems  all  such 
stipulations  merged  in  the  writing,  which  is  treated  as  the 
exclusive  medium  of  ascertaining  the  agreement  to  which  the 
parties  bound  themselves."  (Qoldman  v.  Davisy  23  Cal.  256; 
Ouy  V.  Bibend,  41  Cal.  322 ;  Ward  v.  McNaughtan,  43  Cal. 
159;  Nicholson  v.  Tarpey,  89  Cal.  617.)  Parol  evidence  is 
inadmissible  to  prove  that  an  unconditional  written  obliga^ 
tion  is  not  to  be  performed  except  upon  a  contingency  not 
stated  in  the  writing.  {8an  Jose  Sav.  Bank  v.  Stone,  59  Cal. 
187;  Long  v.  Saufley,  89  Cal.  439;  Bradford  Ins.  Co.  v.  Joost, 
117  Cal.  210;  Cashman  v.  Harrison,  90  Cal.  297;  Dexter  v. 
Ohlandor,  89  Ala.  262.)  The  majority  opinion  holds  that  this 
case  is  an  exception  to  the  rule. 

The  reason  first  given  is,  that  the  ticket  in  question,  not- 
withstanding its  terms,  is  subject  to  the  rules  and  regulations 
of  the  defendant  company  contrary  thereto.  I  concede  that 
proof  of  such  regulations  or  of  other  explanatory  facts, 
coupled  with  proof  of  knowledge  thereof  by  the  parties,  is 
competent  to  help  out  a  contract  where  it  is  uncertain,  or  to 
supply  anything  omitted  therefrom.  It  would  have  been 
proper,  for  illustration,  to  show  in  the  case  at  hand  what  was 
meant  by  the  "Martinez  route,"  and  by  the  "Owl  train." 
For  this  would  explain  what  would  otherwise  be  an  ambiguity 
in  the  terms  of  the  contract.  But  here  the  effect  of  the  regu- 
lation is  to  contradict  the  contract,  to  destroy  altogether  the 
undertaking  of  the  defendant  therein  set  forth,  except  upon 
a  condition  not  therein  expressed,  and  to  require  the  payment 


Jan.  1904.]    Aios  v.  Southern  Pacific  Co.  735 

of  an  additional  consideration  for  an  additional  accommoda- 
tion as  a  condition  precedent  to  the  existence  of  any  obliga- 
tion on  the  part  of  the  carrier.  The  proposition  that  such 
regulations  control,  instead  of  the  contract,  is  certainly  a 
startling  one.  There  is  a  well-known  principle  to  the  effect 
that  a  contract  mnst  be  interpreted  according  to  the  law  or 
nsage  of  the  place  where  it  is  to  be  performed.  (Civ.  Code, 
sec.  1646.)  It  has  been  said  that  such  laws  are  a  part  of  the 
contract.  (9  Cyc.  of  Law  and  Proc,  sec.  582.)  But  even 
this  doctrine  is  confined  to  such  terms  as  are  omitted  from  the 
contract,  and  which  the  law  supplies.  Where  the  contract  is 
contrary  to  the  law,  it  does  not  have  the  effect  of  adding  a 
term  to  the  contract,  and  thus  making  an  agreement  to  which 
the  parties  have  not  consented,  but  of  making  the  contract 
to  that  extent  invalid.  I  think  it  has  never  before  been  de- 
cided that  the  rules  and  regulations  of  a  railroad  company 
are  of  greater  potency  than  the  law  of  the  land,  and  when  in- 
consistent with  and  contrary  to  a  written  contract,  into  which 
the  company  has  entered,  are  paramount  thereto,  and  furnish 
the  legal  measure  of  the  rights  of  the  parties,  instead  of  the 
contract  itself.  Not  even  a  general  usage  or  custom  of  trade, 
much  less  a  mere  business  regulation  of  one  of  the  parties, 
can  be  proven  to  relieve  a  party  from  his  express  stipulation, 
or  to  vary  a  written  contract  which  is  certain  in  its  terms. 
(Code  Civ.  Proc,  sec.  1870,  subd.  12;  Holloway  v.  McNear,  81 
Cal.  156;  Bums  v.  Bennett,  99  Cal.  371;  Milwaukee  Co.  v. 
Palatine,  128  Cal.  74;  Ah  Tony  v.  Earl  Fruit  Co,,  112  Cal. 
681.) 

The  other  reason  given  for  the  prevailing  opinion  is,  that 
"a  railroad  ticket  is  not  a  contract  expressing  all  the  condi- 
tions and  limitations  usually  contained  in  a  written  agree- 
ment," but  "is  more  in  the  nature  of  a  receipt  given  by  the 
railroad  company  as  evidence  that  the  passenger  has  paid 
his  fare  for  a  certain  kind  of  passage  on  the  proper  trains  of 
the  company,  as  limited  and  regulated  by  its  rules.'*  Of 
course,  railroad  tickets  do  not  always  express  the  whole  con- 
tract. In  fact,  they  seldom  do.  But  this  is  beside  the  ques- 
tion. We  are  not  here  concerned  with  some  term  of  the 
actual  agreement  that  was  omitted  from  the  writing,  but  with 
a  term  which  was  inserted,  and  which  defendant  seeks  to 
nullify  by  proof  of  a  parol  contract  of  a  different  effect 
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With  sing^ar  inconsistency,  the  majority  opinion  qnotes  in 
its  support  a  passage  from  Dietrich  v.  Pennsylvania  etc,  E.  B. 
Co.,  71  Pa.  St.  436/  the  very  first  words  whereof  are,  "So 
far  as  they  are  expressed  the  terms  are  binding,  of  course." 
I  concede  that  where  a  railroad  ticket  is  unsigned,  and  is  a 
mere  memorandum  expressing,  in  part,  an  agreement  for  the 
carriage  of  the  passenger,  it  is  proper  to  supplement  it,  or 
even  contradict  it,  by  proof  of  additional  parol  conditions 
and  stipulations  inconsistent  with  the  printed  memorandum. 
Many  of  the  decided  cases  are  thus  explainable.  But  it  can- 
not be  successfully  contended  that  the  ticket  here  in  question 
was  not  a  contract,  intended  to  be  binding  on  the  parties,  so 
far  as  it  expressed  the  terms  thereof.  This  is  best  shown  by 
the  contract  itself.  It  was  regularly  signed  by  the  plaintiff 
and  indorsed  by  the  defendant,  and  was  as  follows: — 

''Special  limited  ticket  good  for  one  continuous  first-dass 
passage,  San  Francisco  to  Los  Angeles.  9 :26  m.  Good  only 
by  Martinez  route,  by  train  No.  . .  *The  Owl'  subject  to  the 
following  contract :  In  consideration  of  this  ticket  being  sold 
at  a  rate  less  than  the  regular  first-class  rate,  I,  the  purchaser, 
hereby  agree  that  it  shall  not  be  good  for  passage  af tar  the 
date  indicated  by  the  agent's  punch  marlcs  in  the  margin 
(Nov.  12,  1899),  and  that  it  will  be  good  only  for  a  continuous 
trip  to  destination  by  the  proper  train  and  its  connecting 
trains.  That  it  is  not  transferable  and  shall  be  void  after 
the  date  of  expiration.  And  that  failing  to  accept  and  com- 
ply with  this  agreement,  the  conductor  will  refuse  to  accept 
this  ticket,  and  demand  the  full  regulation  fare,  which  I  agree 
to  pay.  No  stop-over  privileges  will  be  given  on  this  ticket 
Baggage  must  not  be  checked  hereon  to  or  from  intermediate 
or  way  stations.  Liability  for  damage  limited  to  $100. 
Agent  will  in  no  case  extend  time  on  this  ticket.  If  more 
than  one  date  be  punched,  it  shall  not  be  received  for  passage 
by  conductor."  (Signed)      "W.  Ames." 

(Indorsed  by  stamp)     '^Southern  Pacific  Company, 

^'November  11,  1899." 

The  defendant  must  certainly  have  intended  to  exact  from 
the  plaintiff  the  execution  of  this  ticket  as  a  contract,  and 
one  that  would  be  binding  on  him  for  all  the  conditions  ex- 
pressed therein.     The  cases  involving  tickets  not  signed,  or 
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I  terms  not  covered  by  the  contract  therein  expressed,  have  no 

i  application  here.    It  is  from  such  cases  alone  that  the  prevail- 

ing opinion  finds  support.    If  the  evidence  offered  had  been 
^  of  some  agreement  not  contradictory  of  the  agreement  ex- 

pressed in  the  ticket,  it  would  of  course  have  been  admissible, 
I  but  this  cannot  be  contended.    The  ticket  in  question  was  a 

f  dear  undertaking  on  the  part  of  the  defendant  to  carry  the 

plaintiff  upon  a  continuous  trip  with  first-class  accommoda- 
^  tions  on  the  Owl  train  from  San  Francisco  to  Los  Angeles  by 

^  the  Martinez  route.    No  conditions  were  expressed  requiring 

the  purchase   of  any   berth  upon  the  sleeping-car.    By  the 
parol  evidence  introduced  the  defendant  endeavored  to  prove 
that,  notwithstanding  this  agreement,  there  was  a  contract 
^  that  the  defendant  should  be  under  no  obligation  to  carry 

the  plaintiff  upon  that  particular  train,  unless,  in  addition 
to  the  price  of  the  ticket  which  he  paid,  he  should  succeed 
in  purchasing  from  another  company  a  berth  in  a  sleeping- 
,  car  at  an   additional  price.      This  was  making   a   contract 

inconsistent  with  the  written  contract,  and  is  contrary  to  all 
the  principles  laid  down  in  our  codes,  and  contrary  to  the 
rules  expressed  in  the  authorities  cited  in  the  prevailing 
opinion  itself.  I  can  see  no  reason  why  a  railroad  company 
is  not  as  much  bound  by  such  a  contract  for  the  carriage  of 
a  passenger  as  it  is  by  the  terms  and  conditions  of  an  ordinary 
bill  of  lading  for  the  carriage  of  freight.  The  signature  to 
a  ticket  is  required  because  the  railroad  company  intends  that 
the  passenger  shall  be  bound.  It  is  an  unvar3dng  rule  that 
contracts  are  mutual,  and  if  one  party  is  bound  by  its  terms 
both  must  be. 

There  is  no  element  of  hardship  in  the  case  which  requires 
any  relaxation  of  the  rule.  The  defendant  was  entitled  to 
the  benefit  of  the  evidence  which  it  introduced,  not  for  the 
purpose  of  varying  or  changing  the  contract  in  the  least, 
but  for  an  entirely  different  purpose.  The  question  of  dam- 
ages was  a  material  one  in  the  case,  and  it  was  proper  for 
the  defendant  to  prove  that  the  plaintiff  had  been  informed 
before  he  entered  upon  his  journey  that  he  would  not  be 
allowed  to  ride  upon  that  train  unless  he  obtained  a  sleeping- 
car  berth.  If  he  was  thus  warned  of  the  consequences  he 
could  not  claim  so  much  damages  as  he  might  well  do  if  he 
had  been  taken  by  surprise  and  ejected  from  the  train  with- 
CXLL  Cal.— 47 


738  Arnou)  v.  Producers'  Pbuit  Co.       [141  CaL 


out  preyious  notice.  The  testimony  was  therefore  admissible 
in  mitigation  of  damages,  and  would  be  of  much  weight  for 
that  purpose,  but  it  should  not  be  used  to  vary  the  contract 
expressed  in  the  ticket. 

Beatty,  C.  J.,  concurred  with  Shaw,  J. 

Rehearing  denied. 


p3ac.  No.  lOM.    Department  One. — January  22,  1904.] 

ELLA  H.  ARNOLD,  Executrix,  etc.,  Respondent,  v.  PRO- 
DUCERS' FRUIT  COMPANY,  Appellant. 

New  Trial — Settlement  of  Statement — Irrelevant  Matter — ^Dutt 
OF  JuDOE  AND  OF  COUNSEL. — It  IS  the  duty  of  the  juOge  in  setilii^ 
a  statement  on  motion  for  a  new  trial  to  strike  out  of  it  aU  irrele- 
vant and  redundant  matter,  notwithstanding  the  consent  of  the 
parties  thereto;  and  the  judge  should  perform  his  duty  fearlessly 
and  should  not,  to  settle  disputes  between  counsel,  order  the  whole 
of  the  reporter 's  notes  inserted,  containing  a  great  mass  of  irr^erant 
matter.  It  is  the  duty  of  counsel  to  aid  and  assist  the  court  so  as 
to  have  the  record  present  only  the  material  matter  necessary  to  the 
consideration  of  the  questions  raised. 

Id. — AonoN  fob  Breach  of  Ck)NTRACT — Nbguoence  in  Handldig 
Prune  Crop — Verdict  for  Damages — Sufficiency  of  Bvidenob.— 
Where  there  is  ample  evidence  in  the  record  to  show  a  negligeflt 
breach  of  a  contract  by  the  defendant  to  dry,  core,  and  pack  plais- 
tiif's  prune  crop,  to  the  damage  of  the  plaintiff  in  the  amomBt 
awarded  for  such  negligence  by  the  jury,  who  heard  all  the  testi- 
mony and  found  the  truth  of  the  testimony  as  to  such  negligenee, 
whieh  was  also  passed  upon  by  the  judge  in  denying  defendants - 
motion  for  a  new  trial,  the  verdict  for  the  plaintiff  will  not  be 
disturbed  upon  appeal  for  insufficien<7  of  the  evidenee. 

Id. — Trial — Qualification  of  Juror — Cropping  Lieass — Dsliviby  of 
Crop. — The  fact  that  a  juror  was  a  tenant  of  the  pl&ijitiff  under  a 
lease  which  required  him  to  deliver  as  rent  a  certain  shar«  of  the 
crop  after  harvest,  which  had  been  delivered  for  the  current  year, 
did  not  make  the  juror  either  the  partner  or  the  agent  of  the  plain- 
tiff, and  did  not  disqualify  him  as  a  juror  under  section  602  of  tibs 
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Code  of  CSvil  Proeednre;  and  a  challenge  to  Bueh  juror  for  cause 
was  properly  demedL 

Id. — OONTEAGT  FOB  SALB  OF  PRUNES  BY  DSFBNDAMT — ^BviDBNOB — OpPOB- 

TUNTTT  OF  PLAINTIFF. — ^Where  bj  the  tenns  of  the  contract  the  de- 
fendant had  the  right  to  sell  the  pmnes,  and  the  plaintiff  was  not 
allowed  to  sell  any  portion  of  it  except  throngh  the  defendant,  and 
l^  paying  its  commission,  evidence  was  not  admissible  to  show  that 
prior  to  the  damage  caused  by  defendant  to  the  primes^  the  plain- 
tiff had  an  opportunity  to  sell  them  for  the  market  price. 

Id. — OOMPABISON  OF  Pbxtnxs — ^lBBXi4KVANT  EviDKNGB. — ^Evidence  that 
plaintiff  exhibited  samples  of  pnmes  taken  from  another  county, 
for  the  purpose  of  making  a  comparison  with  plaintiff's  prunes, 
was  irreleyant. 

Id. — Salbs  OF  Otheb  Pbonbs. — ^Evidence  as  to  the  price  received  hy  the 
defendant  for  the  sales  of  other  prunes  than  those  of  phiintiff,  at 
a  time  two  months  earlier  than  the  sale  of  plaintiff's  prunes,  was 
not  competent  to  prore  any  issue  in  the  case. 

la— iNSTBUOsioKS— Mxasubb  of  Daxajgxs— BKDipPiNe  OF  Pbunzs.— 
There  was  no  error  in  instructing  the  jury  that  if  th^  ''find  that 
the  defendant  did  not  use  ordinary  diligence,  skin,  or  care  in  drying 
curing,  packing,  and  handling  said  fruit,  the  damage  to  plaintiff 
is  the  difference  between  the  market  yalue  of  such  fruit  at  the  time 
of  sale,  had  ordinary  diligence,  skill  and  care  been  used  by  defend- 
ant in  drying,  curing,  packing,  and  handling  the  same,  and  the 
sum  for  which  the  same  was  sold,"  where  no  evidence  appears  in  the 
record  to  show  a  different  measure  of  damages,  on  account  of  a 
redipping  of  the  prunes,  the  date  of  which  does  not  appear,  and 
which  may  have  been  just  completed  at  the  time  of  sale. 

Id.— Refusal  of  Bbquested  Instbuctions — ^Imbuffigibnt  Aboumbnt.-^ 
A  statement  in  the  brief  of  ^pellant  that  ''The  instructions  of  de- 
fendant which  the  court  refused  to  give  were  proper  and  necessary 
to  guide  the  jury  in  its  verdict,"  and  that  ''The  instructions  Nos. 
18,  14,  15,  and  16  should  have  been  given,''  is  insufficient,  is  not 
pointing  out  the  error  in  refusing  each  particular  instruction,  and 
the  reasons  why  it  should  have  been  given.  This  court  will  not 
examine  the  offered  instructions,  and  go  through  the  record  to 
see  whether  or  not  any  of  them  was  necessary  to  guide  the  jury  in 
its   verdict. 

APPEAL  from  an  order  of  the  Superior  Court  of  Colusa 
County  denying  a  new  trial,    H.  M.  Albery,  Judge. 

The  facts  are  stated  in  the  opinion  in  this  case,  and  in  the 
opinion  rendered  upon  the  former  appeal,  128  CaL  637. 

William  M.  Sims,  and  B.  F.  Howa;^  for  Appellant. 
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E.  T.  Crane,  and  U.  W.  Brown,  for  Respondent 

COOPER,  C— This  action  was  brought  to  recover  $1,355.49 
damages,  alleged  to  have  been  caused  by  the  negligence  of 
defendant  in  drying,  curing,  and  packing  plaintiff's  prune 
crop  of  the  year  1897,  and  a  balance  of  $573.60,  claimed  to 
be  due  from  sales  of  prunes  made  by  defendant  for  plaintiff. 
The  case  has  been  here  on  a  former  appeal  {Arnold  ▼.  Pro- 
ducers' Fruit  Co.,  128  Cal.  637),  and  the  contract  made  by 
the  parties  is  therein  fully  set  forth  and  also  a  statement  of 
the  facts,  which  need  not  be  here  repeated.  On  the  former 
appeal  the  order  denying  a  new  trial  was  reversed  and  the 
cause  remanded  because  of  errors  in  the  admission  of  evi- 
dence. 

The  new  trial  in  the  court  below  before  a  jury  resulted  in 
a  verdict  for  the  plaintiff  in  the  sum  of  $906.11,  upon  which 
judgment  was  entered. 

Defendant  made  a  motion  for  a  new  trial,  which  was  de- 
nied, and  this  appeal  is  from  the  order  denying  the  motion, 
and  comes  here  on  a  statement  of  the  case.  Counsel  for  appel- 
lant call  attention  to  the  fact  that  the  statement  consists  of 
over  three  hundred  printed  pages,  most  of  it  redundant  and 
useless  matter.  We  have  carefully  examined  it  and  have  no 
hesitation  in  condemning  it  as  an  undigested  mass,  not  cal- 
culated to  aid  or  assist  this  court  in  its  arduous  labors.  Al« 
most  the  whole  of  the  reporter's  notes  appear  in  the  state- 
ment. Pages  upon  pages  are  occupied  with  questions  and 
answers  in  regard  to  rulings  and  evidence  in  no  way  chal- 
lenged. In  fact,  it  seems  that  the  judge  of  the  court  below, 
in  order  to  settle  the  disputes  of  counsel,  ordered  the  whole 
matter  to  be  incorporated  in  the  statement.  It  is  made  the 
duty  of  the  judge  in  settling  a  statement  to  strike  out  of  it 
all  redundant  and  useless  matter,  notwithstanding  the  consent 
of  the  parties  to  such  matter  or  to  any  inaccurate  statement 
(Code  Civ.  Proc,  sec.  659.)  In  cases  where  counsel  are  con- 
tentious, act  in  a  spirit  of  bad  faith,  or  attempt  to  insert 
all  immaterial  matter,  the  task  of  the  trial  judge  is  not  an 
easy  one.  But  he  should  meet  it  and  perform  his  duty  fear- 
lessly. On  the  other  hand,  it  is  the  duty  of  counsel  to  pro- 
tect the  high  standard  of  their  profession,  and  to  aid  and 
assist  the  court,  with  the  sole  object  and  purpose  of  having 
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the  record  present  only  the  material  matter  necessary  to  the 

consideration  of  the  questions  raised.    To  the  credit  of  the 
r  profession   and  of  the  trial  judges,  this  course  is  usually 

;:  followed.    It  was  not  followed  in  this  case,  but  we  are  not 

f  prepared  from  the  record  to  say  with  whom  the  fault  lies, 

:  Counsel  for  appellant  insist  that  the  matter  was  inserted  by 

r  reason  of  the  deliberate  purpose  of  counsel  for  respondent  to 

y  make  a  large  and  expensive  record,  while  counsel  for  respond- 

;:  ent  call  attention  to  the  fact  that  appellant's  counsel  have 

;  specified  seventy-nine  erroneous  rulings,  and  allege  that  the 

;  statement  served  upon  them  was  inaccurate  in  nearly  all  re- 

i  spects,  and  was  not  made  from  the  reporter's  notes.    Without 

(  deciding  the  accusations  of  counsel  against  each  other,  we 

consider  it  sufBcient  to  say  that  we  trust  this  course  will  not 
<  be  followed  hereafter. 

y  We  will  proceed  to  discuss  the  errors  deemed  by  counsel 

most  important  and  upon  which  they  rely. 

:  1.  It  is  claimed  that  the  evidence  is  insu£Scient  to  justify 

i  the  verdict.    Counsel  for  appellant  say  in  their  brief:  **It 

will  be  seen  that  the  testimony  of  the  parties  apparently  con- 
flicts, but  a  careful  reading  of  the  entire  testimony  will  show 
:  that  notwithstanding  that  there  is  some  evidence  on  minor 

L  points  to  support  plaintiff's  case,  yet  certain  testimony  given 

[  by  his  own  witnesses  and  especially  by  himself  nullified  the 

weak  statements  of  his  witnesses  as  to  any  careless  or  im- 
proper handling  of  the  prunes  by  defendant'' 
;  We  have  carefully  read  the  testimony,  and  it  is  sufficient 

'  to  say  that  there  is  ample  evidence  in  the  record  to  justify 

t  the  jury  in  finding  negligence  of  the  defendant  in  handling 

and  drying  the  prunes.    There  is  evidence  that  some  of  the 
prunes  were  so  damaged  that  they  were  thrown  away;  that 
portions  of  them  were  fermented  and  moldy,  and  were  treated 
i  with  acids  in  such  manner  as  to  injure  them  and  make  them 

;  unsalable;  that  the  trays  were  improperly  piled  one  upon 

the  other;  that  the  prunes  were  placed  in  the  bins  wet  and 
uncured,  and  that  they  were  not  shoveled  or  changed  often 
enough  to  prevent  them  from  becoming  damaged.    The  jury 
r  saw  the  witnesses  and  heard  the  testimony  as  it  fell  from 

,  their  lips,  and  by  its  verdict  found  the  truth  of  the  evidence 

88  to  negligence.    The  judge  of  the  court  below  again  passed 
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upon  the  testimony  in  denying  the  motion  for  a  new  trial. 
We  cannot,  under  the  rule,  set  aside  the  verdict  for  insuf- 
ficiency of  the  evidence  upon  the  record  presented  here. 

2.  It  is  claimed  that  the  court  erred  in  denying  the  chal- 
lenge of  the  defendant  to  the  juror  Mullaly  for  cause.  It 
appeared  that  the  juror  was  a  tenant  of  plaintiff  under  a 
lease  which  required  him  to  deliver  as  rent  a  certain  share  of 
the  crop  after  harvest,  and  that  the  crop  for  the  year  had 
been  delivered.  This  did  not  make  the  juror  either  the  part- 
ner or  agent  of  the  plaintiff  (Clark  v.  Cobb,  121  Cal.  595), 
and  hence  he  was  not  disqualified  under  section  602  of  the 
Code  of  Civil  Procedure.  The  challenge  was  properly  de- 
nied. 

3.  The  plaintiff  testified  in  his  own  behalf.  It  appeared 
from  his  testimony  in  cross-examination  that  he  visited  San 
Jose  early  in  October,  1897;  that  he  took  with  him  some 
samples  of  his  prunes  which  had  been  dried  by  defendant 
He  was  then  asked  by  defendant  the  following  qu^ttion: 
''Q.  Isn't  it  a  fact,  Mr.  Arnold,  that  at  that  time  and  on 
that  visit  you  could  have  sold  your  prunes  for  at  least 
two  and  one  half  or  three  cents?" 

Plaintiff's  counsel  objected  to  the  question  on  the  grounds 
that  it  was  not  proper  cross-examination,  incompetent,  and 
immaterial.  The  court  sustained  the  objection,  and  the  rul- 
ing is  claimed  to  be  error.  It  was  evidently  the  purpose  of 
defendant  to  show  that  plaintiff  had  an  opportunity  to  sell 
his  prunes  for  the  market  price  and  failed  to  do  so,  and  hence 
was  not  damaged.  The  evidence  was  not  admissible  for  such 
purpose.  The  contract  did  not  allow  the  plaintiff  to  sell  any 
portion  of  the  prunes  except  through  the  defendant  and  by 
paying  its  commission.  By  the  contract  defendant  had  the 
right  to  sell  the  prunes.  It  did  sell  them  in  February,  1898. 
Plaintiff  was  under  no  obligation  to  sell  them,  and  if  the 
prunes  were  damaged  by  the  negligence  of  defendant  it  is 
no  excuse  for  it  to  show  that  defendant  at  some  time  prior  to 
the  time  of  the  actual  sale  could  have  sold  them  for  the  mar- 
ket price. 

The  question  was  as  to  the  negligence  of  defendant,  and 
the  damage,  if  any,  finally  sustained  by  the  plaintiff.  It 
does  not  appear  that  the  prunes  were  cured  in  October,  1897, 
when  plaintiff  went  to  San  Jose,  and  it  does  appear  that 
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the  damage  was  caused  after  the  time  referred  to  in  the  ques- 
tion. But,  under  any  view  of  the  case,  we  cannot  think  it  was 
any  defense  for  the  defendant  to  show  that  in  October,  1897, 
plaintiff  could  have  sold  his  prunes  for  more  than  defendant 
was  afterward  able  to  sell  them  for.  Plaintiff  had  the  right 
to  wait  for  a  better  market,  and  to  assume  that  defendant 
would  i)erf orm  its  part  of  the  contract. 

4.  Complaint  is  made  of  several  rulings  of  the  court  sus- 
taining questions  asked  of  plaintiff  in  cross-examination  for 
the  purpose  of  showing  that  he  exhibited  samples  of  prunes 
taken  from  Santa  Clara  County  for  the  purpose  of  making 
a  comparison  with  his  own.  The  evidence  was  wholly  irrele- 
vant, as  the  question  was  not  as  to  the  character  of  the  Santa 
Clara  prunes,  but  the  negligence  of  the  defendant  in  not  do- 
ing what  it  agreed  to  do  in  a  proper  manner.  The  quality  of 
the  Santa  Clara  prunes  was  not  shown,  and  such  comparison 
would  have  been  worthless.  But  the  defendant  afterward 
succeeded  in  getting  the  witness  to  testify  that  he  compared 
the  sample  of  his  prunes  with  the  Santa  Clara  prunes,  and 
that  his  sample  "beat  anything  he  had  seen  in  Santa  Clara 
County." 

5.  Plaintiff's  objections  were  sustained  to  questions  asked 
by  defendant  of  the  witncKi  Stahl  as  to  whether  or  not  he 
sold  any  carloads  of  the  prunes  in  defendant's  warehouse 
early  in  December,  1897,  and  if  so,  what  price  he  received. 

We  do  not  think  the  evidence  was  competent  to  prove  any 
issue  in  the  case;  and  not  only  this,  but  the  witness  testified 
that  the  sales  concerning  which  he  was  being  questioned  did 
not  include  any  of  plaintiff's  prunes.  Counsel  for  plaintiff 
stated  in  open  court  that  they  would  not  make  any  objection 
to  questions  as  to  the  sale  of  any  of  plaintiff's  prunes. 

We  have  examined  the  other  alleged  errors  in  the  rulings 
upon  the  admission  of  evidence  discussed  by  counsel  in  their 
brief,  and  find  no  error  that  would  justify  a  reversal  of  the 
case. 

6.  The  court  instructed  the  jury:  **In  the  event  the  jury 
find  that  the  defendant  did  not  use  ordinary  diligence,  skill, 
or  care  in  drying,  curing,  packing,  ^^d  handling  said  fruit, 
the  damage  to  plaintiff  is  the  diffe^^|^(»e  \>etween  the  market 
value  of  such  fruit  at  the  time  of  tK     ^g^e,  Taa*  ordinary  dili- 
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gence,  skill,  and  care  been  used  by  defendant  in  drying; 
curing,  packing,  and  handling  the  same,  and  the  sum  for 
which  the  same  was  sold.'' 

Defendant  argaes  that  the  eridence  shows  that  the  prunes 
were  redipped  by  it  about  January  10,  1898,  and  that  the 
measure  of  plaintiff's  damage  was  the  ''difference  between 
the  market  value  of  good,  merchantable  prunes,  and  the  value 
of  plaintiff's  prunes  at  the  time  they  had  been  redipped  and 
not  at  the  time  of  sale." 

We  fail  to  find  any  evidence,  and  none  has  been  pointed  out 
to  us,  as  to  the  date  or  dates  when  the  prunes  were  redipped. 
The  redipping  may  have  just  been  completed  at  the  time  of 
the  sale.  Counsel  for  defendant  say  in  their  brief:  ''The 
instructions  of  defendant  which  the  court  refused  to  give 
were  proper  and  necessary  to  guide  the  jury  in  its  verdict," 
and  again,  "The  instructions  Nos.  13,  14,  15,  and  16  should 
have  been  given."  If  any  instruction  was  necessary  and 
proper  to  guide  the  jury,  it  is  the  duty  of  counsel  to  point 
it  out  and  state  the  proposition  of  law  requested  as  such  guide 
to  the  jury.  And  if  any  instruction  was  refused,  counsel 
should  call  attention  to  the  error  caused  by  its  refusal  and 
the  reasons  why  it  should  have  been  given. 

We  will  not  examine  the  offered  instructions  and  go  through 
the  record  to  see  whether  or  not  any  one  of  them  was  neces- 
sary to  guide  the  jury  in  its  verdict. 

We  advise  that  the  order  be  affirmed 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  for^^ing  opinion,  the  oida 
appealed  from  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Van  Djke,  J. 

Hearing  in  Bank  denied. 


f  n  /Remotiam 

ELISHA  WILLIAMS   McKINSTRY 


[At  the  opening  of  the  Corrrt  in  Bank  of  the  8th  of  Norember,  1902, 
Eon«  J.  M.  Seawell,  on  behalf  of  the  Bar  Aeeoeiation  of  San  Francisco, 
presented  the  following  memorial,  adopted  hj  the  association  on  the 
death  of  Elisha  William  McKinstry,  formerly  an  associate  justice  of 
the  Sopreme  Court  of  Oalifomia.  The  memorial  was  reeeiTed  by  the 
Gonrty  which  ordered  it  apread  npon  the  minutes  and  published  in 
the  reports.] 

Judge  McEjnstby  waa  bom  in  Detroit,  Michigan,  April  11, 
1825.  He  was  of  Bevolntionary  and  Puritan  stock.  Both  his 
father  and  grandfather  served  as  officers  in  the  War  of  Inde- 
pendence; and  through  his  mother  he  waa  descended  from 
William  Bradford,  the  second  governor  of  Plymouth  Colony, 
who  came  over  in  the  Mayflower.  Having  received  a  liberal 
education  as  a  student  at  Eenyon  College,  Ohio,  and  Colum- 
bia College,  New  York,  he  studied  law,  and  in  1847  was  ad- 
mitted to  the  bar  in  the  city  of  New  York,  where  he  was  en- 
gaged in  the  practice  of  his  profession  for  about  two  ^ears. 
In  1849  he  removed  to  California.  The  talents  and  char£.cter, 
which  were  afterward  so  conspicuously  displayed  in  the  public 
service,  attracted  the  notice  of  his  fellow-citizens  immediately 
after  his  arrival  here.  He  was  elected  a  member  from  Sacra- 
mento of  the  first  legislature  which  met  after  the  adoption  of 
the  constitution  of  1849.  By  the  next  succeeding  legislature 
he  was  elected  adjutant-general,  but  declined  the  office.  In 
1851  he  removed  to  Napa  City,  and  in  the  fall  of  1852,  while 
practicing  law  there,  he  was,  at  the, age  of  twenty-seven  years, 
elected  district  judge  of  the  seventh  judicial  district  for  the 
term  of  six  years,  and  was  re-elected  for  another  term  in 
1858.  Resigning  that  office,  November  13,  1862,  he  removed 
to  the  state  of  Nevada,  where  he  practiced  his  profession  for  a 
few  years,  and  during  that  time  r^eW^  ^  nomination  for 
justice  of  the  Supreme  Court  of  that  gtatft-  ^^^^^g  returned 
to  California,  he  was,  in  October,  X^^/j   elected  county  judge 
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of  San  Francisco  for  a  term  of  four  years,  before  the  expira- 
tion of  v^'Ixich  he  was  elected,  as  an  independent  candidate, 
judge  of  the  twelfth  district  court.  While  serving  in  that 
office,  he  was,  in  1873,  elected  a  justice  of  the  Supreme  Court 
of  this  state.  In  1879  he  was  re-elected  to  the  supreme  bench 
under  the  new  constitution,  and  drew  a  long  term  of  eleven 
years.  He  resigned  his  office  October  1,  1888,  to  accept  the 
professorship  of  municipal  law  in  the  Hastings  Law  College, 
which  position  he  resigned  in  1890.  After  that  time,  so  long 
as  his  health  permitted,  he  was  engaged  in  the  praetiee  of 
law.  He  died  on  the  first  of  November,  1901,  near  San  Jose, 
where,  fifty  years  before,  he  began  his  services  to  the  state. 

But  your  committee  feel  that  something  more  is  expected 
of  them  than  this  brief  and  meager  epitome  of  the  career  of 
our  distinguished  and  beloved  brother.  The  greater  x>art  of 
his  life  in  California  was  spent  in  the  public  service.  He 
served  upon  the  bench  thirty-one  years,  during  sixteen  of 
which  he  was  a  justice  of  the  Supreme  Court.  It  is 
peculiarly  appropriate  that  this  association,  of  which  for 
many  years  he  was  an  honored  member,  should  make  some 
public  recognition  of  his  character  and  service. 

Judge  McBjnstey's  mind  and  character  fitted  him  pre- 
eminently for  the  bench,  and  it  is  creditable  to  the  discern- 
ment of  the  people  among  whom  he  lived  that  they  were  not 
slow  to  recognize  his  peculiar  fitness  for  the  judicial  office. 
That  fitness  was  too  conspicuous  to  render  necessary  any 
struggle  on  his  part  to  secure  either  a  nomination  or  an  elec- 
tion. He  was  not  an  office-seeker;  and  for  his  advancement 
he  was  indebted  solely  to  the  recognition  by  the  public  of  his 
great  abilities  and  high  character. 

The  opinions  of  Judge  MoE[instby,  while  a  justice  of  tiie 
Supreme  Court,  are  to  be  found  in  thirty  volumes  of  the  Cali- 
fornia Reports  (47  to  76,  inclusive) ;  his  last  being  a  dissent- 
ing opinion  in  People  v.  Henshaw,  76  Cal.  447.  Perhaps  the 
opinions  which  best  display  his  learning  and  ability  as  a  jurist 
are  those  in  Ex  parte  Wall,  48  Cal.  279;  People  v.  Lf^nck,  51 
Cal.  15 ;  Estate  of  Hinckley,  58  Cal.  457 ;  and  Lux  v.  Hoggin, 
69  Cal.  264. 

In  the  first,  generally  known  as  the  ' 'local  option *'  case,  he 
decided  that  the  legislature  has  no  power  to  refer  a  statute  to 
the  people  to  decide  by  a  popular  vote  whether  it  shall  go  into 
effect.    In  People  v.  Lyncky  he  held  that  the  legislature  can- 
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not  by  8x>ecial  act  deprive  the  city  conncil  or  other  appropri- 
ate local  authority  of  a  municipal  corporation  of  all  discretion 
in  respect  to  a  local  improvement,  where  by  the  charter  of  the 
city  the  matter  of  such  improvement  is  left  to  the  judgment 
and  discretion  of  such  local  authority ;  and  that  the  power  of 
assessment  (as  distinguished  from  taxation)  cannot  be 
directly  exercised  by  the  legislature  within  the  limits  of  an 
incorporated  city. 

In  none  of  Judge  MoEmsTBY's  decisions  are  the  qualities 
of  his  mind  more  strikingly  displayed  than  in  his  opinion  in 
Estate  of  Hinckley,  where  he  held  that  trusts  for  i)erpetual 
charitable  uses  are  not  in  conflict  with  section  16  of  artide 
XI  of  the  constitution  of  1849 ;  that  charities  are  not  forbid- 
den by  the  provisions  of  the  Civil  Code  which  prohibit  per- 
petuities or  by  those  which  limit  the  purposes  for  which 
trusts  of  real  property  may  be  created;  that  courts  of  equity 
in  this  state  have  jurisdiction,  independent  of  the  Statute  43 
Elizabeth,  to  establish  and  enforce  charities  when  trustees 
competent  to  take  the  legal  estate  are  named  and  the  class  to 
be  benefited  and  the  individuals  to  be  designated  by  the  trus- 
tees are  capable  of  ascertainment  He  also  held  that  those 
courts  have  power  cy  pres  to  direct  trustees,  in  a  deed  or  will, 
to  carry  into  effect  the  general  lawful  and  charitable  intent  of 
the  trustor,  when  the  particular  scheme  has  become  imprac- 
ticable. 
But  the  most  important  of  Judge  MoKinstby's  decisions, 
^  and  one  by  which  his  fame  as  a  jurist  will  be  transmitted  to 

'  posterity,  is  his  masterly  opinion  in  the  great  case  of  Lux  v. 

^'  Haggin,  in  which  it  was  held  by  a  divided  court  that  the  com- 

^  mon  law  as  to  riparian  rights  prevailed  in  California.    Time 

will  not  permit  any  extended  review  of  that  opinion.    It  fills 
seventy-five  pages  of  the  report,  and  is  an  imperishable  mon- 
ument to  the  learning  and  ability  of  its  author. 
Judge  McEiNBTBY  was  a  man  of  absolute  mental  and  moral 
*  integrity.    We  mean  not  merely  the  ability  to  withstand  all 

i  forms  of  pecuniary  temptation,  which  is  but  the  character- 

istic of  common  honesty,  but  also  that  wholeness  and  upright- 
ness of  nature  which  is  proof  against  the  insidious  influence  of 
wealth  and  social  position  as  weU  as  those  of  passion  and 
i  prejudice,  and  seeks  only  justice  by  the  intelligent  and  con- 

I  scientious  application  of  the  laws.     He  scorned  every  form  of 

;  falsehood  or  deeeit    He  was  of  rar^  ^ot^  courage,  and  f ear- 
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l€«B  in  the  dischar^  of  his  duty,  uninfluenced  either  by  popu- 
lar clamor  or  popular  applause.  He  waa  of  a  chivalric  nature 
and  the  highest  sense  of  honor.  He  was  the  friend  of  reli- 
gious liberty  and  toleration,  and  never  faltered  in  maintain- 
ing and  enforcing  the  limitations  of  the  oonstitntion  by  which 
the  liberty  and  property  of  the  dtixens  are  secured  from  legis- 
tiye  encroachment. 

The  predominant  quality,  the  most  noticeable  feature  of 
the  character  of  Judge  McEinstbt,  was  primitive  honesty; 
not  the  honesty  of  adopted  policy,  nor  even  that  growing  from 
a  high  standard  of  ethics.  It  was  not  the  honesty  of  environ- 
ment, that  bred  by  precept  and  example,  but  was  the  honesty 
of  nature,  which  knew  no  cause  for  concealment,  for  sophistry 
or  casuistry,  and  which  sought  no  end  by  indirection,  nor 
feared  the  results  of  open  expression.  In  these  days  of  wor- 
ship of  the  self-made,  it  may  be  said  that  one  so  endowed  is 
entitled  to  less  admiration  than  is  he  who  had  attained  equal 
virtues  by  determination  and  discipline.  But,  after  all,  what 
product  of  art  can  equal  that  of  nature!  The  cast  from 
Nature's  mold  is  unchangeable;  that  formed  by  art  may  be 
reformed;  we  trust  the  permanency  of  the  one,  we  look  for 
change  in  the  other.  And  thus  it  was  that  the  social  and  pro- 
fessional associates  of  Judge  McEinstby  regarded  him.  He 
was  not  subject  to  change  through  fear  or  interest,  and  he  met 
persuasion  open-eyed.  Not  even  his  mental  processes  were 
conesaled.  We,  of  this  bar,  recall  his  manner  of  receiving 
and  considering  our  arguments.  He  would  recite  our  propo- 
sition, repeat  our  sequential  steps  until  he  reached  one  whidi 
gave  no  logical  foothold,  and  then,  with  a  troubled  and  dis- 
appointed *'AhI"  would  by  look  indicate  to  the  advocate  a 
suggestion  of  further  assurance  or  explanation.  But  it  was 
not  intended  as  a  rebuff;  his  own  mind  was  engaged  in  in- 
quiry, and  it  seems  to  be  the  necessary  accompaniment  of  all 
honest,  logical  thought  to  reach  conclusions  slowly  and  hesitat- 
ingly. Even  when  the  apparent  end  appears,  the  conseieQ- 
tious  mind  still  has  lingering  doubt  of  its  identity.  That 
trait  is  noticeable  in  some  of  his  written  opinions  to  an  extait 
that  mars  them  to  the  impatient  or  superficial  thinker. 

In  necessary  harmony  with  that  quality  of  openness  was  his 
entire  freedom  from  pretense  and  affectation.  He  never 
showed  ruffled  dignity,  and  when  off  duly  was  familiar  al- 
most to  playfulness  with  his  associates.    No  dass  or  caste  was 
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known  to  him,  for  such  a  nature  is  essentiaDy  democratic  in 
feeling  and  action,  and  differentiation  of  his  fellows  was 
never  shown  save  when,  impelled  by  a  sense  of  humor,  he 
made  some  quaint  comment  upon  incident  or  personal  char- 
acteristic. Of  course,  one  so  approachable,  one  so  trusted, 
was  especially  dear  to  the  younger  members  of  the  bar,  and 
among  that  class  no  judge  of  his  day  had  so  large  and  admir- 
ing a  following. 

In  the  veins  of  Judge  McEjnstby  were  blended  the  blood 
of  the  Puritan  and  the  Revolutionary  patriot;  and  he  proved 
himself  worthy  of  his  lineage.  He  cherished  the  traditions  of 
the  War  of  Independence  and  the  early  days  of  the  republic. 
He  was  a  true  patriot.  It  was  appropriate  that  he  should 
have  been  chosen,  as  he  was,  president  of  the  San  Francisco 
branch  of  the  Sons  of  the  American  Revolution.  He  was  also 
a  prominent  member  of  the  Mayflower  Descendants,  Colonial 
Government,  and  the  Society  of  Colonial  Wars.  It  may  be 
added,  in  this  connection,  that  he  was  also  president  of  the 
Society  of  California  Pioneers,  and  that  he  received  from  the 
University  of  Michigan  the  degree  of  doctor  of  laws. 

In  private  life.  Judge  McKinstrt  was  a  charming  and  en- 
tertaining companion.  There  was  no  member  of  this  asso- 
ciation whose  presence  among  us  was  more  welcome.  He  had 
a  philosophical  mind,  and  his  extensive  reading  both  in  prose 
and  poetry  had  been  guided  by  a  fine  literary  taste.  He  had 
also  a  keen  sense  of  humor,  which  did  not  desert  him  in  his 
severest  mental  labors. 

He  was  a  sincere  lover  of  truth,  and  acquired  early  the 
habit  of  testing  every  proposition  by  the  processes  of  reason- 
ing. Upon  many  of  his  most  intimate  friends  at  one  period 
of  his  life  he  produced  the  impression  of  a  tendency  to 
skepticism.  But  whatever  doubts  he  may  have  previously 
entertained  in  reference  to  the  mysteries  of  revealed  religion 
passed  from  his  mind  some  years  before  his  death,  and  he 
became  a  sincere  and  devout  Christian  and  member  of  the 
Catholic  Church. 

In  all  his  domestic  relations  as  husband  and  father  his  life 
was  beautiful,  and  he  has  left  to  his  surviving  family  the 
priceless  legacy  of  a  pure  and  stainless  name. 
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A3DUGnON.    8m  Crimiiua  Law,  53,  54. 
AOOOUNTING.    8m  Mortgage,  4,  10. 

ADOPTION. 

1.  Estates  ov  Dksabid  Pkhsonb— lismBS  of  AoioNnrnuTiDN— 
Bights  of  Aiwftid  Daugbtkb. — ^Aa  adopted  danghtor  of  a  deoeaaed 
person  who  ia  the  sole  heir  to  the  decedent  la  entitled  to  administer 
upon  the  estate,  and  letters  of  administration  were  properly 
granted  to  her  husband  upon  her  request.     (Estate  of  MeKeag.  403.) 

2.  Yaiiditt  of  Pboobdings  fob  Adoption — Oollatxbal  Attack— 
Oonsent  of  Pabxntb — Appxabancx  at  Hsabikg — ^Recital  ik  Ok- 
DXB — Pbesuhption. — ^Where  the  written  eonsent  of  the  daughter 
and  of  her  father  and  mother  to  the  adoption  were  filed,  and  the 
adopting  parents  applied  for  the  order  of  adoption,  and  filed  their 
written  agreement  of  adoption,  and  the  adopting  order  recited 
that  the  petitioners  and  said  minor  child,  ''and  all  persons  whose 
eonsent  is  necessary  have  appeared  herein  as  required  by  law,"  the 
order  must  be  deemed  suflcient,  upon  collateral  attack  thereupon, 
and  it  must  be  presumed  upon  such  attack  that  the  court  did  its 
duty,  and  found  from  extrinsic  evidence  the  existence  of  all  juris- 
dictional facts,  and  determined  whether  the  presence  of  the  parents 
of  the  minor  at  the  hearing  was  necessary  or  not,  and,  in  the  ab- 
sence of  any  finding  that  it  was  not  necessary,  that  the  court  found 
that  the  presence  of  the  father  was  necessary,  and  required  his 
appearance  at  the  hearing;  and  the  fact  of  such  appearance  sufS- 
ciently  appears  upon  the  face  of  the  order,  as  against  the  collateral 
attack.    (Id.) 

3.  PoucT  OF  AooraoK  Laws— BxAsoNABUi  Ck)N8TBUCTioN  to  Sus- 
TAIK  Pbogxedinos. — ^Tho  policy  of  adoption  laws  is  to  be  regarded 
with  favor.  Although  the  proceedings  under  the  statute  are  not 
strictly  judicial,  th^  call  for  the  exercise  of  judicial  functions; 
and  such  a  reasonable  construction  should  be  given,  them  as  will 
sustain  rather  than  defeat  the  object  they  have  in  view,  and  will 
sustain  the  assumed  relationship,  particularly  as  against  a  collateral 
attack  by  strangers  to  the  proceedings,  whose  only  interest  is  to 
defeat  the  relations  which  the  adoptive  parents  always  recognized 
and  never  questioned,  so  that  they  may  succeed  to  an  estate  from 
wUeh,  by  the  very  faet  of  adoption,  the  adoptive  parents  in- 
tended they  should  be  excluded  in  favor  of  the  adopted  child.     (Id.) 
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4.  Jurisdiction  or  Pbocxeding — Examination  in  Ootjkt — ^Ehh»  op 
Pbocsduejc. — The  court  in  which  the  adoption  proceedings  wen 
had  having  obtained  juriadietion  of  the  parties,  the  fikilnre  of  the 
judge  to  examine  them  at  the  hearing  waa  an  error  of  proeedma 
which  cannot  affect  the  Taliditj  of  the  adoption.  (Id.) 
I.  Estoppel  or  Hkib  Claisono  undsb  Adoptivx  Mothkb^ — The  adop- 
tive mother  waa  estopped  in  her  lifetime  from  qoertionbig  the 
validity  of  the  adoption  proeeedings  as  respects  mere  irregularities 
in  the  method  of  procedure;  and  an  heir  claiming  under  the  adop- 
tive mother,  as  against  the  adopted  daughter,  stands  in  no  better 
right  to  attack  them  than  the  deceased  would  have  had.     (Id.) 

ADVERSE  POSSESSION.    Bee  Gimnt,  8;  Highwrny^  S. 

AGENCY. 

1.  Contract  to  Nbgotiaiv  Loan— Action  ros  CoiaosaiOH — Liabilxzt 
or  Undisclosed  Principal— Pabol  Eyidxncb. — ^In  an  action  to  re- 
eover  a  commission  for  negotiating  a  loan  upon  certain  real  estate 
against  a  defendant  who  signed  merely  as  a  witness  to  a  contract 
executed  in  the  name  of  another  person,  parol  evidence  is  admissible 
to  show  that  the  defendant  is  an  undisclosed  principal,  for  whose 
benefit  the  loan  was  to  be  negotiated  for  the  purpose  of  purchasing 
the  real  estate  described,  and  that  the  party  signing  the  contract 
bad  no  interest  in  the  matter,  and  that  he  was  defendant's  agent, 
and  signed  it  at  defendant's  request,  for  the  purpose  of  concealing 
the  name  of  the  defendant  as  principaL     (Curran  v.  Holland,  437.) 

2.  Form  or  Contract  Immaterial. — In  order  to  charge  the  real  prin- 
cipal, it  is  always  competent,  in  whatever  form  a  contract  is  exe- 
cuted by  an  agent,  to  ascertain  by  evidence  dehan  the  instrument 
who  is  the  principal,  whether  the  contract  purports  to  be  that  of  an 
agent,  or  is  made  in  the  name  of  the  agent  as  principal;  and  it  is 
immaterial  that  the  principal  signed  the  instrument  as  a  witness  in 
order  to  disguise  his  real  character  as  principaL     (Id.) 

3.  Principal  and  Agent— Fraud  or  Aqent  in  Pubchase  or  LiAm&— 
Action  bt  Principal  por  DirrERENCi  in  Price — ^Evidence — ^Non- 
suit.— In  an  action  to  recover  from  the  defendant,  as  plaintiff's 
agent  in  the  purchase  of  real  estate,  the  difference  between  the 
price  paid  to  the  agent  for  the  purchaser,  which  defendant  repre- 
sented to  plaintiff  the  property  would  cost,  and  a  less  amount  paid 
by  defendant  to  the  purchaser  for  a  deed  taken  in  defendant's  name, 
the  property  having  been  conveyed  by  defendant  to  the  plaintiff  bi 
the  falsely  represented  price,  where  the  evidence  tended  to  show 
that  defendant  was  acting  as  plaintiff's  agent,  and  waa  chargeable 
with  fraud  in  the  transaction,  a  motion  for  a  nonsuit  waa  properly 
denied.     (Callaway  v.  Wilson,  421.) 

4.  Preliminary  Question  as  to  Lbiter— Pbsjudioial  Error  not 
Shown. — Where  the  defendant  was  merely  asked  a  preUminaiy 
question  as  to  whether  he  could  state  the  eoatenti  of  a  letter  writ- 
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ten  bj  him,  of  which  he  had  no  eopj,  which  could  be  answered  hj 
"Yee"  or  "No/'  and  was  not  asked  to  state  the  contents  of  the  let- 
ter, and  no  offer  was  made  to  show  what  its  contents  were,  it  does 
not  appear  that  any  prejudicial  error  was  committed  in  sustaining 
an  objection  to  the  preliminary  question.  (Id.) 
See  Broker;  Contraety  l,  2;  Insurance^  1;  Malicious  Prosecution, 
6,  7;  Surety. 

ANNUITY. 

Contract  fob  ANNnmr— Oonstbuotion. — ^A  contract  whereby  a  son 
agreed  to  pay  to  his  father  a  monthly  sum  during  the  period  of  the 
life  of  the  father,  and  further  to  pay  said  sum  to  his  sisters  Rose 
and  Esther,  "  or  to  their  order,  during  the  period  they  remain  single 
or  unmarried,  and  said  payment  is  to  cease  as  soon  as  both  are 
married,  but  the  payment  as  aforesaid  is  only  to  be  made  lo  said 
Bose  and  Esth«  in  case  the  said  Bose  and  Esther  are  unmarried 
after  the  death"  of  the  father,  should  be  construed  as  requiring  the 
payment  to  be  made  to  a  sister  who  was  unmarried  at  the  father's 
death,  so  long  as  she  continued  unmarried,  although  the  other 
sister,  prior  to  the  death  of  the  father,  became  and  e^er  since  has 
been  a  married  woman.     (Cohen  ▼.  Cohen^  634.) 

APPEAL. 

1.  Tims  tob  Fiunq  Tbanscbipt — Sittleicbnt  or  Exceptions. — ^In 
an  action  in  which  a  motion  for  a  new  trial  will  lie,  the  appellant 
has  forty  days  after  the  settlement  of  a  bill  of  exceptions  on  motion 
for  new  trial,  which  may  be  used  on  appeal  from  the  judgment,  in 
which  to  file  his  transcript  on  appeal;  and  where  it  appears  that 
the  time  has  not  elapsed,  and  the  settlement  has  been  deferred  by 
stipulation  of  the  parties,  a  motion  to  dismiss  the  appeal  on  the 
ground  that  the  transcript  has  not  been  filed  must  be  denied.  (San 
Francisco  Law  and  Collection  Company  v.  State  of  California,  354.) 

2.  Appeal  bt  Statb — ^Undebtasing — Constbuotion  of  Codx. — ^Al- 
though section  1058  of  the  Code  of  Civil  Procedure  in  terms  only  ex- 
empts the  state  from  giving  an  undertaking  on  appeal  when  it 
is  a  party  plaintifP,  and  does  not  expressly  exempt  it  when  it  is  a 
party  defendant,  yet,  from  the  other  terms  of  that  section,  the  in- 
tention to  exempt  the  state  in  all  cases  is  clear;  and  where  the 
provisions  of  the  Code  of  Civil  Procedure  relating  to  undertak- 
ings on  appeal,  as  originally  passed  and  as  last  amended,  were 
not  intended  to  include  the  state,  the  general  words  of  such  pro- 
visions should  not  be  held  applicable  to  the  state,  unless  the  inten- 
tion of  the  legislature  that  they  should  be  applicable  is  clearly 
shown.     (Id.) 

3.  Sebvigx  or  Noncx  or  Appeal — Time  fob  Filino. — The  service  of 
a  notice  of  appeal  may  precede  the  filing  of  it,  and  the  statute 
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does  not  preseribe  any  partiealar  time  after  leiriee  within  wideh 
it  must  be  flled,  and  it  maj  be  filed  at  any  time  before  the  expiia- 
tion  of  the  time  for  appea],  though,  when  an  undertaking  is  re- 
quired, it  must  be  filed  within  five  days  after  sendee  of  the  notice. 
(Id.) 

4.  Dismissal   or   Action — Appeal   upon    Judgxsmt-Boll — ^rbsuut- 

TION — Want  or  Prosigxttion. — ^Upon  appeal  from  a  judgment  dis- 
missing an  action  taken  upon  the  judgment-roll  alone,  without  any 
bill  of  exceptions,  every  intendment  is  in  favor  of  the  judgment; 
and  in  the  absence  of  any  alBrmative  showing  to  the  eontrazy,  it 
will  be  presumed  that  the  dismissal  was  ordered  on  some  good 
ground,  and  in  conformity  with  the  rules  of  law.  Where  the  reeoid 
permits,  a  reasonable  inference  will  be  indulged  that  the  dismiiwal 
was  for  failure  to  prosecute  the  action  with  reasonable  diligenee. 
(Woods  ▼.  Diepenbrock,  55.)     . 

5.  Appeal  fboic  Judgment — Motion  to  Dismiss — ^Fazlubb  to  Fils 
Transcript-— Settlement  or  Statement— Motion  roa  New  Trial 
UPON  Minutes. — A  motion  to  dismiss  an  appeal  from  the  judgment 
for  failure  to  file  the  transcript  will  be  denied,  though  more  than 
forty  days  have  elapsed  after  the  perfecting  of  the  appeal,  where 
(be  transcript  was  filed  within  forty  days  after  the  settlonent  of  a 
statement  on  motion  for  a  new  trial  urns  made  upon  the  minutes  of 
the  court,  notwithstanding  more  than  sixty  days  had  elapsed  after 
the  entry  of  the  order  denying  the  new  trial,  before  the  stat^nest 
was  settled,  and  no  appeal  was  taken  from  the  order.  (Vinson  ▼. 
Los  Angeles  Pacific  Bailroad  Company,  151.) 

6.  Independent  Bights  or  Appeal— Use  or  Settud  Statement.— 
The  right  of  a  litigant  to  appeal  from  the  judgment,  and  his  right 
to  appeal  from  an  order  refusing  a  new  trial,  are  distinct  and  sep- 
arate rights.  A  party  appealing  from  the  judgment  has  an  inde- 
pendent right  under  section  950  of  the  Gode  of  Civil  Procedure, 
to  have  settled  a  statement  of  the  case  to  be  used  upon  mek 
appeal,  which  is  not  limited  by  the  ezistenee  of  an  appeal  or  tight 
of  appeal  from  the  order  refusing  a  new  triaL     (Id.) 

7.  Bevibw  or  Evidence— SumoiENOT  or  SPEcinaATioMS— Gskbal 
Findings — Issues  Joined-^Gasb  Ovebruled. — ^A  specification  of 
insufficiency  of  the  evidence  to  support  the  findings  is  sufHeient 
where  it  points  to  a  particular  finding,  or  if  the  motion  for  a  new 
trial  is  directed  against  a  general  verdict  or  an  omnibMS  finding 
that  all  or  certain  allegations  of  the  complaint  or  answer  are  true, 
or,  if  there  are  no  findings,  the  specification  need  be  no  more  spedfie 
than  the  issues  distinctly  made  by  the  pleadings.  [X>s  MoUra  ▼. 
Martin,  120  Oal.  544,  is  overruled  so  far  as  holding  to  the  eonteaiy.] 
(Harris  v.  Duarte,  497.) 

5.  AOTION  TO  QxnST  TiTLB — ^UlAIMATB  FINDINGS  AS  TO  OWMIBSHIP— 

General  Speodioations. — ^In  an  action  to  <iiiiet  titles  whore  the 
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findings  are  merely  general  as  to  the  ultimate  foots  of  ownership 
bj  the  defendants,  and  that  plaintiff  did  not  have  title  to  the 
premises,  specifications  of  insufiicieney  of  the  evidence  to  support 
eaeh  of  these  findings  as  made  are  sufficient  to  entitle  the  plaintiff 
to  a  review  of  the  evidence  upon  appeal.  (Id.) 
9.  JuDOMiNT  Foreclosing  CkxTinoATB  or  Pubcbase — Motion  or  Aii- 
8IQNEE  TO  Vacate — ArrmAvrr  not  Past  or  Begobd — Presukp- 
TION. — Upon  apx>eal  from  an  order  denying  the  motion  of  an 
assignee  of  a  certificate  of  purchase  of  school  land  to  vacate  a 
judgment  foreclosing  the  certificate  of  purchase,  for  a  defective 
affidavit  for  publication  of  summons,  where  the  only  proof  that  she 
was  such  assignee  is  an  affidavit  not  embodied  in  any  bill  of 
exceptions,  but  merely,  certified  by  the  clerk,  the  affidavit  is  no 
part  of  the  record,  and  cannot  be  considered  for  any  purpose. 
There  being  nothing  in  this  court  to  show  that  appellant  was  a  party 
aggrieved,  or  had  any  interest  in  the  controversy,  or  any  right  to 
make  the  motion,  it  must  be  presumed  the  motion  was  properly 
denied.     (People  v.  Gay,  41.) 

10.  Obdsb  Granting  New  Trial — Grounds — Opinion  or  Court— Re- 
view UPON  Appeal. — An  order  granting  a  motion  for  a  new  trial, 
in  general  terms,  wiU  be  sustained  upon  appeal,  on  any  tenable 
ground;  and  the  fact  that  an  opinion  of  the  court  found  in  the 
record  states  the  point  on  which  the  court  rested  the  order  does 
not  preclude  this  court  from  reviewing  the  case  and  sustaining 
the  order  on  other  grounds.     (Simon  Newman  Co.  v.  Lassing,  174.) 

11.  Pleadings,  Findings,  and  Judgment,  not  Beviewablb. — Upon  ap- 
peal from  an  order  granting  a  new  trial,  the  insufficiency  of  the 
pleadings  or  of  the  findings  to  support  the  judgment  eannot  be 
considered.     (Id.) 

12.  Dismissal  or  Action — Delay  in  Return  or  Summons — ^Minute 
Order — Final  Judgment. — An  order  entered  in  the  minutes  of  the 
court  for  the  dismissal  of  an  action  for  failure  to  return  the  sum- 
mons within  three  years,  under  subdivision  7  of  section  581  of  the 
Code  of  Civil  Procedure,  is  a  final  judgment,  for  the  purpose  of  ap- 
peal therefrom.     (Pacific  Paving  Company  v.  Yizelieh,  4.) 

13.  Erroneous  Dismissal — Appearance  or  Party  Served — Presumed 
Authority  or  Attorneys — Delay  or  Attack— Estoppel.— The 
dismissal  of  the  action  for  failure  to  return  the  summons  was  erro- 
neous, and  the  moving  party  was  estopped  from  urging  it,  as 
against  the  plaintiff,  where  such  party  was  promptly  served  with 
summons,  and  attorneys  promptly  appear  for  him  who  are  pre- 
sumed to  have  had  authority  to  represent  him,  and  whose  authority 
the  plaintiff  could  not  question,  and  who  stipulated  in  his  behalf 
with  the  plaintiff  that  the  case  should  abide  the  result  of  another 
similar  action,  and  whose  authority  to  act  for  the  moving  party 
was  not  assailed  by  him  until  after  the  lapse  of  more  than  five 
years,  during  which  time  the  plaintiff  had  dslayvd  to  return  the 
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summons  on  the  strength  of  the  appearanee  for  him,  upon  whkh 
the  plaintiff  was  entitled  to  rely.     (Id.) 
14.    SuFFioiXNOT  or  OoiCPLAiNT — ^MOTION  TO  DISMISS. — ^The  sufBeiency 
of  the  complaint  to  state  a  cause  of  action  is  not  available  on  a 
motion  to  dismiss  the  complaint,  and  cannot  be  considered  upon 
appeal  from  an  order  granting  the  motion.     (Id.) 
16.   Obdkb  BErnsiNO  to  Set  Aside  Stipulation — ^Renewal  of  Motion. 
An  order  refusing  to  set  aside  the  stipulation  is  not  appealable, 
and  is  reviewable  only  on  appeal  from  the  final  judgment  bj  the 
moving  party,  and  the  motion  to  set  it  aside  maj  be  renewed  before 
such  appeal  is  taken,  after  reversal  of  a  judgment  dismissing  the 
action   as  to  him.     (Id.) 
See  Certiorari;  Costs,  1;  Criminal  Law,  18;  Election,  4;  Eminent 
Domain,  2,  8;  Estates  of  Deceased  Persons,  17,  18,  24,  25;  Bi- 
toppel;  Findings,  1,  3-5;  Instructions,  1;  Judgment,  1,  2,  5; 
Justice's  Court,  8;  New  Trial,  1,  10-18,  19;  Place  of  Trial,  I; 
Prohibition. 

ASSAULT.    See  Criminal  Law,  i. 

ASSIGNMENT. 

AssiQNifBNT  OF  Bank  Aooount— DELimtT  ov  BooK— WiLL. — ^An  instru- 
ment executed  by  a  person  about  to  die,  a  few  days  before  his 
death,  stating  that  ' '  for  services  rendered,  I,  the  undersigned,  leave 
to  Mrs.  McCloskej,  the  balance  of  mj  account  with  the  German 
Savings  and  Loan  Society,"  spedfying  the  amount,  together  with 
the  concurrent  delivery  to  her  of  the  bank-book  showing  the  account 
referred  to,  evidences  a  present  assignment  of  the  bank  aoeount, 
and  not  a  disposition  of  a  testamentary  nature,  to  take  effect  only 
at  the  death  of  the  signer  of  the  instrument.  (MeCloskey  t.  Tier- 
n^,  101.) 
See  Mechanics'  liens,  6;  Unlawfol  Detainer,  8-4. 

ATTACHMENT.    See  Building  and  Loan  Associationa. 

ATTORNEY  AND  CLIENT.    See  Appeal,  18. 

BANKS.    See  Assignment 

BILL  OP  EXCEPTIONS.    See  Appeal,  1,  4^  A. 

BILL  OF  LADING.    See  Guaranty. 

BILL  OF  PABTICULAKS. 

AonoN  FOB  Goods  Sold— Service  ayteb  Statijtobt  Tims — Evidknce— 
DisOBSTiOM. — In  an  action  for  goods  sold,  where  the  defendant  de- 
manded a  bill  of  particulars,  which  was  furnished  after  the  lapse  of 
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the  statutoiy  period,  but  yms  served  more  than  *  month  before  the 
trial,  where  no  objection  was  made  to  its  form,  or  completeness,  but 
only  that  it  was  filed  too  late,  the  defendant  has  not  an  absolute 
right  to  exclude  evidence  for  the  plaintiff,  but  the  allowance  thereof 
was  within  the  discretion  of  the  court.     (Silva  ▼.  Bair,  599.) 

BONA  FIDE  PUBCHASEB.    See  Claim  and  Delivery. 

BOND.    See  Surety. 

BOUNDABY.    See  Swamp  and  Overflowed  Lands. 

UBOKEB. 

1.  Bbokeb's  Sale  of  Bsai<  Estate — Commisbions — Administration 
Sale — Statute  or  Fbauds — Amendment  or  Answeb — Changs  or 
Admission  to  Denial. — ^An  answer  to  an  action  by  a  real  estate 
agent  to  recover  commissions  for  the  sale  of  real  estate,  which 
admitted  the  contract,  and  pleaded  that  it  was  made  by  her  as 
administratrix  of  the  estate  of  a  deceased  person,  and  not  other- 
wise, and  which  also  alleged  for  a  separate  defense  that  the 
contract  was  oral,  and  was  void  under  the  statute  of  frauds, 
specially  pleaded,  does  not  admit  the  validity  of  the  contract; 
and  it  was  not  an  abuse  of  discretion  to  allow  an  amendment  at  the 
trial  of  the  first  part  of  the  answer  so  as  to  deny  the  existence 
tff  the  contract,  and  thus  remove  a  possible  ambiguity  in  the  answer, 
i  Jamison  v.  Hyde,  109.) 

2.  Amission  or  Contract — Plea  or  Statute  or  Frauds. — The  an- 
swer admitting  the  contract  alleged  did  not  waive  the  protection 
of  the  statute  of  frauds,  where  the  contract  was  expressly  alleged 
to  have  been  oral,  and  the  statute  of  frauds  was  specially  pleaded. 
In  such  case  the  rights  of  the  defendant  stood  as  if  no  admission 
had  been  made  or  amendment  allowed.     (Id.) 

3.  Burden  or  PEOor — Nonsuit. — The  burden  of  proof  under  the  orig- 
inal answer  was  upon  the  plaintiff  to  prove  a  contract  in  writing, 
and  where  no  such  proof  was  made,  and  after  amendment  of  the 
answer  the  plaintiff  was  allowed  an  opportunity  to  introduce  further 
proof,  but  produced  none,  a  nonsuit  was  properly  granted.     (Id.) 

4.  Beasonablb  Value  or  Services  not  Becoverable.— Where  there 
was  no  contract  in  writing  for  the  employment  of  the  plaintiff  to 
sell  the  real  estate,  plaintiff  was  not  entitled  to  recover  the  reason- 
able value  of  his  services  in  selling  it.     (Id.) 

6,  Vendor  and  Purchaser — Sale  by  Beal  Estate  Agent — ^Perfobm- 

ANCB — COMMLSSION — BaTIWCATION — KEPUSAL   TO   COMPLETE    SaLE. — 

Where  the  owner  of  real  estate  ma^Q  a  contract  with  a  real-estate 
agent  to  effect  a  sale  thereof,  an^  .^^^  eontract  fixed  the  right  of 
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the  agent  to  a  eomminioii  upon  his  aale,  the  agent  has  perf  omied  hk 
part  of  the  eontiaet  hj  produeing  a  pvehaaer  able  and  willing  to 
hajf  and  the  owner's  liability  for  the  eommission  agreM  upon  k 
then  eomplete;  and  where  the  owner  ratified  and  approved  the  sale 
in  writings  the  eommission  eannot  be  avoided  by  anj  arbitraiy 
or  wanton  refusal  bj  him  to  eonsommate  the  sale.  (MerrinuLa  ▼. 
Wiekersham,  567.) 
6.  Action  bt  Oorpoe^tion — Bubstitutiom  of  KxxcoTOfB — Evmswo— 
OiTiOKB  AND  BroOBSOLOBa  NOT  DiSQUAUfiED.— Where  the  real- 
estate  agent  employed  was  a  eorporation,  and  pending  suit  for  the 
eommission  the  ezeeotor  of  the  deeeased  owner  was  substituted  as 
a  party  defendant,  an  officer,  and  one  of  the  principal  stoekholders, 
of  the  corporation  is  not  disqualified  as  a  witness,  under  section 
1880  of  the  Code  of  Civil  Procedure,  as  being  a  party  to  the  action; 
and  where  it  was  not  established  that  he  was  a  ''person  in  whose 
behalf  the  action  was  prosecuted,''  his  testimony  to  facts  occurring 
before  the  death  of  the  owner  was  properly  admitted.  (Id.) 
See  Agency,  1. 

BUILDING  AND  LOAN  ASSOCIATIONa 

1.  Attachicbnt  Ltbn — Bbpobt  or  CoHinssioNxas  to  Attobnbt-Obn- 
KRAL — Subsxqubnt  ACTION. — The  property  of  a  building  and  loan 
association  is  subject  to  attachment  by  any  creditor  thereof,  at 
any  time  prior  to  the  commencement  of  an  action  by  the  attomeT- 
general  to  enjoin  it  from  doing  business ;  and  the  lien  of  an  attach- 
ment upon  its  real  estate  is  not  afPeeted  by  a  prior  report  of  the 
commissioners  to  the  attorney-general  that  the  association  was  doing 
business  in  an  unsafe  manner.  (Bories  ▼.  Union  Building  and  Loan 
Association,  74.) 

2.  Bubsbqubnt  PoesBSsioN  OF  BacBivKno  EnsnNQ  Libns  not  At- 
rsoTED* — ^The  subsequent  possession  of  recdvers  appointed  by  the 
eourt  cannot  affect  the  eodsting  lien  of  the  attachment.  The  ap- 
pointment of  a  reeeiver  works  no  injury  to  the  leest  right  of  any 
one;  but  the  receiver  is  the  hand  of  the  law,  which  preserves  and 
enforees  rights,  and  never  destroys  them.  The  receiver's  possession 
is  subject  to  all  valid  and  existing  liens  upon  the  property  at  the 
time  of  his  appointment.     (Id.) 

8.  Attachment  Libn  —  Costs  —  Injunction  —  Petition  of  8iock- 
HOLOEB — ^Beceivebs. — An  attachment  upon  a  note  of  a'  building  and 
loan  association,  levied  upon  its  land,  before  the  eonunencement  of 
an  injunction  suit  by  the  attom^-general  to  restrain  its  busuiesa, 
creates  a  valid  lien  for  the  amount  of  the  note  and  costs  of  suit, 
which  is  not  affected  by  the  injunction  suit;  and  subsequent  re- 
ceivers appointed  upon  petition  of  a  stockholder  of  the  assoeiatioD 
to  wind  up  its  business,  took  the  attached  property  charged  with 
the  lien  of  the  attachment.  (Bories  v.  Union  Building  and  Loan 
79.) 
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4.  Salb  or  Attached  Pbopestt— Lixn  upon  Procxedb — Pbo  Rata 
Distribution.— Upon  a  nle  of  the  attached  property  by  the  re- 
eeiyem,  the  proeeede  were  still  charged  with  the  lien  for  the  amount 
of  the  note  and  eoeta  of  the  attaehment  stdt,  and  must  be  apphed  by 
the  reeelTerB  in  payment  thereof  in  full,  if  suffleient;  and  the 
claimant  of  the  lien  can  only  be  made  to  share  with  unsecured  cred- 
itors in  a  pro  rata  distribution  of  assets,  as  to  the  amount  of  any 
unsecured  deficiency.     (Id.) 

6.  Impbopib  DusTmonoN  as  to  Claims— Monxt  Loanzd— Notb  fob 
BiBT — Ebbonsous  Juik»]CBNT. — There  is  no  ground  for  the  distinc- 
tion in  the  judgment  of  the  superior  court  in  allowing  claims  in 
fuU  for  "cash  money  loaned"  to  the  association,  and  in  rejecting 
the  validity  of  the  attachment  levy  of  appellant  upon  a  note  given 
in  discharge  of  a  debt  or  liability  of  the  association  for  a  given 
sum,  due  for  the  surrender  of  stock  worth  the  face  value  of  the  note, 
and  ordering  the  note  paid  pro  rata  with  other  creditors,  after  full 
satisfaction  of  all  claims  for  cash  money  loaned  to  the  corporation. 
The  court  was  not  justified  in  putting  all  claims  for  money  loaned 
in  a  preferred  class  to  be  paid  in  full.     (Id.) 

BUBGLABY.    See  Criminal  Law,  7,  a. 

CABBIEBS.    See  Bailroadi. 

CEBTIOBABI. 

MUNIOiPAL    ObDINANCB— YiUDITT— CONYICnON    IN    POUOI    COUBT — A^ 

yiBMANOS  UPON  APPEAL. — ^The  writ  of  certiorari  wlU  not  lie  to  de- 
termine the  validity  of  a  municipal  ordinance  properly  involved  in 
an  appeal  taken  to  the  superior  court  from  a  judgment  of  convic- 
tion of  a  violation  thereof  in  the  police  court  which  has  been  af- 
firmed upon  said  appeal  The  writ  only  lies  where  there  is  no 
remedy  l^  appeal,  and  will  not  lie  either  where  such  remedy  has 
been  lost  by  laches  or  where  a  judgment  has  been  afirmed  upon 
appeal  (Valentine  y.  Police  Court  of  City  and  County  of  San 
FraneiseOy  616.) 
See  Justiee't  Court,  8. 

r?r^ATM  AND  DELIVEBT. 
1.  BiGHT  or  PossxssiON  or  Pbuni  Cbop^-Contbagt  roB  Possession 

AND     SALfr— BeLIVXBT    TO     AOSNT— BETAKINO     BT     DEPENDANTS. — 

Where  the  defendant  brothers  made  a  contract  for  the  exclusive 
possession  and  right  of  possession  of  their  prune  crop  by  the  plain- 
tiif,  which  was  to  undertake  the  inspection,  packing,  and  sale  thereof 
for  the  highest  obtainable  prices,  and  delivered  the  crop  to  phiin- 
tiif's  agent  for  packing  on  account  of  plaintifP,  and  afterward  re- 
took the  possession  thereof,  the  facts  show  that  the  plaintifP  had  the 
and  right  ef  possi— ion  of  the  prunes  when  so  retaken, 
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and  had  the  right  of  possession  under  the  eontraei  at  the  tune  of 
the  eonuneneement  of  an  action  for  elaim  and  deUyery  of  the  prone 
'  crop.  (California  Cored  Fmit  Assodation  t.  Stelling,  713.) 
8.  Bight  of  Pbopbtt— Dutt  or  PLiLwriFr  to  AoooTnnr. — ^The  right 
of  possession  of  the  plaintiff  under  the  eontraet  did  not  earrf  with 
it  the  right  of  propertj;  and  the  plaintiff  must  eomplj  with  its 
eontraet,  and  aeeount  to  defendants  for  the  proeeeds  of  sale  of  the 
prunes.     (Id.) 

5.  Defeksb— Tbaksvb  to  Oo-Difbndaiit— Bona  Fidb  Pubcsass  hot 
Shown — Equitabue  Intekbst — SuBjxonoM  to  Bights  of  Pluh- 
TIFF. — A  transfer  of  the  prune  erop  by  the  defendant  brothers  to  a 
eo-defendanty  who  was  their  father,  does  not  entitle  him  to  pro- 
tection as  a  bona  fide  purehaser,  where  there  was  no  proof  of  the 
payment  of  purchase  money  therefor  in  good  faith  by  the  father, 
nor  that  he  was  without  notice  of  all  the  ftiets;  nor  does  the  rule 
as  to  bona  fide  purchasers  extend  to  the  assignment  of  an  equitable 
interest.  The  defendant  father  stands  in  no  better  position  than  his 
co-defendants,  who  could  only  convey  their  rights  subject  to  the 
contract  rights  of  the  plaintiff.     (Id.) 

4.  Demand  beforb  Suit,  Whbn  XJnnbcssbabt. — ^Where  the  prunes 
taken  l^  defendants  from  the  possession  of  the  plaintilT  before 
suit,  and  transferred  by  them  to  their  co-defendant,  were,  in  the 
action  of  claim  and  deliveiy,  demanded  by  them  to  be  returned 
to  such  co-defendant  as  owner,  it  is  eyident  that  a  demand  bj  the 
plaintiff  upon  the  defendants  for  the  possession  of  the  prunes 
before  suit  would  have  beoi  unavailing,  and  it  was  therefore  vd- 
neeessaiy.     (Id.) 

6.  EVIDBNCB— CONSIDXEATION  fob  TbANBFKB— ABSBNGB  of  NonCB  MOT 

Claimxd, — It  was  not  error  to  exclude  proof  of  a  greater  eonsideia- 
tion  than  that  expressed  in  the  transfer  where  it  was  not  claimed 
that  the  transferee  bought  without  notiee  of  the  facts.     (Id.) 

6.  Conteaots  with  Oobpoeationb — OoUiATBUL  Attack  ofom  Cob- 
foeations^Ebtoppxl.— Where  the  defendants  nmde  the  eontraet 
with  plaintiff  and  its  agent  as  corporations,  they  will  not  be  allowed 
by  way  of  collateral  attack  to  deny  that  th^  were  sueh  eorporatioia. 
(Id.) 

r.  Vauditt  of  Coniiuotb.— The  defendants  win  not  be  allowed  in  the 
action  for  claim  and  delivery,  which  involves  only  the  validity  of 
the  contracts  so  far  as  performed,  and  is  not  an  action  to  enforce 
the  contracts,  nor  to  compel  the  performance  of  them,  to  raise 
questions  as  to  whether  th^  are  in  restraint  of  trade  or  against 
public  poli^.  There  is  no  question  of  public  policy  or  restraint 
of  trade  in  restoring  the  parties  to  the  position  in  which  they  had 
by  mutual  agreement  phieed  themselves.     (Id.) 

8.  Becovkbt  of  Possession— Eebob  in  Alteenativb  Jubomknt  kb 
Valub  ImmatebiaIm— Where  the  pkintiff  gave  a  bond  and  i^Mk 
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possession  of  the  prunes,  and  retained  the  same,  the  alternative 
judgment  for  value  is  immaterial,  though  for  too  large  an  amount. 

9.  Contracts  of  Parties — ^Public  Policy. — ^Parties  should  be  careful 
about  making  contracts  and  creating  agents,  but  when  once  made 
the  courts  will  not  relieve  them  for  light  or  trivial  reasons.  Pub- 
lic policy  is  better  served  by  leaving  the  parties  and  their  rights  to 
be  measured  by  the  terms  of  their  contracts.     (Id.) 

OOMMTJNITT  PBOPEBTT.    See  Troets,  5,  6. 

CONDEMNATION.    See  Eminent  Domain;  Irrigation  District,  2. 

CONSTITUTIONAL  LAW.  See  Criminal  Law,  26,  27;  Elections,  9-. 
Municipal  Corporations,  1;  Newspapers,  1;  Office  and  Officers 
13. 

CONTBACT. 

1.  Action  for  Breach  of  Contract — Negligence  in  Handling  Prune 
Crop — Verdict  for  Damages — Sitfficiency  of  Evidence. — ^Where 
there  is  ample  evidence  in  the  record  to  show  a  negligent  breach 
of  a  contract  by  the  defendant  to  dry,  cure,  and  pack  plaintiff's 
prune  crop,  to  the  damage  of  the  plaintiff  in  the  amount  awarded 
for  such  negligence  by  the  jury,  who  heard  all  the  testimony  and 
found  the  truth  of  the  testimony  as  to  such  negligence,  which  was 
also  passed  upon  by  the  judge  in  denying  defendants'  motion  foz 
a  new  trial,  the  verdict  for  the  plaintiff  will  not  be  disturbed  upon 
appeal  for  insufficiency  of  the  evidence.  (Arnold  v.  Producers' 
Fruit  Company,  738.) 

2.  Contract  for  Sale  of  Prunes  bt  Defendant — Evidence — Oppor- 
tunity OF  Plaintiff. — ^Where  by  the  terms  of  the  contract  the  de- 
fendant had  the  right  to  sell  the  prunes,  and  the  plaintiff  was  not 
allowed  to  sell  any  portion  of  it  except  through  the  defendant,  and 
by  paying  its  commission,  evidence  was  not  admissible  to  show  that 
prior  to  the  damage  caused  by  defendant  to  the  prunes,  the  plain- 
tiff had  an  opportunity  to  sell  them  for  the  market  price.     (Id.) 

3.  Comparison  of  Prunes — Irrelevant  Evidence. — Evidence  that 
plaintiff  exhibited  samples  of  prunes  taken  from  another  county, 
for  the  purpose  of  making  a  comparison  with  plaintiff's  prunes, 
was  irrelevant.     (Id.) 

4.  Sales  of  Other  Prunes. — Evidence  as  to  the  price  received  by  the 
defendant  for  the  sales  of  other  prunes  than  those  of  plaintiff,  at 
a  time  two  months  earlier  than  the  sale  of  plaintiff's  prunes,  was 
not  competent  to  prove  any  issue  in  the  case.     (Id.) 

&.  Instruction — ^Measure  of  Damages — ^Bedifpimo  of  Prunes. — 
There  was  no  error  in  instructing  the  jury  that  if  they  ''find  that 
the  defendant  did  not  use  ordinary  diligenee,  skill,  or  care  in  drying, 
earing,  packing,  and  handlfng  said  fndt,  tiie  daaiace  to  plaintiff 
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is  the  difference  between  the  market  ralne  of  saeh  fruit  at  the  time 
of  sale,  bad  ordinary  diligence,  skill,  and  care  been  used  bj  defend- 
ant, in  drying,  coring,  packing,  and  handling  the  same,  and  the 
sum  for  which  the  same  was  sold,  * '  where  no  eyidence  appears  in  the 
record  to  show  a  different  measure  of  damages,  on  aeconnt  of  a 
redipping  of  the  prones,  the  date  of  which  does  not  appear,  and 
whid!i  may  have  been  just  completed  at  the  time  of  sale.     (Id.) 

6.  Gas  Company — Contract  fob  Oontinuoub  Batb — Ostknsibli 
AasNOT — Knowucdgb  or  Company. — ^Where  a  contract  for  the  sup- 
ply of  gas  at  a  specified  rate  by  the  corporation  defeadant  to  the 
plaintiff  would  not  be  entered  into  by  plaintiff  unless  the  defendant 
agreed  to  supply  gas  at  that  rate  so  long  as  it  was  used  in  plaintiff's 
hotel,  and  the  agent  of  defendant  seeking  to  obtain  the  contract 
modified  it  accordingly,  whereupon  plaintiff  signed  it,  and  it  was 
delivered  to  the  company  without  actual  information  to  it  of  sack 
modification,  such  agent  had  ostensible,  if  not  actual,  authority  to 
modify  the  contract,  and  the  defendant,  which  received  the  eontrad 
as  so  modified,  must  be  charged  with  knowledge  of  all  of  its  pro- 
visions, of  which  it  had  the  means  of  knowledge,  though  it  earelesslj 
and  negligently  deprived  itself  of  such  means  by  filing  avray  the 
contract  without  noticing  the  modification,  which  was  dlstinetllj 
legible.     (Gallagher  v.  Equitable  (Hm  Light  Company,  699.) 

7.  Nkw  PnoPOSAii— Ratiucation  or  Modipication. — If  the  change 
made  by  defendant 's  agent  to  suit  the  plaintiff  may  be  r^arded  as 
a  rejection  of  the  contract  as  originaUy  proposed  by  defendaat  to 
plaintiff,  and  as  a  new  proposal  by  plaintiff,  the  voluntary  accept- 
ance of  the  proposal  by  the  defendant,  and  its  action  under  it, 
constituted  it  a  contract  binding  upon  the  defendant.     (Id.) 

S.  Yaudity  op  Oontraot  ab  Maob— CoNsmaaATiON — ^MuraAUTT.— 
Where  it  appeared  that  the  plaintiff  agreed  to  take  gas  from  the 
defendant  in  his  hotel,  and  agreed  to  discontinue  the  use  of  elee- 
tridty  therein,  and  incurred  expense  for  gaa-fixturss,  the  facts 
show  a  consideration  for  the  contract  for  suppl^y  of  the  gaa  at  the 
specified  rate  so  long  as  using  it  in  his  hotel,  and  it  was  not  neces- 
sary to  mutuality  that  the  contract  should  name  a  definite  period  of 
time  for  its  continuance;  and  so  long  as  plaintiff  took  the  gas 
defendant  could  compel  payment  at  the  agreed  rate.     (Id.) 

9.  Mutuality  op  PxitFOBMANGB — Action — Obuoation  of  Pz^Aumpp. 
—Where  the  contract  was  mutually  performed  for  several  nsonths^ 
the  commencement  of  an  action  by  the  plaintiff  to  enjoin  the  dis- 
continuance of  gas  under  the  contract  by  the  defendant  put  the 
plaintiff  under  the  obligation  of  the  contract.  (Id.) 
10.  Obuoation  op  Gas  Company— Pbbpobmanob  op  Contbaot  by  Oom- 
BUMBB — ^Injunction  Maxntainablb. — ^The  obligation  of  the  gas 
company  to  supply  property-owners  with  gas  results  from  the  stat- 
ute, and  not  from  contract;  but  where  it  has  made  a  contract  fixi^f 
a  rate  the  provisions  of  section  682  of  the  Civil  Code  implj  that  the 
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gas  corporation  cannot  shut  o£P  the  snpplj  of  gas  so  long  as  the 
eonsnmer  does  not  refuse  to  pay  for  the  gas  supplied  by  the  cor- 
poration, '<as  required  by  his  contract,"  and  the  contract  being 
shown,  and  plaintifP  having  complied  fully  with  its  terms,  and 
averring  readiness  to  continue  to  take  gas  and  ability  to  pay  for  it, 
injunction  vrill  lie.  (Id.) 
11.  Enfobcehent  or  Contraot  under  Statute — SPECino  Psbfobh- 
ANOB — SUFPOBT  07  INJUNCTION. — The  enforcement  of  the  contract 
for  gas  as  to  the  rate  and  continuance  of  rate  agreed  upon,  under 
our  statute,  in  a  suit  to  enjoin  its  discontinuance,  is  not  an  action 
for  specific  performance  in  the  strict  sense.  It  does  not  follow  that 
an  injunction  will  not  lie  because  specific  performance  cannot  be 
enforced.  It  is  sulBcient  to  support  the  injunction  that  there  is  no 
complete  and  adequate  remedy  at  law.     (Id.) 

See  Agency  1,  2;  Annuity;  Broker,  1-5;  Claim  and  Delivery; 
Grant;  Landlord  and  Tenant,  4-6;  Mechanics'  Liens;  Place  of 
Trial,  2,  S;  Pleading,  4,  5;  Bailroad&;  Trusts,  8;  Vendor  and 
Vendee. 

00BP0BATI0N8. 

1.  Invalid  Execution  or  Note  and  Mobtqaoe — Batdtigation. — ^Where 
a  note  and  mortgage  of  a  corporation  were  both  invalid  because 
not  authorized  at  a  meeting  of  the  board  of  directors  duly  as- 
sembled, the  requirements  of  the  law  for  ratifyiog  the  note  and 
the  mortgage  are  essentially  different.  The  mortgage  can  only  be 
authorized  or  ratified  in  writing  in  conformity  with  law;  but  author- 
ity to  execute  the  note  may  be  oral,  and  its  execution  may  be  rati- 
fied by  acts  in  pais.  (Curtin  v.  Salmon  Biver  HydrauUe  Qold  Min- 
ing and  Ditch  Company,  808.) 

2.  Facts  Showing  Batihoation  or  Note — Estoppel  in  Pais. — ^Where 
the  transaction  of  the  note  and  mortgage  was  fully  entered  upon 
the  books  of  the  corporation,  notice  of  the  note  was  imparted  to  it ; 
and  where,  with  such  notice,  it  received  and  retained  the  benefits 
of  the  loan  evidenced  by  the  note,  and  with  knowledge,  and  by 
long-continued  silence,  acquiesced  in  the  contract,  and  never  at- 
tempted or  offered  to  rescind  it,  nor  to  restore  the  consideration, 
it  must  be  held  to  have  ratified  the  note,  and  an  estoppel  in  pais  is 
raised  by  its  conduct  to  dispute  the  enforcement  of  the  note  against 
it.     (Id.) 

3.  Skpaeate  Action  upon  Note-Judgment  in  Fobbclosuee  Suit  not 
A  Bab. — A  judgment  Id  a  former  suit  to  foreclose  an  invalid  mort- 
gage which  f aUed  because  the  security  was  held  to  be  void,  is  not  a 
bar  to  a  separate  action  on  the  note,  in  which  the  note  is  shown 
to  have  been  ratified  by  the  conduct  of  the  corporation.     (Id.) 

See  Broker,  6;  Building  and  Loan  Associations;  Claim  and  De- 
livery, 6;  Gas  Companies;  Municipal  Corporations;  Place  of 
Trial,  2,  8;  Water  and  Water  Rights,  28-27. 
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COSTS. 

1.  EOTATSB  OF  DSOXASKD  PERSONS— ^UDGIIXNT  DISMISSING 

Amindmint  Nunc  fbo  Tunc— Time  fob  Appeal. — Where  a  jad^ 
ment  dismiflsiog  a  petition  against  an  administrator  for  the  epedfie 
perfonnanee  of  a  contraet  of  sale  made  by  the  deeedent  was  sub- 
sequently amended  nuiu>  pr^  tuno^  so  as  to  tax  the  eosts  against  the 
petitioner,  an  appeal  will  lie  from  the  judgment  as  amen.ded  within 
sixty  days  after  the  date  of  the  amendment  (Estate  of  Potter, 
424.) 

2.  Power  of  Ooubt  as  to  Costs  not  Aseed — Siunge  of  Judgicemt— 
Amendxemt. — Though  the  eourt  had  discretion  as  to  eosts  upon  the 
dismissal  of  such  petition,  yet  where  eosts  were  not  prayed  for  in 
the  answer,  and  the  judgment  was  advisedly  silent  as  to  eosts,  the 
eourt  had  no  power  at  a  subsequent  time  to  amend  the  judgment 
nufUi  pro  tunc  so  as  to  include  eosts  not  originally  eontemplatevL 
(Id.) 

See  Estates  of  Deceased  Persons,  24,  28,  30,  31;  Judgment,  8^  5; 
Mechanics'  Liens,  6;  OiBee  and  OfBoers,  10. 

COUNTIES. 

Oounty  Government  Aot— "Btjildinos"  by  Countt— "Pence "— 
DuTT  TO  Advertise  fob  BiDS-~PaoHiBiTiDN. — ^Under  the  provisions  of 
the  County  Government  Act,  requiring  that  all  necessaiy  * '  buildings 
must  be  erected  by  contract  let  to  the  lowest  responsible  bidder," 
after  a  required  notice  by  publication,  the  term  ''buildings"  is  in- 
tended to  include  the  erection  of  an  iron  "fence"  around  the 
grounds  upon  which  the  courthouse  of  the  county  is  situated.  It  is 
the  duty  of  the  supervisors  of  the  county  to  advertise  for  bids,  and 
let  the  erection  of  such  fence  to  the  lowest  bidder;  and  prohibitioo 
will  Ue  to  prevent  the  enforcement  of  a  contraet  for  its  ereetioo 
to  a  bidder  without  such  advertisement  and  letting.  (8was^  v. 
County  of  Shasta,  392.) 
See  Nuisance,  1,  2;  Offiee  and  Officers,  1-4,  13. 

COUBTS.      See  Justiee's  Ooort. 

CBIMINAL  LAW. 

1.  Motion  to  Set  Aside  Information — Signatubb  to  Comfulint-- 
Mark— Attestation — Jueat  of  Justice. — ^Upon  a  motion  to  set 
aside  an  information  for  insuiBdency  of  the  signature  to  the  com- 
plaint for  arrest  of  the  defendant,  a  signature  by  the  mark  of  the 
complainant,  made  after  his  initials  and  before  his  surname,  aeeom- 
panied  by  the  jurat  of  the  justice  of  the  peace  that  the  eomplaint 
was  subscribed  and  sworn  to  before  him,  will  be  deemed  sufleient. 
It  will  be  presumed  that  the  name  of  the  complainant,  written  near 
the  mark,  was  written  by  the  justice;  and  his  signature  to  the  jurat 
was  a  sufficient  attestation  of  the  mark.  (People  v.  MeDanieh, 
113.) 
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2.     SUTFICEENCT  OF  INFORMATION — LANGUAGE  OF   StaTUTB— <JUAIJFIOA- 

TION  OF  Rule. — The  general  rule  that  it  ia  sufficient  in  an  informa- 
tion to  charge  an  offense  in  the  language  of  the  statute  is  subject 
to  the  qualification  that  where  a  more  particular  statement  of  facts 
is  necessary  in  order  to  charge  the  offense  definite/  and  certainly, 
it  must  be  made.  (People  v.  Perales,  581.) 
8.  General  Words  of  Statute. — ^Where  the  words  or  terms  used  in 
the  statute  have  no  technical  or  precise  meanings  which  of  them- 
selves imply  the  offense,  or  where  the  particular  fftets  or  acts  which 
constitute  it  are  not  specified,  but  from  the  general  language  used 
many  things  may  be  done  which  may  constitute  an  offense,  it  is 
necessary  to  set  forth  the  particular  things  or  acts  done  with 
reasonable  certainty  and  distinctness.     (Id.) 

4.  ABBAXSvr  "Bt  Means  Likely  to  Pbodugb  Great  Bodily  Injury" 
— ^" Heavy  Wooden  Stick." — ^An  information  charging  the  defend- 
ant generally  with  the  crime  of  assault  "by  means  likely  to  pro- 
duce great  bodily  injury,  to  wit,  with  a  heavy  wooden  stick,"  is  not 
a  su&cient  designation  of  the  offense.  The  word  ''heavy"  is  too 
indefinite,  and  there  is  no  description  as  to  the  weight,  strength, 
or  size  of  the  stick,  or  other  qualities,  properties,  or  chaiacterie- 
ties,  showing  that  it  was  a  means  likely  to  produce  great  bodily 
injury.     (Id.) 

5.  Felony — Judgment — Amendment  Nunc  Pro  Tunc — Power  of 
Ck)URT. — The  inherent  right  and  power  of  a  court  to  cause  its  rec 
ord  to  be  amended  in  accordance  with  the  facts,  where  the  record 
made  by  the  clerk  is  incorrect,  exists  in  criminal  as  well  as  dvil 
cases;  and  where  a  defective  minute  entry  of  a  judgment  for  im 
prisonment  in  the  state  prison,  rendered  upon  conviction  of  felony 
embezzlement,  afforded  sufBcient  evidence  to  justify  an  order  nunc 
pro  tunc  correcting  the  defects  therein,  such  order  will  be  affirmed 
upon  appeal  therefrom.     (People  v.  Ward,  628.) 

6.  Evidence — Cross-Ezamination  of  Defendant. — A  defendant  in  a 
criminal  case  who  has  by  his  testimony  in  chief  contradicted  the 
evidence  for  the  prosecution  may  be  cross-examined  with  reference 
to  all  facts  or  denials  necessarily  implied  from  his  testimony  in 
chief,  as  well  as  with  respect  to  the  facts  expressly  stated  by  him 
in  such  testimony;  and  the  cross-examination  is  not  limited,  by  the 
exact  period  of  time  fixed  by  the  testimony  in  chief,  but  may  extend 
to  the  whole  transaction  of  which  he  gives  a  part,  and  which  oc- 
curred in  immediate  connection  with  the  part  which  he  relates, 
shortly  before,  or  after,  and  in  which  he  must  have  been  concerned, 
and  of  which  he  may  be  reasonably  supposed  to  have  had  knowledge. 
(People  V.  Teshara,  633.) 

7.  Burglary — Testimony  of  Oo-Defendant — Cross-Et  a  mtn ation — 
Enthy  in  Memorandum-Book. — ^XJpon  a  prosecution  for  burglary, 
where  a  defendant,  jointly  indicted  with  the  appealing  defendant, 
testified  that  he  alone  had  fwimmftt^^d  the  bmrglaxy,  and  that  he  had 
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not  teen  the  appellAnt  after  tbe  next  mondng  until  he  naet  hin  in 
Peoria,  lUinois,  where  both  of  them  were  arrested,  it  waa  proper 
on  eroee-examination  to  show  to  the  witneee  a  memoraadom-book 
kept  by  him  as  a  diary,  and  to  aak  him  if  a  raemorandura  tlwra 
appearing,  to  the  effect  that  he  and  appellant  left  together  the  next 
day,  was  not  in  hie  handwriting,  and  after  he  had  repeated^  denied 
that  it  was,  it  was  not  prejudicial  error  to  allow  the  proeesutaon  to 
ask  him  directly  and  pointedly  whether  the  entry  was  not  made  by 
him.  (People  ▼.  Dowell,  493.) 
8.  Ebronboub  iNBTBUcnoN — Intozigation  as  Affiotino  DnsaB— 
flABifLBSS  Ebbob. — ^Upon  a  proeecntion  for  borglaiy,  the  degree  of 
the  crime  ia  fixed  solely  by  the  time  of  the  eommianony  whether  at 
night  or  in  the  daytime;  and  it  was  erroneous  to  instmet  the  jmy 
that  "evidence  of  dronkenness  can  only  be  considered  by  the  joiy 
for  the  purpose  of  determining  the  degree  of  the  crime"  Bat 
where  the  sole  defense  was,  that  the  defendant  did  not  eommit 
or  aid  in  the  burglary,  and  the  defendant  did  not  claim  that  he  was 
intoxicated  to  such  a  degree  as  to  render  him  incapable  of  form- 
ing a  criminal  intention,  but  assumed  to  give  a  full  aeeount  of  all 
that  transpired  with  minute  detail,  and  requested  an  instmetioa 
on  the  question  of  the  effect  of  intoxication,  he  was  not  prejudieed 
by  the  error.  (Id.) 
0.  Incbst — 8nrFiciEN0T  or  Iktobmation. — An  information  for  incesi, 
charging  that  the  defendant  did  willfully,  unlawfully,  and  fdo- 
niously  have  sexual  intercourse  with  a  certain  female  child  named, 
she  being  then  and  there  the  slaughter  of  the  defendant,  folly  ap 
prised  the  defendant  of  the  charge  he  was  called  upon  to  meet,  aa«* 
is  sulBcient.     (People  ▼.  Stiatton,  604.) 

10.  Eyidxncx  of  Dauohtebf— Fobckd  Sexual  Intbbooubbb. — Sridenei 
of  the  daughter  with  whom  the  sexual  intercourse  was  had  hf  the 
defendant  was  admissible  to  prove  frequent  and  repeated  aels  of 
sexual  intercourse  forced  upon  her  by  her  father.     (Id.) 

11.  Gbobs-Exucination— IMTBBOOUBSX  WITH  Othbl  Pbbsonb. — ^A  qos>- 
tion  asked  upon  cross-examination  of  the  daughter,  whether  ihe 
had  had  sexual  intercourse  with  other  persons,  was  proper^  dis- 
allowed.   Such  proof  would  not  tend  to  mitigate  the  offense.     (Id.) 

12.  TSSTIMONT    OF    PhtBICIAN — OONDITIOM    OF    DaUOHTBE— GOBBQBQBA- 

TION  OF  Hbb  TisnMONT— BBBT7TrAL.^The  testimony  of  a  physiosB, 
reeelTcd  subsequently  to  the  daughter's  testimony,  that  her  sesssl 
organs  were  in  the  condition  of  those  of  a  married  woman,  was 
competent  and  admissible,  without  regard  to  its  weight,  as  teadi]^ 
to  corroborate  the  daughter's  testimony.  It  would  then  have  been 
competent  for  defendant  to  have  recalled  the  daughter,  and  tQ 
have  shown  by  her  or  other  competent  means  that  she  had  pennitied 
other  persons  to  have  sexual  intercourse  with  her,  in  disproof  of  the 
fact  that  the  condition  of  her  sexual  organs  wsss  flumtftd  by  h« 
father,  though  no  such  offer  or  attempt  was  omde.     (Id.) 
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13.  iNSTEUonoN  —  Absence  of  Consent  to  Incest  —  Cbdce  not 
Changed  bt  Force — ^Bape — Cbiminal  Intent  or  Detendant. — ^It 
fras  proper  to  instraet  the  jnry  that  ''the  eonsent  of  both  parties 
is  not  essential  to  the  erime  of  ineest,"  and  that  "if  the  partjr 
eharged  have  sexual  intercourse  with  a  female  within  the  degree 
of  consanguinity  within  whioh  marriage  is  prohibited,  he  is  guilty 
of  the  erime  of  incest,  whether  the  intercourse  was  with  or  without 
the  eonsent  of  such  female.''  Where  both  the  circumstances  of 
force  and  consanguinity  are  present,  it  is  not  less  incest  because 
the  element  of  rape  is  added;  and  the  guilt  of  the  defendant  of 
the  crime  charged  is  measured  by  his  knowledge  and  intent,  and 
not  by  the  knowledge  and  intent  of  any  other  person.     (Id.) 

14.  Pbosecutrix,  When  an  Acoomplicb— Presence  or  Absence  or 
Consent — Question  for  Jury. — If  a  prosecutrix,  being  of  the  legal 
age  of  consent,  consents  to  the  sexual  intercourse,  her  testimony,  like 
that  of  any  accomplice,  if  not  corroborated,  is  insufficient  to  eon- 
▼ict;  but  if  she  is  the  victim  of  force,  fraud,  or  undue  influence, 
so  that  she  does  not  willfully  and  willingly  join  in  the  incestuous 
act,  she  cannot  be  regarded  as  an  accomplice.  In  this  case  the 
instructions  fairly  left  the  matter  open  to  the  determination  of  the 
jury.     (Id.) 

15.  Trial — Continuance — Discretion. — In  a  criminal  case  a  motion 
of  the  defendant  for  a  continuance  of  the  trial  for  the  absence  of 
a  witness  rests  very  much  in  the  discretion  of  the  trial  court;  and 
it  is  only  in  a  plain  case  of  the  abuse  of  such  discretion  that  this 
court  will  interfere.     (People  v.  Chutnacut,  682.) 

16.  Orand  Larceny — Steaung  or  Cow — Aubi  of  Alleged  Conspira- 
tor— Impeachment. — ^Where  the  defendant  was  accused  of  grand 
larceny  in  the  stealing  of  a  cow,  an  affidavit  for  a  continuance,  stat- 
ing that  the  prosecution  claimed  that  the  defendant,  who  is  au 
Indian,  and  one  Byvoymoit,  with  two  other  Indians,  stole  the  cow, 
and  that  the  defendant  expected  to  prove  by  absent  witnesses  an 
aKbi  as  to  Byvoymoit,  who  was  not  a  defendant,  and  was  not  being 
tried,  shows  no  materiality  of  the  evidence,  unless  it  be  for  pur- 
poses of  conditional  impeachment;  and  the  court  did  not  abuse  its 
discretion  in  denying  the  continuance.     (Id.) 

17.  Challenge  to  Juror — Actual  Bias. — ^Where  a  juror  was  chal- 
lenged for  actual  bias  against  the  defendant  as  an  Indian,  but  the 
evidence  in  the  record  shows  to  the  contrary,  the  challenge  was 
properly  denied.     (Id.) 

18.  Appeal— Review  of  Instructions — Insufficient  Argument. — It 
is  not  the  duty  of  this  court  to  look  at  instructions  refused  which 
are  referred  to  merely  by  folios,  and  to  examine  sections  of  the 
code  referred  to  merely  by  number  to  discover  error,  where  the 
counsel  for  appellant  will  not  take  the  time  to  point  out  the  partieu- 
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lar  iiwtrnetioxiB  refoeed  upon  whieh  he  predicates  error  and  the  law 
which  he  invokes  to  show  error.     (Id.) 

19.  Oe^nd  Labcent— Theft  or  Gabfstb— Bvidxmo»— Falskhood  cxp 
Defendant — Ck)M8CiOT78NBS8  or  Qxma. — ^Upon  a  proseeatioa  for 
gtB,nd  larceny,  in  stealing  carpets  belonging  to  a  fumitiire  eom^anj, 
where  it  is  proved  that  def endant,  while  acting  as  shipping  deik 
for  the  company,  detivered  the  carpets  to  one  B.  at  the  back  door 
of  the  store,  at  six  o'clock  in  the  morning,  evidence  is  admiawMe  to 
show  that  soon  after  the  company  discovered  the  kiss  of  the  earpetp 
the  defendant,  when  eonfronted  with  B.,  who  recited  the  faets,  de 
nied  the  deUveiy  of  the  carpets  to  B.,  and  declared  that  he  did  not 
know  B.  Deception,  falsehood  and  fabrication  as  to  the  facts  of  the 
case  are  admissible  on  the  same  theory  as  flight  and  concealment  of 
the  person  charged  with  crime,  as  tending  to  show  eonseionsness  of 
gnilt  and  criminal  intent.     (People  v.  Cole,  88.) 

20.  Genekal  Objection  to  Question — ^Reasons  fob  Abbest — ^BCaris 

OF  HEABSAT  and  AbGUMKNT— WaIVBB  or  SPECIFIG  OBJBCnOH — ^A^ 

PEAL. — ^A  general  objection  to  a  question  asked  from  a  representatiTc 
of  the  furniture  company  as  to  his  reasons  for  arresting  the 
defendant,  on  the  ground  that  it  wss  irrelevant,  incompetent,  and 
hearsay,  wss  properly  overruled,  as  it  eould  not  be  anticipated  that 
the  answer  would  contain  objectionable  matter,  and  where  natter 
of  knowledge  was  stated  and  also  matter  of  hearsay,  and  argumenta- 
tive statements  mingled  with  declarations  as  to  his  suspicions,  which 
were  given  without  further  specific  objection,  or  any  motion  mmde 
to  strike  out  the  objectionable  matter,  objection  thereto  is  waived, 
and  cannot  be  urged  upon  appeal  for  the  first  time.     (Id.) 

81.    MUBDEB  —  iNfiANITT  —  EVIDENCE — ObSEBVATION    OF    WITMX8SKB.— 

Upon  a  prosecution  for  murder,  where  the  defense  was  insanity,  am] 
it  appeared  that  the  defendant  more  than  one  month  prior  to  the 
homicide  had  received  a  severe  injury  to  his  head,  and  there  was 
evidence  tending  to  show  a  concussion  of  the  brain  and  a  derange- 
ment of  his  mental  faculties;  it  was  error  in  such  case  to  refose  to 
allow  witnesses  not  intimate  acquaintances  within  the  meaning  of 
subdivision  10  of  section  1870  of  the  Oode  of  Civil  Procedure  to 
testify  to  their  observation  of  his  acts  and  conduct  at  various  times 
between  the  time  of  such  injury  and  the  time  of  the  homicide,  and 
to  his  appearance  at  those  times  as  being  rational  or  irrational,  or 
acting  rationally  or  irrationally.     (People  v.  Manoogian,  592.} 

22.  Opinion  of  ''Intimate  Aoquaintancb'' — ^Dibgbbtion  of  Ooubt.— 
The  question  whether  a  witness  is  such  an  "intimate  acquaintance'* 
as  to  be  allowed  to  give  his  opinion  on  the  general  question  of 
sanity  or  insanity  is  from  its  nature  peculiarly  addressed  to  the  dis> 
cretion  of  the  trial  court,  and  the  appellate  court  will  not  inter 
pose,  unless  there  is  a  clear  abuse  of  discretion.     (Id.) 

23.  Instruction — Caxttion  against  Oountebfeet  of  Inbamitt. — ^An  ia- 
i  taken  verbaUm  from  a  deevion  of  tUi  ttmti,  and  ^^^^i*^ 
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to  eantion  the  jxaj  against  being  imposed  npon  b^  an  ''ingenious 
eonnterfeit  of  insanity/'  tbongh  it  would  be  better  omitted,  will 
not  be  held  prejudieially  erroneous.     (Id.) 

24.  Refusal  op  Proper  Instruction — ^Mental  Delusion. — ^Under  the 
circumstances  shown  by  the  record  a  requested  instruction  upon  the 
subject  of  insanity  or  mental  delusion  as  to  a  particular  matter 
which  is  not  erroneous  should  have  been  given.     (Id.) 

25.  Self-Defense — Irrelevant  Matter — Evidence — ^Refusal  of  In- 
struction.— ^Where  there  was  no  question  or  evidence  of  self- 
defense,  any  error  in  excluding  evidence  as  to  the  position  of  the 
hands  of  the  deceased  at  the  time  of  the  homicide  which  had  no 
relevance  except  upon  that  question  was  without  prejudice;  and  it 
was  proper  to  refuse  a  requested  instruction  npon  the  law  of  self- 
defense.     (Id.) 

26.  Plea  of  Guilty— Determination  of  Degree  by  the  Court — Con- 
stitutional Law — Trial. — Section  1192  of  the  Penal  Code,  con- 
ferring upon  the  court  the  power  to  determine  the  degree  of  a  crime 
upon  a  plea  of  guilty,  is  not  unconstitutional  as  being  violative  of 
the  provisions  of  the  state  and  federal  constitutions  for  the  right 
of  trial  of  all  crimes  by  jury.  The  proceeding  for  such  determina- 
tion is  not  a  triaL     (People  v.  Chew  Lan  Ong,  550.) 

27.  Power  of  Court  to  Take  Evidence. — The  court  being  vested  with 
the  power  to  determine  the  degree  of  the  crime,  it  has  implied 
power  under  section  187  of  the  Code  of  CJivil  Procedure  to  take 
evidence  to  aid  in  such  determination;  and  it  is  not  a  tenable  ob- 
jection to  section  1192  of  the  Penal  Code  that  it  does  not  provide 
any  mode  by  which  the  court  is  to  reach  the  determination,  nor  pro- 
vide for  the  taking  of  evidence  on  the  subject.     (Id.) 

28.  Murder — Judgment  of  Death — ^Warrant — ^Dirbotion  to  Warden 
— Surplusage— Duty  of  Warden. — The  fact  that  a  wanant  issued 
to  the  sheriff  for  the  execution  of  a  defendant  who  has  pleaded 
guilty  of  murder,  and  has  been  determined  by  the  court  to  be  guilty 
of  murder  in  the  first  degree,  in  addition  to  the  other  provisions  re- 
quired to  be  inserted  in  the  warrant,  unnecessarily  inserted  a  direc- 
tion to  the  warden  of  the  state's  prison  to  execute  the  defendant, 
does  not  vitiate  it.  Snch  direction  may  be  disregarded  as  sur- 
plusage. It  is  the  duty  of  the  warden  to  execute  the  judgment  of 
death  under  the  law,  independent  of  the  order  of  the  court.     (Id.) 

29.  Warrant  Functus  Officto— Order  to  Warden. — A  warrant  of 
death  becomes  functus  offlHo  after  the  lapse  of  the  time  within 
which  it  directed  the  defendant  to  be  executed;  and  an  order  must 
then  be  made  under  section  1227  of  the  Penal  Code,  after  the  de- 
fendant is  brought  before  the  court,  expressly  requiring  the  warden 
to  execute  the  judgment  at  a  specified  time.  (Id.) 
BO.  Instruction — ' '  Moral  Certainty.  ' ' — An  instruction  upon  a  charge 
of  murder,  that  <' moral  eertaintj  is  described  as  a  state  of  impre** 
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rion  produeed  l^  f m«ts  in  whieh  ft  rwoonable  mind  feels  a  sort  of 
eoereion  to  aet  in  aeeordanee  with  it,"  and  that  "it  is  abo  deekred 
to  be  a  eertaintj  that  eonvinece  and  direeta  the  nndentandiog  and 
Mktisfles  the  reaiion  and  judfl^ent  of  thoee  who  are  bound  to  ict 
eoDBeientioualy  upon  it/'  ia  not  prejudicial  to  the  defendant  Iw- 
eauae  ampUfjing  the  definition  of  "moral  certainty"  bejond  Mo- 
tion 1835  of  the  Code  of  Civil  Procedure.  (People  ▼.  Lew  Fodk, 
548.) 

81.  MUBOKB^-OXBOmCSTANTIAIj  EtXDKNGI — ESfeOB  AB  TO   PREVIOUS  DRS 

LARATiON  OF  WiTNiss — PuoB  TuTUcONT. — ^Wherc  upon  a  trial  for 
murder  the  testimony  implicating  the  defendant  was  wholly  eiienm- 
stantial^  and  tracks  leading  to  the  place  of  killing  corresponded  with 
shoes  found  in  defendant 's  room,  and  his  mother,  when  called  ts  t 
witness  for  the  prosecution,  said  she  could  not  tell  positively  vhir 
shoes  her  son  had  worn  on  the  day  of  the  killing,  and  that  her  tod- 
mony  to  the  contrary  at  the  preliminaiy  ezamination  was  a  mistake, 
it  was  prejudicial  error  to  compel  her  to  testify  that  at  the  coroner's 
inquest  she  testified  that  he  wore  thoee  shoes  during  the  whole  dsj 
of  the  homicide.     (People   ▼.  Creeks,  529.) 

82.  BUBPUSX— IMPEAOHICXNT  Of  ADVXBSS  WitNBSS — ^MSRS  FaILUU  OT 

Eyidemce. — It  is  only  where  a  witness  who  has  been  eaUed  by  « 
party  has  given  damaging  testimony  against  him,  by  whieb  he 
hss  been  surprised,  that  he  is  permitted  to  show  that  the  witness 
had  made  contradictory  statements,  by  way  of  impeachment;  but 
where  a  witness  called  by  a  party  has  simply  failed  to  testify  to 
all  that  was  expected  or  desired,  but  has  not  given  testimony  agiiaot 
him,  it  is  not  permissible  for  the  party  eaUing  him  to  prove  that  ffoeli 
witness  previously  made  statements  which  if  sworn  to  at  the  trial 
would  tend  to  make  out  a  case.    (Id.) 

88.    MUEDSB  —  8BIJ<-I>EraNSX  —  EVIDBNGB  —  POSSESSION  OF     MOHBT.— 

upon  a  prosecution  for  murder,  where  the  defendant  sought  to 
justify  the  killing  upon  a  plea  of  self-defense,  and  the  proseeation 
sought  to  show  that  the  deceased  had  money  in  his  cabin,  and  tint 
defendant  was  in  funds  immediately  thereafter,  and  the  defendut 
testified  that  the  deceased  had  made  a  demand  upon  him  for  money, 
evidence  is  admissible  to  show  that  the  defendant  had  used  part  of 
a  Chinese  company's  money,  as  pertinent  in  the  establiahment  of 
those  matters;  and  it  was  neither  the  intent  nor  the  effect  of  soeb 
evidence  to  hold  the  defendant  before  the  jury  as  an  embeiiler. 
(People  V.  Leong  Ock,  823.) 
84.  TEMPEaAMENT  AMP  Demeanob  or  Defendant. — ^Where  it  appeers 
that  the  defendant  visited  the  witness,  it  wss  proper  to  ask  tke 
witness  as  to  his  actual  knowledge  of  the  temperament  of  the  de- 
fendant,— ^if  jovial,  pleasant,  talkative,  or  otherwise, — ^where  it  wu 
proposed  to  follow  the  question  by  showing  that  his  demeanor  iqxra 
the  visit  he  made  after  the  homidde  was  different  from  that  ososl 
to  him.     (Id.) 
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86.  Explanation  or  Eyidsnce  at  Pbeuminabt  Examination. — An 
objection  that  the  court  erred  in  refusing  to  allow  the  defendant 
to  explain  his  reasons  for  giving  different  testimony  at  the  pre- 
liminary examination  from  that  given  upon  the  trial  was  not  ten- 
able, where  the  court  merely  sustained  a  proper  objection  as  to 
whether  he  gave  correct  testimony  at  that  other  hearing,  in  advance 
of  any  testimony  given  l^  him  at  the  trial,  but  he  was  subse- 
quently allowed  to  explain  and  did  explain  fully  that  his  testimony 
at  the  preliminary  hearing  was  false,  and  that  he  testified  falsely 
through  fear.     (Id.) 

38.  Objsgtion  to  Pbkuminabt  Examination — ^Pubposi  of  Pbbsencs 
OF  Intebpbstxr. — ^An  objection  that  there  had  been  no  valid  pre- 
liminary examination,  and  that  the  interpreter  thereat  was  in  court 
for  the  express  purpose  of  prosecuting  the  defendant,  was  properly 
overruled,  where,  so  far  as  the  record  discloses,  there  was  a  valid 
preliminary  examination,  and  defendant  admitted  that  he  was 
informed  thereat  as  to  his  right  to  counsel,  and  to  have  witnesses 
8ubp<Bnaed  and  examined  in  his  behalf,  and,  so  far  as  the  record 
discloses,  the  interpreter  was  not  present  in  court  for  the  purpose 
stated.     (Id.) 

37.  Tbial   FOB   Mubdbbt—Befusal   of    Instbuotions    Bubstantiallt 

GiVBN — DISCBETION  of  JUBT — OONFZSSION  AND  ADMISSIONS. — ^UpOB 

the  trial  of  a  defendant  charged  with  murder,  the  defendant  is  not 
prejudiced  by  the  refusal  of  instructions  substantially  given  in  the 
charge  of  the  court  relative  to  the  discretion  of  the  jury  in  deter- 
mining the  penalty  in  case  of  conviction,  and  relative  to  the  ad- 
missibility of  an  alleged  confession  and  to  considering  the  whole  of 
alleged  statements  and  admissions  of  the  defendant.  (People  t. 
Wardrip,   229.) 

38.  OONNXCTION    OF   MUBDEB   WITH   BXTBOIABT — ^InAPPLIOABUB    INSTBUO- 

TION. — ^Where  the  evidence  showed  that  if  appellant  killed  the  de- 
ceased, the  killing  was  in  immediate  eonnection  with  a  burglary  and 
before  flight,  a  requested  instruction  relative  to  a  murder  com- 
mitted after  an  attempt  to  perpetrate  a  burglary,  and  when  the 
party  is  in  flight,  as  not  being  within  the  meaning  of  section  189 
of  the  Penal  (}ode^  was  properly  refused  as  inapplicable  to  the 
efvidence.     (Id.)* 

39.  CoNSiDEBiNo  Admissions  with  Gaittion — Instbuotion  as  to  1£at- 
TBB  OF  Faot— Habmlbss  Befusal — OoMMONPLAOB  Mattxb. — A  re- 
quested instruction  relative  to  the  jury  receiving  with  caution  all 
evidence  of  the  oral  admissions  of  the  defendant,  seems,  under  the 
weight  of  authority,  in  violation  of  the  constitutional  provision 
igainst  charging  as  to  matters  of  fact;  but  without  finally  so  de- 
ciding, the  refusal  of  the  instruction  cannot  be  deemed  ground  for 
reversal,  as  it  states  mere  commonplace  matter  within  the  general 
knowledge  of  jurors.     (Id.) 
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40.  Murder — Selp-Difknsb— Instsuotions — <' Claim"  ov  DEFBffDAHT. 
— ^Upon  the  trial  of  a  defendant  eharged  with  murder,  who  admitted 
the  IdUingy  and  relied  upon  the  ezense  of  aelf-defenae,  and  requeated 
instructions  thereupon,  it  was  proper  for  the  court  to  preface  the 
instructions  given  with  the  statement  that  thi^  were  "baaed  upon 
this  claim  of  the  defendant  that  he  acted  in  self-defense";  and 
such  use  of  the  word  "claim"  is  not  prejudicial,  or  open  to  criti- 
cism.    (People  ▼.   Glover,  233.) 

41.  AppiiRENT  Danger — Sutficisnt  Cause  for  Belief — Ikstbuctioii 
Properly  Modiiud. — A  requested  instruction  that  "a  person  may 
repel  force  by  force  in  the  defense  of  person,  property,  or  life, 
against  one  who  manifestly  intends  or  endeavors  by  violenee  or 
surprise  to  commit  a  known  misdemeanor  or  felony,  or  either,  or 
to  do  great  bodily  injury  to  his  person,  and  the  danger  which  would 
justify  the  defendant  in  the  act  charged  against  him  may  be  either 
real  or  apparent;  and  the  jury  are  not  to  consider  whether  the 
defendant  was  in  actual  peril  of  his  life  or  property,  but  only 
whether  the  indications  were  such  as  to  induce  a  reasonable  man 
to  beUeve  that  he  was  in  such  peril  of  person  or  property;  and  if 
he  so  believed  reasonably  [and  had  sulBeient  cause  so  to  befiere], 
and  committed  the  act  complained  of  under  such  belief,  even  thoogs 
it  should  appear  that  the  deceased  was  not  armed,  yon  should  aeqoxt 
the  defendant," — was  properly  modified  by  inserting  the  words 
"and  had  sufficient  cause  so  to  believe,"  and  as  so  modified  the 
instruction  clearly  expresses  the  law.     (Id.) 

42.  Proper  Instructions. — Instructions  upon  the  law  of  self-defensa^ 
consisting  of  a  concise  statement  of  the  language  of  subdivision  3 
of  section  197  of  the  Penal  Code,  and  of  excerpts  from  the  language 
of  the  court  in  People  v.  Becker,  109  OaL  462,  were  properly  given. 
(Id.) 

48.  Seeking  Quarrel  with  Design  to  Cexats  Nbgsssitt — AmiCASOr 
ITT  or  iKSTRUcnoM — PBOvmcB  ov  Jury. — ^An  instruction  that  the 
plea  of  self-defense  is  not  available  where  a  person  seeks  to  quarrel 
with  the  design  of  creating  a  real  or  apparent  necessity  for  kilUng, 
correctly  states  the  law,  and  is  not  erroneous,  whether  it  la  ap- 
plicable or  inapplicable  to  the  evidence.  Where  there  was  evideDse 
to  which  it  might  apply,  the  instruction  was  properly  given,  and  it 
was  the  exclusive  province  of  the  jury  to  determine  whether  the 
quarrel  was  sought  by  the  defendant  with  such  design.     (Id.) 

44.  Fault  of  Defendant — Instructions  Construed  Tooethbl — Am 
instruction  that  "a  defendant  who  justifies  under  a  claim  of  self* 
defense  must  himself  have  been  without  default,"  and  predicating 
the  absence  of  fault,  as  a  condition  of  being  justified  in  acting 
under  a  belief  of  imminent  danger,  must  be  construed  in  connee- 
tion  with  all  of  the  Instructions  of  which  it  forms  a  part,  eonceming 
the  conditions  on  which  the  right  of  self-defense  may  be  i 
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that  he  was  not  the  first  aggressor,  or,  if  so,  that  he  had  endeavored 
I'  to  decline  further  struggle  and  that  he  had  not  sought  the  quarrel 

i:  with  the  design  of  forcing  a  deadly  issue,  or  inviting  a  real  or 

apparent  necessity  for  killing, — and  so  construed,  the  instruction  is 

fimited,  pertinent  and  applicable.     (Id.) 
e  45,   Malios  Atorethoitoht — Infebenoe  fbom  CntcuMSTANGES. — An  in- 

r?  struction  that,  "whether  the  defendant  does  or  does  not  act  with 

malice  aforethought,  is  always  to  be   inferred   from  the   cireum- 
u  stances  surrounding  the  case,''  is  not  subject  to  just  criticism  by 

the  defendant,  whether  it  be  considered  as  standing  alone  or  as 
^  construed  with  other  instructions  fully  dealing  with   the  subject 

J  of    malice   aforethought.     (Id.) 

40.   Ibbslevant    Testimony — Harmless   Ruling. — The  admission    of 
r'  irrelevant  testimony  having  no  bearing  on  the  case  on  re-examination 

•  of  a  witness  for  the  prosecution,  where  the  same  matter  had  been 

originally  brought  out  on  cross-examination  of  the  witness  by  de- 
f  fendant's  counsel,  is  harmless.     (Id.) 

f  47.  Gboss-Ezamination — He-Examination — Explanation   of   Gontra- 

f  DIOTORT  Statement — Falsity. — Where  a  witness  for  the  proseeu- 

i;  tion  is  sought  to  be  impeached  on  cross-examination  by  a  contradic- 

tory statement  made  immediately  after  the  homicide,  which   the 
»  witness  admitted  to  have  made,  the  witness  is  entitled  on  re-examina- 

[  tion  to  explain  that  such   contradictory  statement  was  not  true. 

(Id.) 

48.  Bilbncs  or  Witness — ^Explanation   of   Motive.— Where  the  de- 
i  fendant,  on  eross-ezamination  of  a  witness  for   the  prosecution, 
^                     who  was  a  daughter  of  the  deceased,  showed  that  she  did  not  say 
f                     anything  to  her  father  or  a  doctor  who  was  with  him  as  to  the 
^                     presence  of  the  defendant,  she  was  properly  permitted  on  re-ex- 
amination to  explain  her  motive  for  not  informing  them  of  the 
declared  intention  of  defendant  to  kill  her  father,  that  the  defend- 
ant was  watching  her  with  a  gun  in  hand,  and  that  she  was  afraid 
that  he  would  kill  both  herself  and  her  father.     (Id.) 

49.  Dtino  Deglaaation — ^Res  Gestae. — Where  the  preliminary  proof 
dearly  showed  that  the   dying  declaration   of   the   deceased   was 

,  made  in  the  full  belief  of  impending  death,  it  is  not  objectionable 

I  as  stating  a  fact  which  was  part  of  the  res  gestae,  that  when  dc- 

,  fendant  approached  the  house  the  deceased  was  talking  with  the 

defendant's  brother  about  a  horse-collar.     (Id.) 

60.  Weight  of  Defendant's  Brother. — It  was  not  prejudicial  error 

to  permit  the  prosecution  to  ask  the  defendant's  brother,  when  a 

witness,  as  to  his  weight,  where  it  was  obvious  to  the  jury  that  he 

was  a  large  man  and  able  physically  to  have  intervened  and  stopped 

the  killing  of  deceased,  and  where  he  had  testified  in  effect  that  he 

did  not  intervene  because  he  did  not  think  there  was  going  to  be  any 

trouble  till  it  was  all  orer.     (Id.) 
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51.  Statiiiknt  or  Daughteb  of  Dboeased— Hsabsat — Poundatioh 
NOT  Laid. — ^It  was  not  error  to  refuse  to  permit  a  witness  for  tlie 
defendant  to  testify  to  a  statement  made  hj  the  daughter  who  was 
a  witness  for  the  proseeution.  If  it  was  the  same  as  she  made 
while  on  the  stand,  it  was  inadmissible  hearsay;  and  if  different  it 
could  not  be  shown  to  impeach  her  testimony,  where  no  foundatioa 
was  laid  on  cross-examination  for  its  admission;  and  where  the 
court  offered  to  allow  the  defense  to  recall  the  witness  to  laj  a 
foundation,  and  the  offer  was  rejectedi  the  defense  must  abide  by 
such   rejection.     (Id.) 

n2.  Imposition  of  Dbath  Penalty — Province  of  Jury.— Where  the 
evidence  on  the  part  of  the  proseeution  was  such  that  if  beHered 
by  the  jury  they  were  warranted  in  finding  the  defendant  guilty 
of  murder  in  the  first  degree,  it  was  in  the  province  of  the  jury  to 
impose  the  death  penalty,  and  this  court  eannot  interfere  with  the 
exercise  of  their  judgment.     (Id.) 

53.  Taking  Away  of  Female  Minor  for  Prostitution — ^Vknue  or 
Offense. — If  the  original  taking  away  of  a  female  minor  fron 
the  custody  of  her  father  in  another  county  than  that  of  the  plaee 
of  trial  was  with  the  intent  then  and  there  existing  to  place  her 
in  a  house  of  prostitution  in  the  county  of  the  plaee  of  trial,  the 
offense  was  committed  and  was  triable  alone  in  such  other  eonnty; 
but  where  it  appears  that  the  female  minor  was  placed  by  the  father 
in  the  custody  of  the  defendant,  to  be  taken  to  the  county  of  the 
place  of  trial  for  a  lawful  purpose,  and  that  the  defendant  there 
formed  the  unlawful  purpose  of  placing  her  in  a  house  of  prosti- 
tution therein,  which  purpose  was  accomplished,  the  taking  of  her 
away  from  the  father  without  his  consent  for  that  purpose  was  ia 
the  county  of  the  place  of  trial,  within  the  meaning  of  section  267 
of  the  Penal  Code,  and  that  county  has  jurisdiction  of  the  offense. 
(People  V.  Lewis,  543.) 

54.  Elements  of  Offense — ^Abduotiok — ^Refusal  of  iNST&uenoN.— 
The  actual  plaeing  of  the  minor  female  in  a  house  of  prostitution 
is  not  nuule  an  essential  element  of  the  crime  by  the  statute.  It 
is  the  taking  away  from  the  parent  or  other  person  having  the  legal 
charge  of  the  minor  for  the  prohibited  purpose  that  eonstitutea  the 
crime;  "abduction"  alone  does  not  import  the  offense;  and  a 
requested  instruction,  to  the  effect  that  if  "the  defendant  abducted 
the  girl  from  her  home,"  the  jury  must  find  the  defendant  act 
guilty  of  the  offense  charged,  was  properly  refused.     (Id.) 

55.  Rape— Instruction — Complaint  of  Wrong — ^Bulb  of  Bvxdodics.— 
Where  the  defendant  was  accused  of  rape,  and  the  testimony  was 
uncontradicted  that  the  prosecutrix  made  prompt  complaint,  it 
was  proper  to  instruct  the  jury  that  "upon  the  trial  of  a  defendant 
accused  of  the  crime  of  rape,  the  fact  that  the  proseeutrix  made 
prompt  and  early  complaint  of  the  wrong  and  injury  done  to  her 
person  and  to  her  charaeter  and  chastity,  ia  independent  and  origiaal 
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evidence,  and  is  admissible,  and  maj  be  reeeived  and  considered 
hy  the  jury  in  corroboration  of  her  other  testimony  given  in  the 
ease.''  Such  instruction  merely  states  a  well-recognized  rule  of 
evidence,  applicable  generally  in  such  cases,  and  does  not  inform 
the  jury  of  the  facts  or  testimony  in  the  case,  and  is  not  objection- 
able as  singling  out  the  testimony  of  a  particular  witness  for  com- 
ment.    (People  V.  Keith,  686.) 

56.  Instruction  as  to  Peovincb  of  Jtjby — Go  (Eviction  upon  Testi- 
mony OF  PaosscuTKix. — An  instruction  to  the  effect  that  it  is  the 
province  of  the  jury  to  determine  the  weight  and  credibility  to  be 
given  the  testimony  of  the  prosecutrix  "as  of  any  other  witness 
testifying  in  the  ease,"  and  that  "if  such  testimony  creates  in  the 
mind  of  the  jury  a  satisfactory  conviction  and  belief  beyond  a 
reasonable  doubt  of  the  defendants  gnilt,  it  is  sufficient  of  itself, 
without  other  corroborating  circumstances  or  evidence,  to  justify 
a  verdict  of  guilty,"  is  not  objectionable,  either  as  omitting  to  refer 
to  a  complaint  of  the  prosecutrix,  or  as  telling  the  jury  that  if  they 
believe  the  prosecutrix  they  should  convict.     (Id.) 

57.  Refusal  to  Instruct  as  to  Lesser  Offenses — Inapplicability 
TO  Evidence. — ^Where  the  evidence  admitted  of  no  doubt  of  the  fact 
of  sexual  intercourse,  which,  if  without  consent,  was  rape,  or,  if 
with  consent,  included  no  offense  within  the  crime  charged,  a  re- 
quested instruction  that  the  jury  might  find  the  defendant  guilty 
of  less  offenses  specified,  was  properly  refused  as  inapplicable  to 
the  evidence.     (Id.) 

58.  Reasons  for  Refusal  of  Instructions. — It  is  not  material  what 
reasons  were  assigned  by  the  judge  for  the  refusal  of  requested  in- 
structions, if  they  were  properly  refused  for  any  reason.     (Id.) 

59.  Instruction  Sinouno  Out  Testimony  of  Witness. — It  is  not 
error  to  refuse  an  instruction  which  singles  out  the  testimony  of 
a  particular  witness  for  eomment.     (Id.) 

00.  Reqxtbsts  Embodied  in  Charge. — ^Requested  InstmetionB  embodied 
in  the  charge  of  the  court  may  be  properly  refused.     (Id.) 

61.  EviDENCB— Physical  Condition  of  Pboseoutbee — Treatment.— 
Where  the  prosecuting  witness  testified  to  a  prompt  complaint  to 
her  mother,  the  admission  of  further  evidence  by  her  relative  to 
her  physical  condition  at  that  time,  and  to  treatment  by  her  mother 
to  relieve  that  condition,  was  not  objectionable  as  teUing  about  the 
facts  of  the  complaint.     (Id.) 

08.  Remarks  of  Court — Caution  against  Error. — Where  the  court 
in  sustaining  an  objection  made  by  the  defendant,  remarked,  "I 
don't  propose  to  have  this  case  go  up  there,  and  be  reversed  again, 
if  I  can  help  it,''  the  reasonable  inference  from  the  remarks  is,  that 
the  eonrt  only  desired  to  be  right  in  his  ruling  and  to  avoid  error 
or  mistake  therein,  and  though  unnecessary,  there  is  no  prejudicial 
error   in    the    remarks.     (Td.) 


778  Criminal  Law. 


CBIMINAL  LAW  (Gontinned). 

<S3.  BoBBKBT — Descbiftion  Of  Pbopkbtt  IK  Invobhation — Ihmatebial 
AvxBicxHT  or  VAiiUX. — In  an  information  for  robberf,  eommittad 
in  the  feloniom  taking  of  personal  property  from  the  person  or 
immediate  presence  of  the  prosecuting  witness,  aeeomplished  by 
means  of  force  or  fear,  an  ayerment  of  valae  of  the  property 
taken  is  immaterial,  and  may  be  disregarded.  Where  the  property 
taken  is  described  as  "one  purse  containing  twenty-eight  dollars 
and  sixty-two  cents,  in  lawful  money  of  the  United  States  of 
America,  of  the  value  of  twenty-eight  dollars  and  sixty-two  cents," 
the  information  charges  the  taking  both  of  the  money  and  of  the 
purse,  and  is  suiBciently  certain  as  against  a  motion  in  arrest  of 
judgment.     (People  ▼.  Stevens,  488.) 

04.  Paoor  OF  BoBBEBT— La&ceny. — Where  the  evidence  showed  that 
the  prosecuting  witness  slept  with  defendant,  after  hanging  his  pan- 
taloons containing  the  money  in  question  on  the  headboard  of  the 
bed,  and  awoke  to  find  the  defendant  standing  over  him,  vrith  the 
pantaloons  in  one  hand  and  a  rasor  in  the  other;  that  the  proseeat- 
ing  witness  then  seized  the  pantaloons  from  the  defendant  an«l 
jumped  toward  the  door,  to  which  defendant  ran  and  stood  against, 
and  threatened  him  with  the  raxor,  unless  he  delivered  up  his 
''stuff  ^';  that  the  prosecuting  witness  then,  through  fear,  threw  the 
pantaloons  on  the  bed,  and  while  defendant  was  engaged  in  rifling 
them  unlocked  the  door  and  escaped, — the  facts  show  a  ease  of 
robbery,  though  the  original  taking  of  the  pantaloons  may  have 
been  a  larceny.     (Id.) 

65.  Pboof  of  Inteinsio  YALinB— Gold  Money — Judicial  Noncx. — 
Where  it  appeared  that  a  twenty-collar  gold  piece  was  part  of  the 
money  taken,  the  court  will  take  judicial  notice  that  it  had  intrin- 
sic value,  without  further  evidence.  It  was  not  necessaiy  to  show 
that  the  purse  was  of  intrinsie  value.     (Id.) 

66.  Immatsbial  Instbuotionb  as  to  Laboknt. — ^Where  the  evidence 
was  such  that  if  the  defendant  was  not  convicted  of  robbery,  he 
could  not  be  convicted  at  all;  and  where  the  information  was 
directed  solely  at  the  ilnal  act  of  f  ordble  robbery,  and  not  against 
the  act  of  taking  down  the  pantaloons  from  the  headboard,  in- 
structions on  the  subject  of  larceny  were  immaterial;  and  the 
defendant  having  been  convicted  of  robbery,  it  is  immaterial 
whether  larceny  was  correctly  defined  in  anj  instraetion  given. 
(Id.) 

67.  IifFBOPEB  Bequests— Natubb  of  Bobbebt.— Requested  instructions 
as  to  robbery,  each  of  which  ignored  the  forcible  taking  of  prop- 
erty from  the  **  immediate  presence"  of  the  owner  by  foree  or  fear, 
were  properly  refused.     (Id.) 

68.  Bequest  against  Evidence.— A  requested  instruction  based  upon 
the  assumption,  without  evidence,  and  against  the  evidcnee  to  the 
contrary,  that  the  money  was  taken  from  the  pantaloons  while  the 
owner   slept,   was   properly   refused.     (Id.) 
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69.  Instruction — Distrust  or  Falsx  Witness. — An  instruction  to 
the  JU17  that  ^'if  any  witness  examined  before  you  has  willfully 
sworn  falsely  as  to  any  material  matter,  it  is  your  duty  to  distrust 
the  entire  evidence  of  such  witness/'  was  proper,  and  in  sub- 
stantial accord  with  the  statute.     (Id.) 

DAMAQES.  See  Contract,  1,  5;  Eminent  Domain,  6;  G^as  Companies; 
Instructions,  1;  Insurance,  1;  Irrigation  District,  2,  3;  Land- 
lord and  Tenant,  2,  3;  Negligence,  4;  New  Trial,  8;  Pleading, 
4;  Water  and  Water  Bights,  22. 

DEBTOR  AND  CBEDITOB.  See  Building  and  Loan  Associations; 
Fraud,  4;  Mechanics'  Liens. 

DEDICATION.    See  Highway,  3;  Municipal  Corporations,  4. 

DEED.  See  Estates  of  Deceased  Persons,  26,  27;  Findings,  6,  6; 
Fraud;  Grant;  Mortgage,  4-10,  21-25;  Trusts,  1-4,  12,  16; 
Vendor  and  Vendee. 

DEMAND.    See  Claim  and  DeUyeiy,  4. 

EJECTMENT.    See   Lease,    1. 

ELECTIONS. 

1.  DxLAT  IN  Ofsninq  Polls — Prxoingt  Von  not  Inyalidatxd. — A 
precinct  vote  is  not  invalidated  entirely  merely  because  of  delay 
in  opening  the  polls,  where  the  ofScers  acted  without  fraudulent 
intent,  and  only  one  voter  appears  to  have  failed  of  voting  by 
reason  of  the  delay,  whose  vote  could  not  have  changed  the  result 
of  the  election.     (Kenworthy  v.  Mast,  268.) 

S.  Tarn  Applied  to  Depastures  rsoic  Law. — ^The  true  test  to  be 
appHed  to  departures  from  the  requirements  of  the  laws  regulating 
the  conduct  of  elections  on  the  proper  day  and  at  the  proper  place, 
whether  the  requirements  are  mandatory  or  directory,  is  as  to 
whether  or  not  the  particular  departure  is  of  such  a  nature  as  to 
make  it  impossible  or  extremely  difficult  to  determine,  under  the 
eireumstances  of  the  case,  whether  fraud  has  been  committed  or 
anything  done  which  would  affect  the  result.     (Id.) 

8.  PsisUMFTioN  AS  TO  POPULATION. — There  is  no  presumption  that 
a  township  had  a  population  entitling  it  to  two  justices  of  the 
peace,  and  where  the  pleadings  of  both  parties  justify  it,  it  will  be 
presumed  after  judgment  that  the  township  by  reason  of  its  popula- 
tion was  entitled  to  one  justice  of  the  peace.     (Id.) 

4.  Decision  upon  Appeal— Finding  against  Evidencb — New  Triau 
— Where  a  finding  of  the  superior  court  as  to  malconduct  of  the 
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election  board  was  not  nurtained  bj  the  eridenee  as  to  one  preeinet, 
whieh  was  decisive  of  tbe  election,  this  oonrt  cannot  order  firal 
judgment,  bnt  will  order  a  new  trial,  in  which  the  eoart  wiH  deter- 
mine the  case  in  accordance  with  the  Tiews  expressed  bj  this  eomt 
(li) 

5.      OONTSST    FOB    PUBUO    OlTICI— POWXR    OF    LSGIBLilTUBX. — Although 

the  public  is  interested  in  the  legality  of  elections,  and  in  seeing 
that  offices  be  filled  bj  eligible  citizens  properly  chosen,  jet  it  is 
competent  for  the  legislature  to  anthorizr  any  elector  to  take  the 
proper  steps  to  determine  these  questions,  and  the  fiact  that  the 
eon  testing  elector  has  a  personal  interest  in  the  result,  as  claiming 
the  right  to  the  office  for  himself,  cannot  affect  the  Tafidity  of 
the  law.     (Maddux  t.  Walthall,  418.) 

6.  Trial  bt  Jubt — Waiveb. — ^Without  deciding  whether  trial  bj 
Juiy  is  proper  in  an  election  contest,  any  right  to  such  trial  is 
waived  where  no  demand  therefor  was  made  until  after  the  trial 
was  commenced.     (Id.) 

7.  Mabkxd  Ballots — Stamp  aftib  Words  "No  Noionatioh." — Bal- 
lots stamped  after  the  words  "No  nomination '^  are  illegal  and 
void,  as  having  a  distinguishing  mark.  The  number  of  ballots  so 
marked  cannot  affect  their  invalidity;  and  evidence  is  not  admis- 
sible to  show  that  hj  reason  of  the  number  of  ballots  so  marked 
it  ceased  to  be  a  distinguishing  mark.     (Id.) 

8.  Violation  of  Pubitt  of  Blbotiom  Law  bt  Contsstant — ^Xksuf- 
FioiBNT  Dbfbnsb. — The  court  did  not  err  in  refusing  to  allow  the 
contestee  to  urge  in  defense  that  the  contestant  had  violated  the 
Purity  of  Election  Law.  That  question  is  to  be  determined  in  s 
separate  proceeding  for  the  infliction  of  the  penalties  provided 
therefor.     (Id.) 

9.  ELBCnON    OF    OONSTABUBB — OOUKTT    GOVBBKICZMT    ACV— OOKSfRV* 

noNAL  Law. — The  County  Government  Aet  of  1901,  providing  that 
"in  townships  having  a  population  of  leas  than  siz  thousand  there 
shall  be  but  one  justice  of  the  peace  and  one  constable,"  is  oonstita- 
tionaL  The  amended  sections  of  the  act  were  republished  as  amend- 
ed, and  this  was  a  compliance  with  section  84  of  article  IV  of  the 
constitution;  and  the  act  is  general  and  uniform  in  its  provisioBB, 
under  section  5  of  article  n  of  the  constitution.  (Oanchea  ▼.  "Fw- 
dyce,  427.) 

10.  Yauditt  of  Elbotion— IicPBOFBB  Pboglaicatiok— IicpBOPSB  Bal- 
lots.— The  election  for  one  constable  is  valid  in  a  township  of  less 
than  siz  thousand,  notwithstanding  the  proclamation  of  the  board 
of  supervisors  improperly  called  for  the  election  of  two  coiMtabler. 
The  statute  gave  notice  of  the  time  and  place  of  the  election;  an*! 
notwithstanding  only  a  small  portion  of  the  voters  voted  for  only 
one  constable,  the  court  properly  rejected  all  ballots  containing  the 
Bsates  of  two  ooostables  in  such  township.     (Id.) 
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11.  Election  Oontbst— Dbolakation  of  ELEcnoN-~FAiLUBX  to  Quaxj- 
FT. — No  other  right  is  inyolved  in  a  eontest  of  "the  right  of  a  per- 
son declared  elected  to  any  ofSee''  than  the  apparent  legal  right 
which  is  created  by  the  declaration  of  the  canvassing  board  that 
such  person  has  been  elected.  The  contest  attacks  the  election 
itself,  and  is  not  concerned  with  the  certificate  of  election  or  the 
proceedings  snbsequent  thereto;  and  the  jurisdiction  of  the  court 
B  to  entertain,  or  the  right  of  the  elector  to  commence,  the  contest, 

^  is  not  in  any  manner  affected  bj  the  failure  of  the  person  declared 

elected   to   qualify   before   the   contest   was   begun.     (Sweeny    ▼. 
^  Adams,  558.) 

•'  12.   Intxubst  of  Pubuo. — The  contest  does  not  merely  concern   the 

'-  personal  and  pecuniary  interest  of  rival  candidates  for  the  ofSee; 

but  paramount  to  their  claims  is  the  deep  public  concern  involved 
i'  as  to  who  are  entitled  to  hold  an  office  for  which  the  suffrages  of  the 

t  electors  have  been  cast.    The  public  interests  imperatively  require 

^  that  the  ultimate  determination  of  the  contest  should  in  every  in- 

stance, if  possible,  reach  the  very  right  of  the  case,  and  ascertain 
and  declare  whether  either  of  the  rival  candidates  before  the  court 
or  some  other  candidate  has  been  elected.     (Id.) 

EMINENT  DOMAIN. 
'  1.   Action  to  Gondxmh  Land— PLAnrnFf  not  Bottnd  to  Takb. — A 

^  plaintiff,  by  bringing  an  action  to  condemn  land  for  a  public  use, 

does  not  bind  himself  to  take  the  land  and  pay  the  compensation 
'>  fixed  by  the  court  or  jury.     (Pool  v.  Butler,  46.) 

'  2.  Unaccepted  Deposit — Tendebt— Appeal  fbok  Decree — ^Abandon- 

ment OF  Entebprise— Withdrawal  of  Deposit. — Where  a  deposit 
^  of  the  compensation  fixed  was  made  with  the  clerk  but  was  not 

^  accepted,  it  amounted  to  no  more  than  a  tender;  and  where  the 

defendants  by  motion  for  a  new  trial  and  appeal  sought  to  reverse 
M  the  entire  decree,  and  thereby  effected  a  long  delay,  the  plaintiffs 

#fc  had  the  right,  before  the  defendants  were  willing  to  accept  the 

p  deposit,  or  were  in  a  position  to  demand  it,  after  affirmance  of  the 

(  judgment  upon  appeal,  to  abandon  the  enterprise  and  withdraw  the 

^,  deposit  except  as  to  costs.     (Id.) 

^'  3.   NonoE  Pending  Appeal — Dismissal  of  Action — Order  after  Af- 

^'  firmangb. — ^Where  the  defendants  were  notified  before  the  judg- 

p  ment  became  final  by  affirmance  upon  appeal,  that  the  plaintiffs 

would  not  take  the  property,  and  would  move  immediately  upon  the 

.  filing  of  the  remittitur  to  vacate  the  judgment  and   dismiss   the 

action,  an  order  dismissing  the  action  pursuant  to  such  notice  and 

motion  will  be  affirmed  upon  appeal  therefrom.     (Id.) 

4.   Action  to  Condemn  Land — Dismissal  i:y  Plaintiff — Stipulation 

— Conditions  Rendered  Impossible. — The  right  of  the  plaintiff  in 

an  action  to  condemn  real  property  to  difrmiss  it  before  trial,  upon 

payment  of  costs,  where  no  counterclaim  had  been  made  nor  affirma* 


^ 
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tive  relief  sought  by  eross-eomplaint  or  answer,  is  not  pre^ded 
by  a  stipulation  for  judgment  for  the  plaintiff  at  a  fixed  priee^ 
eontaining  conditions  for  its  effeetivenesa  whieh  have  never  oeearr»l 
and  cannot  occur.  (Southern  Oalifomia  Mountain  Water  Company 
T.  Cameron,  2830 

6.  Opbming  of  Pubuo  Stbmt— Btifulatiom— Injunctiom  Sun^— Di- 
LAT  or  Trial— Loss  of  Equitable  Bxuxf.— Where  by  stipnlatioii 
entered  into  at  the  trial  of  an  action  to  condemn  land  the  con- 
demnation had  become  final,  it  being  also  stipulated  that  an 
ordinance  should  be  passed  to  vacate  an  alley  as  a  street  or  thorough- 
fare, and  an  injunction  was  sought  to  restrain  the  opening  of  the 
street  over  plaintiff's  land  until  a  valid  ordinance  should  be  passed 
as  stipulated,  but  no  injunction  was  enforced,  and  for  seven  or 
eight  years  before  the  trial  of  the  suit  the  street  had  remaineii 
open  and  occupied  as  a  public  street,  and  plaintiff  paid  assessments 
on  her  property  for  its  improvement,  the  plaintiff  was  not  entitled 
upon  the  delayed  trial  of  the  injunction  suit  to  the  equitable  relief 
sought.     (Bigelow  v.  City  of  Los  Angeles,  503.) 

6.  Damages — Absence  of  Issue— Pleading — Claih  not  PRssKMns 
TO  Council — New  Tbial. — ^Where  no  issue  was  raised  on  the  trial 
upon  the  question  of  damages,  and  the  plaintiff  merely  sought  to 
sustain  her  prayer  for  an  injunction  by  an  averment  that  she 
would  be  damaged  in  the  sum  of  ten  thousand  dollars  by  failure  to 
Tacate  the  street,  as  stipulated,  or  to  sustain  the  injunction  sooght, 
and  where  no  claim  for  damages  was  presented  to  the  city  etnmtSi, 
as  required  by  the  city  charter,  a  new  trial  cannot  be  granted  to  txy 
the  question  of  damages.     (Id.) 

ESTATES  OF  DECEASED  PEBSONa 

1.  Bight  of  AoiciNiSTftATiON — Ajynasm  Claim  to  Pbopbstt. — ^An 
adverse  daim  to  property  claimed  by  the  estate  of  a  deeeaaed 
person  is  not  a  statutory  disqualification  of  a  resident  son  of  the 
deceased  otherwise  competent  to  act  as  administrator  of  the  estate 
with  the  will  annexed,  and  such  son  is  entitled  to  administer  upon 
such  estate  as  against  the  nominee  of  a  non-resident  executor  anj 
of  non-resident  children,  heirs,  and  legatees  of  the  deceased  person. 
(Estate  of  Brundage,  538.) 

2.  PowsB  OF  CouET— DiscBBTiON. — The  court  has  no  power  to  add  to 
the  statutory  disqualifications  of  an  administrator,  and  has  no  dis- 
cretionary power  to  refuse  letters  of  administration  to  one  who 
has  the  statutory  right  thereto,  or  to  appoint  the  nominee  of  persons 
not  entitled  to  the  letters  applied  for,  ae  against  the  one  entitled 
thereto.     (Id.) 

8.  Pbobate  of  Fobeion  Will — Autbentioated  Copy — ^Bight  of  Foa- 
EiON  EzsouTOE — PowER  OF  NOMINATION. — ^Whorc  the  foreign  wiB 
of  a  deceased  person  was  admitted  to  probate  in  another  state,  and 
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1'  an  aathentieated  copy  thereof  was  admitted   to   probate  in   this 

i:  state,  the  foreign  ezecntor,  if  he  applies  therefor,  is  entitled  to  let- 

f  ters  testamentary  in  this  state  as  against  a  resident  son  of  the 

g  deceased  testator,  but  if  he  makes  no  sueh  application,  he  has  no 

power  or  right  to  nominate  an  administrator  with  the  will  annexed, 
,^  and  the  resident  son  has  the  better  right  to  letters  of  such  adminis- 

tration as  against  such  nominee.     (Id.) 
f  4.  Bights   ow   Assiombx  of   Dsvisxx. — Though   the   assignee    of   a 

^  daughter  of  the  deceased  peTson,  who  is  a  devisee,  is  entitled  to 

letters  as  against  the  public  administrator,  he  is  not  entitled 
^  thereto  as  against  a  son  of  the  deceased  testator,  who  is  also  a 

legatee  named  in  the  will,  and  in  other  respects  competent  to  admin- 
1  ister.     (Id.) 

)  5.  Bights  or  Sok  against  Daughter. — ^A  son  and  daughter  of  a 

deceased  person  are  not  equally  entitled  to  letters  of  administration, 
and  the  court  has  no  discretion  to  do  otherwise  than  appoint  the 
^  son.     (Id.) 

6.  Final  Aooount— Oontbbt— Bttbden  of  Pboof. — ^Upon  a  content 
,)  of  the  final  account  <ft  an  administratrix,  where  the  exceptions  taken 
|.  to  the  account  are  affirmative,  the  burden  of  proof  is  upon  the  eon- 
^.                       testant;   and   the   administratrix   in   opening   her   case   upon   the 

account  was  not  required  to  anticipate  the  evidence  in  support  of 
the  exceptions,  nor  to  show  that  the  afSrmative  allegations  therein 
^.  contained  were  not  true;  and  the  court  properly  refused  to  dis 

allow  the  account  for  want  of  proof  of  the  falsity  of  such  allega- 
tions.    (Estate  of  Yance,  624.) 

7.  Fbattdulbnt  Tbansfkb  bt  Dbokdsnt  to  Adhinistbatrix  Person- 
AXiLT — ^Attack  bt  Creditor  of  Estate— Pleading. — ^Without  de- 
ciding whether  the  right  of  an  administratrix  who  received  a  gift 

V  from  the  decedent  as  his  daughter  can  be  assailed  by  one  who  claims 

,  to  be  a  defrauded  creditor  of  the  estate  of  the  decedent,  upon  the 

settlement  of  the  final  account  of  the  administratrix,  or  whether 
it  is  the  subject  of  an  independent  suit,  it  cannot  be  set  aside  as 
[  a  fraudulent  transfer  in  any  ease,  without  an  appropriate  pleading, 

"  in  which  the  fraudulent  intent  is  alleged  as  matter  of  fact,  as  being 

^  material  to  the  right  claimed  to  set  it  aside.     (Id.) 

8.  Construction  of  Proviso — Voluntary  Gift  by  Insolvent — Bulb 
OF  Evidence. — The  proviso  to  section  3442  of  the  Civil  Code,  to  the 

^  effect  that  any  transfer  made  voluntarily,  without  a  valuable  con- 

i*  tideration,  while  insolvent,  is  fraudulent  and  void  as  to  existing 

eroditors,  is  a  rule  of  evidence,  and  not  of  pleading,  and  does  not 
^  affect  the  rule  that  the  fraudulent  intent  is  a  fact  which  must  be 

alleged.     (Id.) 

9.  Validitt  of    Transfer — Legai.   Title. — The   transfer   was   valid 
^                       between  the  parties,  and  if  in  fraud  of  creditors  could  not  be  con- 
sidered as  Toid  in  hm  in  the  absolute  sense.    It  was  effectual  to 
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transfer  the  legal  title  until  there  was  some  appropriate  aetios 
\}j  some  couu  having  jnrisdietion  deelaring  it  frandnlent  and  Tirid. 
It  was  not  legally  the  pzopertj  of  the  deeedent  at  he  time  of 
his  death.     (Id.) 

10.  Tbust  roB  OoMmnnro  Ebtatb— Envokgemxiit.— The  qnestioD 
whether  the  deeedent  at  the  time  of  the  transfer  to  his  daughter  was 
holding  the  property  in  question  in  trost  for  the  estate  represented 
bj  the  contestant,  and  whether  the  daughter  is  chargeable  with  the 
same  trust,  cannot  be  determined  upon  a  contest  of  the  final  aeeoont 
of  the  daughter  as  administratrix  of  the  estate  of  her  deeeasciJ 
father,  but  can  onlj  be  detcnnined  in  a  personal  action  against  the 
daughter  to  enforce  the  trust.     (Id.) 

11.  APPKAIi  VaOM  OSDBB  OF  SALB— QXMXftlL  DXXXJIIXK  TO  Prttidii— 

Waiyxb  of  Spxczal  Objiotiowb.— TJpon  appeal  from  an  order  of 
sale  of  real  property  of  a  deceased  person,  taken  by  the  surviving 
wif  e^  who  is  also  a  devisee  and  legatee  under  the  will  of  the  de- 
cedent, the  appellant  occupies  no  more  advantageous  position,  so  far 
as  the  insufficiency  of  the  petition  is  concerned,  by  having  filed  s 
general  demurrer  thereto,  than  if  she  had  not  presented  such  de- 
murrer, the  question  being  in  either  ease  whether  the  petition  ra 
substantially  defective  in  any  of  the  requirements  of  section  1537 
of  the  Code  of  Civil  Procedure.  Where  no  ground  of  special  de- 
murrer or  special  objection  was  urged  to  the  petition  in  the  lower 
court,  all  special  objections  thereto  which  might  have  been  success- 
fully urged  in  the  court  below  are  to  be  deemed  waived.  (Estate  of 
Levy,  639.) 

12.  Valxtbs  or  Bbaltt— Bsfbbbmob  to  Sohsduib— Affbaissd  Yalubs. 
— Where  the  petition  for  the  order  of  sale  refers  to  a  schedule  for 
the  values  and  condition  of  the  real  estate^  and  the  values  thers 
set  forth  are  the  appraised  values  thereof,  this,  in  the  absence 
of  special  objection,  is  a  sufBdent  statement  of  ths  preoent  values. 
(Id.) 

13.  CoNDinoM  or  Bxaltt — Tbnablb  Spbcial  OBjxonoN — ^Evidxncb.— 
Where  the  only  description  of  the  condition  of  two  eify  lots  is, 
that  each  of  the  two  parcels  was  improved,  that  one  had  been  set 
apart  as  a  homestead  for  the  period  of  administration,  and  that  the 
other  was  encumbered  by  a  mortgage  for  ten  thousand  dollars^  if 
timely  special  objection  had  been  urged  to  the  petition  for  insoffi- 
neney  of  such  statement  of  condition,  it  should  have  been  sustained. 
But,  in  the  absence  of  such  special  objection,  the  statement  of 
condition  of  the  real  property  is  not  to  be  deemed  fatally  defee- 
tive.  It  was  sufficient  to  authorize  the  court  to  receive  evidence 
of  the  condition  of  the  lots,  and  to  determine,  in  view  of  such  evi- 
dence, whether  it  would  authorise  a  sale.     (Id.) 

14.  Omission  as  to  FAiiiLT  Allowancb— Pubposb  of  8alb— Pbb- 
BOXFnoir  UFOir  Appbal.— The  omission  ef  the  petitioB  to  stato  the 
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amount  due  or  to  become  due  on  the  family  allowance  does  not 
render  the  petition  insuffieient  in  the  absence  of  special  objection; 
and  where  the  sale  was  not  ordered  to  paj  the  family  allowance, 
it  will  not  be  presumed  upon  appeal  that  anything  was  due  or  to 
become  due  thereon.     (Id.) 

15.  Omission  to  Namx  Hxibs  as  Such. — The  omission  of  the  petition 
to  state  that  the  persons  named  therein  as  devisees  and  legatees 
were  also  the  only  heirs  of  deceased,  as  appears  from  the  order  of 
sale,  was  not  fatal  to  the  order.     (Id.) 

16.  Petition  by  Exzoutors — OmoiAL  Chakaotkr. — ^A  petition  bj  ez* 
eeutors  for  an  order  of  sale  in  the  matter  of  the  estate,  presented 
to  the  court  in  which  the  estate  was  pending,  and  bj  which  thej 
were  appointed,  if  appointed  at  all,  is  not  objectionable  upon  the 
ground  that  it  did  not  suificientlj  show  their  official  character.    (Id.) 

17.  Order  Setting  Apart  Homestead — Appeal — ^Partixs  Agorixvxd.—- 
Both  the  executors  under  the  will  of  a  deceased  testator  and  the 
devisees  and  legatees  named  in  the  will  are  parties  aggrieved  bj 
an  order  setting  apart  a  homestead  for  the  widow  for  and  during 
the  administration  of  the  estate  snd  until  its  final  distribution,  and 
may  appeal  therefrom  to  this  court.     (Estate  of  Levy,  646.) 

18.  Effect  of  Homestead  Order — Devisees  Especially  Aogrixvid.— 
The  effect  of  the  homestead  order  is  to  remove  the  premises  set 
apart  from  the  disposition  of  the  will  and  to  vest  title  thereto, 
subject  to  the  order,  in  the  hdrs  of  the  deceased  as  distinguished 
from  the  devisees;  and  where  the  devisees  will  not  as  heirs  receiv<> 
as  large  shares  of  the  property  as  they  would  have  received  as 
devisees,  they  are  especially  aggrieved  by  the  order.     (Id.) 

19.  Property  Subject  to  Homestead — Family  Besidbngx— Building 
Composed  of  Flats. — An  entire  building  composed  of  three  flats, 
having  separate  entrance-doors  in  front,  and  connected  together 
by  a  stairway  in  the  rear,  the  top  one  of  which  was  occupied  as 
a  family  residence  by  the  deceased  testator  and  his  wife  up  to  the 
time  of  his  death,  could  have  been  legally  selected  as  a  homestead, 
together  with  the  lot  on  which  the  building  stands;  and  it  may  be 
properly  set  apart  to  the  widow  as  a  homestead  by  the  probate 
court  for  a  limited  period,  having  a  just  regard  to  the  rights  of 
others  interested  in  the  estate.     (Id.) 

20.  Use  of  Buildino  for  Other  Purposes. — ^Where  a  portion  of  a 
building  is  actually  used  bona  fide  as  a  family  residence,  and  not 
primarily  as  merely  incidental  to  a  business,  it  may  be  selected 
as  a  homestead,  with  the  land  on  which  it  is  situated,  no  matter 
how  large  a  part  thereof  may  be  used  for  other  purposes  than  for 
a  family  residence.     (Id.) 

21.  Construction  of  Homestead  Law — ^Remedial  Statute.-  The 
homestead  statute  is  a  remedial  measure  and  should  be  reasonably 
construed.     (Id.) 

CXLI.  Csl.— 50 
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22.  Probate  Homestsad — ^Valds  not  Limited. — There  is  no  speeilEed 
limitation  of  value  in  the  case  of  a  probate  homestead  if  the  e»> 
tate  is  not  insolvent;  and  the  court  maj  set  aside  such  propertj, 
regardless  of  its  value,  in  view  of  the  Talue  and  condition  of  tho 
estate,  as  may  seem  just  and  proper.  The  fact  that  the  premiacs 
set  apart  were  valued  at  seventeen  thousand  five  hundred  donan, 
and  constituted  in  value  one-half  of  the  estate,  does  not  impair  tfaa 
homestead  right  in  the  absence  of  a  statutory  limitation  as  to  ▼alnsi 
(Id.) 

23.  Subordinate  Bights.— The  rights  of  ereditors,  and  of  heirs,  dev- 
isees, and  legatees,  though  proper  to  be  eonsidered,  are  sabordinate 
to  the  right  of  the  family  to  a  home;  and,  if  it  la  neeessazy  to 
take  the  entire  estate  for  a  homestead,  saeh  subordinate  rigbts 
must  yield.     (Id.) 

24.  Petition  to  Enforoi  Oonvstangx  or  Land — ^DisiOBaAL — AMEtOh 
MENT  Nunc  Pro  Tuno — Costs — Appxak — ^Wherc  a  petition  to 
enforce  a  contract  for  the  conveyance  of  land  of  a  deeeaaed  penou 
was  contested  by  the  administrator,  and  was  dismissed  withoot 
prejudice,  under  section  1602  of  the  Code  of  ClTil  Proeedore,  and 
several  months  thereafter  the  administrator  moved  for  and  obtained 
an  amendment  to  the  judgment  nunc  pro  tunc,  taxing  the  costs 
against  the  petitioner,  the  petitioner  is  entitled  to  appeal  from 
the  judgment  so  amended  within  sixty  days  from  the  date  of  the 
amendment,  upon  a  bill  of  exceptions  prepared  and  served  there- 
after in  due  time.     (Estate  of  Potter,  850.) 

25.  Decree  of  Distribution — ^Discharge  or  ADiaNisnuL-mx — Tiiis 
for  Appeal — Dismissal. — The  time  for  an  appeal  from  probate 
orders,  judgments,  and  decrees  is  limited  by  section  1715  of  the 
Code  of  Civil  I'rocedure  to  sixty  days  from  the  date  of  entry.  This 
court  has  no  jurisdiction  of  appeals  from  a  deeree  of  distribatioB 
or  from  a  decree  of  final  discharge  of  an  administiatrix,  taken 
more  than  sixty  days  after  their  entry;  and  soeh  appeals  will  be 
dismissed.     (Estate  of  Campbell,   72.) 

26.  Distribution — Jurisdiction — Conyxtangb  bt  Hxib-Appabxiit. — 
The  jurisdiction  of  the  superior  court  over  the  estates  of  deeeaaed 
persons  is  entirely  statutory;  and  whateyer  power  it  may  hava  in 
the  matter  of  the  distribution  of  an  estate  of  a  deceased  persoa 
to  consider  and  determine  the  rights  of  the  grantees-  of  heizs^ 
legatees,  or  devisees,  under  conveyances  made  by  them  after  the 
death  of  the  decedent,  rests  solely  upon  the  proTisions  of  aeetion 
1678  of  the  Code  of  Civil  Procedure,  and  is  limited  by  the  terms  of 
said  section.  The  court  has  no  jurisdiction  to  determine  the  right 
of  the  grantee  of  an  heir-apparent  under  a  deed  made  prior  to  the 
death  of  the  decedent,  or  to  distribute  the  estate  to  sueh  grantee, 
against  the  objection  of  the  grantor,  who  is  the  sole  heir  of  the 
deeedent.     (Estate  of  Ryder,  366.) 
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27.  Von)  Baboain-and-Sali  Deed — Subseqttently  Acquibxd  Title. — 
A  bargain-and-sale  deed  bj  an  heir-apparent  prior  to  the  death  of 
the  person  of  whose  estate  he  may  become  the  heir  is  legally  void 
for  want  of  any  interest  then  to  be  conveyed,  and  the  effect  of 
the  deed  to  convey  the  subsequently  acquired  title  of  the  grantor 
cannot  authorize  the  grantee  to  claim  distribution  of  the  estate 
against  the  objection  of  the  heir.  Distribution  of  the  estate  of 
the  decedent  must  be  made  to  the  heir  who  insists  thereupon, 
leaving  the  question  of  the  effect  of  the  deed  upon  the  after- 
acquired  title  of  the  heir,  under  section  1106  of  the  Civil  Code,  to 
be  asserted  in  a  proper  proceeding.  The  determination  of  ques- 
tions relative  thereto  is  not  within  the  scope  of  the  probate  pro- 
ceedings, and  is  not  authorized  by  statute.     (Id.) 

28.  Claim  Treated  as  Bejected — ^Allowance  Pending  Suit — Judg- 
ment FOB  Costs. — Where  a  claim  upon  a  note  of  a  deceased  person 
was  treated  as  rejected  under  the  statute,  and  pending  action  there- 
on was  approved  and  filed  as  an  allowed  claim,  a  judgment  for  costs 
is  the  full  extent  of  relief  to  which  plaintiff  was  therafter  en- 
titled. A  judgment  upon  the  claim  could  have  no  greater  effect 
than  that  of  an  approved  claim.     (Hall  v.  Cayot,  13.) 

89.  Bsjeoted  Note — Seoueity — Unindorsed  Stock — Certificate  of 
Secretary — Equitable  Lien — Order  of  Sale  against  Executor 
— Where  the  note  of  a  decedent  was  intended  to  be  secured  by  his 
delivery  to  the  payee  of  an  unindorsed  certificate  of  stock  standing 
upon  the  books  of  a  corporation  in  his  name,  which  intention  was 
evidenced  by  a  certificate  of  the  secretary  of  the  corporation  in- 
dorsed thereon,  stating  the  object  of  the  delivery,  such  delivery 
created  an  equitable  lien  upon  the  stock,  which  was  good  and  en- 
forceable as  between  the  parties.  In  an  action  upon  the  rejected 
note  and  security  against  the  decedent's  executor,  the  plaintiff  is 
entitled  to  enforce  both  the  note  and  the  security,  and  to  have 
an  order  of  sale  of  the  stock  as  against  the  executor,  who  occupies 
the  same  position  which  the  decedent  would  have  occupied  had  he 
Kved.     (Id.) 

80.  Proceeding  to  Determine  Heibship — Costs— Depositions  not 
Used. — In  a  proceeding  to  determine  heirship  of  the  estate  of  h 
deceased  person,  where  the  plaintiff  and  one  of  the  defendants  each 
claimed  the  entire  estate  as  against  all  other  claimants,  as  sole 
child  and  heir,  and  the  judgment  was  in  &vor  of  the  other  defend- 
ants, who  were  devisees  and  legatees  under  the  will  of  the  decedent, 
a  judgment  in  their  favor  for  costs  was  proper,  and  such  judgment 
might  properly  include  the  costs  of  depositions  taken  by  them, 
though  not  used  at  the  trial,  in  the  absence  of  a  showing  that  it 
was  unnecessary  to  take  them,  or  that  they  should  not  be  allowed 
for  some  special  reason.     (Lindy  v.  McChesney,  351.) 

BL  DiSGBsnoN  of  Court — Apportionment  of  Costs. — The  court  has 
discretion  in  a  procred^nrr  to  'letermine  heirship,  nmder  section  1664 
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of  the  Code  of  CiTil  Procedure,  to  Apportion  the  costs  botween  the 
partieB;  bnt  it  is  proper  to  award  costs  to  the  saeeessfnl  elaimanta, 
as  against  an  nnsaccessfiil  adToae  daimant  of  the  whole  estate. 
(Id.) 

88.  Pboceidzmo  to  DnsaioNB  Hdbbhif— Sioond  TBiAir-<3oircDn^ 
AHOfr— DiaoBxnoN. — ^Upon  the  second  trial  of  a  proceeding  to  deter- 
mine heirship,  where  the  cause  was  long  pending,  and  a  prerioas 
continuance  had  been  granted  to  the  appellant  for  several  months, 
and  he  had  had  ample  opportnnify  to  prepare  for  trial,  and  the 
cause  was  set  for  trial,  without  objection,  bj  a  jniy  demanded  by 
the  appellant,  a  motion  for  oontinnance  by  him  thereafter  was 
addressed  to  the  discretion  of  the  court,  and  it  was  not  an  abnso  of 
discretion  to  refuse  it  and  to  proceed  to  a  trial  of  the  proceeding. 
(Estate  of  Kasson,  83.) 

83.  DusQUAunciLTiON  or  JuDGB— Bias  ahd  PasmiKiGi— Oomuonxre 
Affidavits — Motion  Pbopxbly  Dekded.^ — ^Where  the  disqualifieatioa 
of  the  judge  to  try  the  proceeding  was  objected  to  bj  the  appellant 
for  alleged  bias  and  prejudice,  but  upon  the  showing  made  hj  the 
affidavits  and  counter-affidavits  it  did  not  appear  that  the  judge 
could  not  fairlj  and  impartially  try  the  cause,  the  motion  to  dis- 
qualify him  for  bias  and  prejudice  was  properly  denied.     (Id.) 

34.  Natuss  Of  Proobidin<3 — Each  Pabtt  am  Actob  as  against  An- 
VBBSS  Pastiis — Failubb  to  Afpkab  at  Tbial— Nonsuit. — In  a 
proceeding  to  determine  heirship  each  party  is  an  independent  actor 
and  is  a  plaintiff  as  against  all  other  parties  whose  claims  are 
adverse,  though  sfyled  a  defendant;  and  where  the  appellant  wb*} 
claimed  the  entire  estate  as  against  the  other  parties  to  the  pro- 
ceeding failed  to  appear  at  trial,  after  refusal  of  her  motion  for 
continuance^  and  offered  no  evidence  in  support  of  her  claim,  a 
nonsuit  was  properly  granted  against  her,  and  her  claim  was  prop- 
erly eliminated  from  the  trial.     (Id.) 

85.  EsBOB  NOT  EZGIPTED  TO. — ^If  there  were  any  error  in  granting 
the  nonsuit,  it  would  be  error  occurring  at  the  trial,  which  could 
not  be  considered  upon  appeal  where  no  exception  was  taken  theretd 
at  the  time.     (Id.) 

86.  Motion  iob  New  Tbial-— Disqualifioation  or  Judgb  as  AnoBHsr 
— ^ArriDAViTS  Filbd  Too  Latb— Oountkb-Showing. — ^Where  the 
disqualification  of  the  judge  to  hear  the  appellant's  motion  for  a 
new  trial  was  objected  to,  on  the  additional  ground  that  he  had 
acted  as  an  attorney  for  a  special  administrator  in  the  matter  of 
the  estate,  but  the  affidavits  in  support  thereof  were  filed  lata  to 
be  considered,  and  it  appeared  by  counter-affida^'its  that  the  judge 
was  not  disqualified  as  alleged,  the  motion  to  disqualify  him  was 
properly  refused.     (Id.) 

See  Adoption,  1;  Broker,  1,  6;  Costs,  1;  Newspaper;  WUk. 
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PuA  oj  EsTOPpKL — Waivkb  Of  Objbotion — APPEAL. — ^Where  there  wan 
an  attempt  in  the  answer  to  plead  facts  constituting  an   estop- 
pel, and  evidence  was  received  onder  it  withont  objection  to  the 
pleadings,  and  the  ease  was  tried  on  the  theory  that  the  plea  was 
lufSciently  made,  objection  to  the  pleading  was  waived  and  cannot 
be  urged    npon  appeal  for    the  first    time.     (Willey  ▼.  Grocker- 
Woolworth  National  Bank,  508.) 
See  Adoption,  5;  Appeal,  13;  Claim  and  Delivery,  6;  Corpora- 
tions, 2;   Highway,  4;   Mortgage,  8;   Partnership,  3;   Street 
Assessments;  Trusts,  10;  Water  and  Water  Bights,  20. 

EVIDENCE. 

Mkdigal  Experts — ^Extbaotb  pbom  Boosb  luADiOBSKBLKd — A  medical 
expert  cannot,  on  direct  examination,  redte  instances  from  medical 
reports  and  authors  illustrating  the  difficulties  attending  the  diag- 
nosis of  a  case  similar  to  the  one  involved  in  the  trial.    Medical 
works  are  hearsay  and  inadmissible  in  evidence,  except  on  cross- 
examination,  when  a  specific  work  may  be  referred  to,  to  discredit 
a  witness  who  has  based  his  testimony  upon  it.     (Baily  v.  Kreuts- 
mann,  519.) 
See  Agency,  1,  3,  4;  Appeal,  7;  Bill  of  Particulars;  Broker,  3,  6; 
Claim  and  Delivery,  5;  Contract,  1-4;  Criminal  Law,  6-8,  10-12, 
16,  19-22,  25,  27,  31-36,  47-52,  56,  61,  64-66;  Findings;  Fraud, 
2,  5;  Guaranty;  Landlord  and  Tenant,  6;  Lease,  1,  2,  6,  7; 
MaHdous  Prosecution,  2,  3,  5-7;  Mines  and  Mining,  2-5;  New 
Trial,  15,  17,  20;   Nuisance,  2;  Bailroads,  1;   Trusts,  7,  11; 
Unlawful  Detainer,  1,  4^  6. 

EXECUTION.    See  Justice's  Court,  4;  Mechanics'  Liens,  10. 

EXECUTOBS  and  ADMINISTBATOBS.    See   Estates  of  Deceased 
Persons. 

FENCES.     See  Landlord  and  Tenant,  7. 

FINDINGS. 

1.  Appkal—Beview  Of  Evidence — Suppiciency  op  Specipications— 
Surplusage. — A  specification  of  insufficiency  of  the  evidence  to 
sustain  a  finding,  which  refers  to  the  finding  with  sufficient  clear- 
ness, is  not  vitiated  by  reference  to  a  wrong  number,  and  to  lan- 
guage of  the  complaint  not  found  in  the  finding.  Such  number 
and  incorrect  language  may  be  disregarded  as  surplusage.  (Craig 
V.  Crafton  Water  Co.,  178.) 

2.  Finding  upon  Several  Points — ^Undisputed  Matter — Bespondent 
NOT  Misled. — The  fact  that  the  finding  assailed  contained  several 
propositions,  but  the  only  disputed  matter  related  to  a  single  propo- 
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sitiony  wiU  not  vitiate  the  speciflcation  where  the  respondeDt 
was  not  misled  in  the  preparation  of  the  etatement  which  eoa- 
tains  all  the  evidenee.     (Id.) 

3.  Absencs  oj  Bill  of  Exceptions — Pbesumftxom  upon  Appeal.— 
Where  the  facta  found  are  suifieient  to  anstain  the  judgment,  and 
are  within  the  issue,  in  the  absence  of  anj  bill  of  exceptions,  it 
must  be  presumed  upon  appeal  that  the  evidence  presented  in  sup- 
port of  the  findings  was  competent  to  establish  the  facts  alleged, 
and  was  received  at  the  trial  without  anj  objection,  and  was  suffi- 
cient to  sustain  each  of  the  facts  found.  (Cutting  Fruit  Packing 
Co.  V.  Canty,  692.) 

4.  Counterclaim — Beduotiom  of  Plaintiit'b  Glaim — Okibsion  cr 
Finding — Pbxsumption — ^Bubdbn  upon  Appkllant.— Where  the 
court  found  that  the  defendant  was  entitled,  by  way  of  oifset  to  the 
claim  of  the  plaintifP,  to  a  specified  sum  for  other  peaches  sold  aaJ 
delivered  to  the  plaintiff,  being  the  peaches  referred  to  in  the 
counterclaim,  and  deducted  such  sum  from  plaintiff's  damages,  th? 
omission  of  the  court  to  make  a  specific  finding  as  to  a  larger  sum 
claimed  in  the  counterclaim  is  not  ground  of  reversal,  where  the 
record  does  not  show  that  defendant  offered  any  evidence  in  support 
of  such  larger  sum.  Error  is  not  to  be  presumed;  and  it  was  in- 
cumbent  on  the  appellant  to  cause  the  record  to  show  that  he  wss 
entitled  under  the  evidence  to  the  larger  sum.     (Id.) 

5.  Findings  against  Evidence — Title  op  Assignee  in  Insolvsnct— 
Declaration  op  Homestead — Limited  Description. — Where  the 
appellant  claimed  title  to  the  disputed  premises  under  conveyance 
from  an  assignee  in  insolvency  of  the  respondent's  husband,  and  a 
declaration  of  homestead  under  which  the  respondents,  husband  anJ 
wife,  claim,  did  not  describe  the  disputed  premises,  though  the 
husband  in  fact  owned  and  resided  upon  the  same,  as  part  of  hii 
inclosure,  the  disputed  premises  were  not  exempt  as  a  homestead 
from  the  claims  of  creditors,  and  findings  that  the  respondents  are 
entitled  to  the  disputed  premises,  and  that  plaintiff  is  not  entitled 
thereto,  are  against  the  evidcnee.     (Harris  v.  Duarte,  497.) 

6.  Deed  bt  Assignee  in  Insolvency — Pboof  op  Proceedings  nui 
Bequired. — A  party  claiming  title  under  a  deed  by  an  assignee  in 
insolvency  is  not  required  in  support  of  his  deed  to  offer  proof  that 
the  assignee  made  full  report  of  his  proceedings  under  the  order 
of  sale,  and  that  the  insolvency  court  made  an  order  confirming  the 
sale.     (Id.) 

See  Appeal,  7,  S,  11;  Elections,  4;  Irrigation  District,  1,  3;  Mine!; 
and  Mining,  3,  5;  Mortgage,  10,  14;  New  Trial,  16-18;  Plead- 
ing,  5. 

FOBFEITURE.     See  Insurance,  2-4;  Lease,  4;  Mines  and  Mining,  2, 1 

FBANCHISE.     See  Taxation. 
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FBAUD. 

1.  Action  bt  Heib  to  Sst  Astdi  Deed — ^Fbaxtd  akd  TJnditx  iNrLUBNCB 
UPON  Habitual  Dbunkabd. — An  action  maj  be  maintained  by  tbe 
sole  heir  of  a  deceased  person  to  set  aside  a  deed  procured  from 
the  deceased  without  consideration  by  the  fraudulent  practices  of 
the  defendants  and  their  undue  influence  over  the  deceased,  who 
was  known  to  be  an  habitual  drunkard  for  more  than  ^ye  years 
before  the  execution  of  the  deed,  to  an  extent  seriously  to  impair 
his  mindy  and  who  was  so  intoxicated  at  the  time  as  to  render  him 
nnflt  to  transact  business,  and  entirely  incapable  of  realizing,  under- 
standing, or  attending  to  the  transaction.     (Donnelly  ▼«  Bees,  56.) 

8.    EviDSNOfr— DSGLASATION   Of   OrANTOB-— SiLENGX   07   DZTENDANTS. — 

In  such  action  a  declaration  of  the  grantor  made  in  an  affidavit  in 
an  attachment  suit  brought  by  his  creditor,  to  the  effect  that  the 
deed  was  not  a  sham,  or  without  consideration,  or  in  fraud  of  cred- 
itors, was  admissible,  bat  not  conduatve  on  the  court;  and  where 
the  affidavit  was  made  in  the  presence  of  the  defendants,  and  al- 
luded to  "a  contemporaneous  writing  executed"  by  them,  of  which 
they  say  nothing  in  their  testimony,  their  silence  is  a  significant 
circumstance   against   them.     (Id.) 

3.  Involuntabt  Tbust — Gonstbuction  07  OoDB. — Where  it  appears 
that  the  defendants  gained  the  land  by  actual  fraud,  and  also  by 
undue  influence,  and  by  the  violation  of  an  assumed  trust,  they  are, 
under  section  2224  of  the  Civil  Code,  involuntary  trustees  of  the 
thing  gained  as  against  the  heirs  of  the  deceased  grantor.     (Id.) 

4.  Fraud  upon  Cbeditobs — General  Bulb  Inapplicable. — ^The  gen- 
eral rule  that  a  court  of  equity  will  not  grant  relief  to  one  whi> 
has  made  a  deed  to  defraud  creditors  has  no  application  where  thu 
deed  was  procured  by  fraud  or  undue  influence  of  the  defendants, 
who  will  not  be  allowed  to  perpetrate  a  greater  fraud,  and  to  take 
advantage  of  their  own  wrong  and  of  the  absence  of  free  consent 
of  the  grantor,  and  who,  under  express  statutory  provision,  take 
as  trustees  of  the  grantor.     (Id.) 

5.  EviDENCB — Habits  and  Condition  07  Qbantob. — The  objection 
that  evidence  was  allowed  as  to  the  drunken  habits  and  condition  of 
the  grantor,  at  periods  from  seventeen  to  twelve  years  prior  to  the 
date  of  the  transaction,  goes  rather  to  the  weight  than  to  the  ad- 
missibility of  the  testimony.     (Id.) 

8.  Action  to  Enporcb  Trust — ^Bescission  not  Involved. — In  an  ac- 
tion to  enforce  an  involuntary  trust  in  favor  of  an  heir  of  the 
deceased  grantor,  the  objection  that  the  grantor  did  not  rescind 
promptly  is  untenable.     (Id.) 

7,  Chabobs  not  Oonnbctbd  with  Transactions — Payments  not  Bb- 
quibed. — The  plaintiff  was  not  required  to  make  any  payments  on 
account  of  an  alleged  bill  against  the  grantor,  or  for  moneys  alleged 
to  have  been  advanced  to  him  subsequently  to  the  alleged  transac- 
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tion,  where  thiwe  matten  eannot  be  regarded  as  eonneeted  wiUi  tbt 
tmimetioii.     (Id.) 
Bee  Agen^,  S;  Estates  of  Deeeased  Penons,  7-10;  Street  Aann- 
ment,  2;  Trusts^  1;  Unlawful  Detainer,  S. 

OAS  COMPANIES. 

Action  upon  Pxmal  Statutb— Liquidated  Dahaocs— Debt  foe  Gas 
Unxxtimouishsd — BirusAL  Of  Tendkb. — An  action  nnder  seetkn 
629  of  the  CiTil  Code,  to  recover  from  a  gas  eompanj  liquidated 
damages  for  failure  to  supplj  the  plaintiff  with  gas.  is  based  upor. 
a  poial  statute,  and  plaintiff  must  show  a  strict  eomplianee  with 
its  terms,  b7  pajment  of  all  monej  due  the  gas  eompanj,  or,  if  it 
refuses  to  receive  It,  bj  extinguishment  of  the  debt  by  deposit  of 
the  money  to  the  credit  of  the  gas  company,  and  notice  thereof, 
as  provided  in  seetion  1500  of  the  Civil  Code.  The  action  cannot 
be  sustaioed  by  mere  proof  of  the  tender  of  the  money  and  refusal 
of  the  defendant  to  receive  it,  without  snch  extinguishment  of  the 
debt.  (Baker  v.  San  Francisco  Oas  and  Electric  Company,  710.} 
See  Contract,  6-11. 

GIFT.    See  Estates  of  Deeeased  Persons,  7-10;  Trusts,  5. 

GBANT. 

1.  Estate  fob  Life  of  Gbantob^-Constbugtion  of  Contkact— 
Lease. — A  contract  between  a  mother  and  her  son,  by  which,  in 
consideration  of  past  care  and  attention,  and  od  condition  that  the 
son  shall  supply  her  with  necessaries  and  give  her  such  care 
as  her  age  and  condition  may  require,  ''so  far  as  he  is  ahle 
to  do  so,"  she  granted  to  him  all  of  her  personal  property, 
and  also  aU  of  her  interest  in  a  homestead  entry,  with  the  right 
to  cultivate  or  rent  the  same  during  her  life,  and  to  prove  up  as  sok 
heir  to  the  land  after  her  death,  is  not  a  lease,  for  want  of  a  certain 
rent,  and  for  want  of  validity  as  a  lease  of  agricultural  land,  but  is 
to  be  construed  as  making  to  the  son  a  grant  of  a  freehold  estate 
for  the  life  of  the  mother.     (Mann  v.  Mann,  326.) 

8.  Grant  in  Fee  bt  Tenant  foe  Life — Termination  of  Life  Estate 
— Grant  by  Patentee — Adverse  Possession — Presgriptiye  Title. 
—Where  the  tenant  for  life,  claiming  to  be  the  absolute  owner  of 
the  homestead  under  the  contract,  granted  an  estate  in  fee  to  one 
of  the  plaintiffs,  under  whom  the  other  plaintiff  claims,  the  posses- 
sion of  the  grantee  of  such  estate,  after  the  termination  of  the 
life  estate,  by  the  death  of  the  mother,  became  adverse  to  the 
grantee  of  the  mother,  who  had  herself  obtained  a  patent  for 
the  homestead  and  granted  it  to  the  testator  of  the  defendants,  and 
where  such  adverse  possession  was  accompanied  by  the  payment  of 
all  taxes  upon  the  lands  and  was  continuously  hostile  for  the  stat- 
utory period,  it  ripened  into  a  prescriptive  title,  which  the  law  will 
protect  as  against  the  defendants.    (Id.) 
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GBOWING  CHOP.    See  Landlord  and  Tenant,  1. 
GUABANTT. 

1.  GUAB^NTY  TO  BANK — DbATT  FOB  ORANQES — "BiLLS  Of  LADING  AT- 
TACHED"— Evidence  or  Facts  and  Circumstances — Question  fob 
JUBY. — A  guaranty  to  a  bank  of  ninety  per  cent  of  the  faee  value 
of  all  drafts  for  oranges  "with  bills  of  lading  attached/'  drawn 
bj  a  fruit  company  in  favor  of  the  bank  during  a  specified  orange 
season,  is  not  sufficiently  clear  and  obvious  as  to  the  meaning  of 
the  phrase  '  *  with  bills  of  lading  attached  * '  to  justify  the  court  in 
a  construction  of  it  as  matter  of  law,  and  in  refusing  to  permit 
the  jury,  under  the  evidence  disclosing  the  facts  and  circumstances 
surrounding  its  execution,  to  determine  what  the  parties  intended  by 
those  words,  the  meaning  of  which  was  disputed*  Such  determina- 
tion was  the  province  of  the  jury,  and  not  of  the  court.  (First 
National  Bank  of  Bedlands  v.  Bowers,  253.) 

8.    OONSTBUCTION   OF   GUABANTIBS — EXPLANATION — INTENTION    OF   PaB- 

TIES. — Contracts  of  guaranty,  like  all  other  contracts,  should  receive 
a  fair  and  liberal  interpretation,  according  to  the  true  import  of 
their  language,  and  may  be  explained  by  reference  to  the  circum- 
stances under  which  they  were  made  and  the  matter  to  which  they 
relate,  the  main  object  being  to  ascertain  and  effectuate  the  in- 
tention of  the  parties.  (Id.) 
See  Surety. 

OUABDIAN   AND  WABD. 

("USTODY  or   MlNOB—VOLUNTABY  DePABTUBE  FBOM   StATE — HeaBINO  ON 

Habeas  Cobpus — Good  Faith  of  Bespondents. — Where  the  return 
to  a  writ  of  habeas  corpus  sued  out  by  a  father  to  obtain  the  cus- 
tody of  his  minor  son  showed  that  he  had  of  his  own  volition  de- 
parted for  Honolulu,  and  there  remained  with  his  sister,  and 
where  upon  the  hearing  it  appeared  that  the  minor  was  a  son 
fifteen  years  of  age  and  in  size  a  man,  and  that  he  had  quarreled 
with  his  father,  and  had  determined  never  to  return  to  him,  and  that 
respondents  did  not  encourage  him  to  go  to  Honolulu,  but  merely 
from  motives  of  humanity  furnished  him  with  funds  for  the  trip 
which  he  determined  to  take,  and  that  this  was  not  done  to  evade 
the  writ  or  to  deprive  the  father  of  his  custody  or  for  any  ulterior 
or  sinister  motive  or  purpose,  and  that  the  child  is  not  in  their 
control,  the  writ  of  habeas  corpus  must  be  discharged.  (In  re 
Christal,   523.) 

HABEAS  COBPUS.    See  Guardian  and  Ward. 

HIGHWAY. 

L  PuBUO  HiOHWAY — Obstbuction — INJTTNCTION. — ^Where  it  appears 
that  a  road  claimed  by  the  defendants  as  a  private  road  was  laid  out 
•r  designated  by  the  parties  through  or  across  whose  land  it  ran 
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first,  and  has  tinee  been  ued  bj  aU  penone  who  had  oeeaaton 
to  pass  that  way,  and  became  dedicated  or  abandoned  to  the  pab- 
lie  prior  to  the  placing  of  an  obetruetion  thereon  bj  the  defendants, 
this  constituted  it  a  highway,  or  public  road,  within  the  terms  of 
Ibe  statute  as  well  as  at  eonunon  law,  and  the  defendants  were 
properly  enjoined  from  obstructing  or  interfering  therewith,  to 
the  injury  of  the  plaintiff.     (Hartley  ▼.  Vermillion,  339.) 

2.  << Private"  and  '* Public"  Boaos — Power  op  Lbqislatube— 
CiiASsmoATiON  Of  Highways. — The  legislature  has  no  power  to  lay 
out  "private"  roads  so  as  to  make  them  the  property  of  individuals 
or  private  ways  at  common  law;  bat  a  road  bud  out  as  a  "private 
road ' '  becomes  a  public  way,  over  which  aU  may  lawfully  pass  who 
have  occasion.  The  distinction  between  "public"  and  "privrnte" 
roads  is  one  merely  of  classification  of  highways.     (Id.) 

3.  Prescriptive  Use  of  Boao— Implied  Dedication.— Where,  as  im 
this  case,  the  public,  or  such  portion  of  the  public  as  had  oeeasion  to 
ase  the  road,  traveled  over  the  same  without  asking  or  receiving 
any  permission,  and  without  objection  from  any  one,  for  the  period 
of  time  beyond  that  required  by  law  to  bar  a  right  of  aetio<^ 
a  right  in  the  public  to  the  use  of  the  road  arises  by  prescription 
or   implied    dedication.     (Id.) 

4.  Estoppel  op  Dependant. — ^Where  one  of  the  defendants  sold  to 
the  plaintiff  a  strip  of  land  along  his  north  line  for  the  parpi>se 
of  a  right  of  way  from  the  plaintiff's  premises  to  the  road  in  qpcs- 
tion,  as  a  means  of  reaching  a  public  highway,  such  defendmnft  it 
estopped  from  denying  as  against  the  plaintiff  that  there  was  t 
dedication  of  the  road  in  question.     (Id.) 

HOMESTEAD.    See  EsUtes  of  Deceased  Persons,  17-28;  Findin^Pw  5; 
Trusts,  fi. 

HOSPITAL.    See  Office  and  Officers,  10-12. 

HUSBAND  AND  WIFE.    See  Mortgage,  2,  8;  Trusts,  5,  8. 

INCEST.    See  Criminal  Law,  9-14. 

INDEMNITY.    See  Landlord  and  Tenant,  44. 

INFANTS.    See  Guardian  and  Ward. 

INJUNCTION.  See  Building  and  Loan  Associations,  8;  Contraet,  10 
11;  Eminent  Domain,  5,  6;  Highways,  1;  Irrigation  District, 
8;  Mechanics'  Liens;  Municipal  Corporations,  4,  5;  No 
TrusU,  12;   Water  and  Water  BighU,  4. 

INSANITY.    See  Qriadiial  Law,  21,  22. 
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INSOLVENCY.    See  FindisfirB,  6;  Statute  of  Limitatiou. 

INSTRUCTIONS. 

1.  BisrusAL  Of  Bbqussted  Instructions — Insuffioixnt  Abgumbntw-— 
A  statement  in  the  brief  of  appellant  that ' '  The  instructions  of  de- 
fendant which  the  eonrt  refused  to  give  were  proper  and  necessary 
to  guide  the  jnry  in  its  verdict/'  and  that  *'The  instructions  Nos. 
13,  14,  15,  and  16  should  have  been  given,"  is  insufficient,  in  not 
pointing  out  the  error  in  refusing  each  particular  instruction,  and 
the  reasons  whj  it  should  have  been  given.  This  court  will  not 
examine  the  offered  instructions,  and  go  through  the  record  to 
see  whether  or  not  anj  of  them  was  necessary  to  guide  the  jury  in 
its  verdict.     (Arnold  v.  Producers'  Fruit  Co.,  738.) 

2.  Bequestbd  Ikstbuotion — Inoobbect  Bulk  fob  Damages. — A  re- 
quested instruction  for  the  defendant,  stating  rules  for  estimating 
damages  which  were  neither  pertinent  nor  correct,  was  properly  re- 
fused.    (Silver  v.  Bair,  599.) 

3.  Salb — CouNTEBOLAiM. — Where  the  defendant  set  up  two  counter- 
claims against  plaintiff,  an  instruction  that  if  the  jury  found  that 
the  transaction  between  the  plaintiff  and  defendant  was  a  sale  of 
goods  from  plaintiff  to  defendant,  they  should  find  a  verdict  against 
defendant  for  their  value,  less  the  amount  of  any  counterclaim  in 
his  favor,  is  not  objectionable.     (Id.) 

See  Contract,  5;  Criminal  Law,  8,  13,  14,  18,  23,  30,  87-45,  54-60, 
66-69;   Negligence,  1,  8,  6. 

INSUBANCE. 

1.  Fob  Insubanob — ^Unauthobized  Afpuoation  iob  Polict — ^Meas- 
UBB  Of  Damaobs  against  Assumbd  Agbnt. — In  an  action  by  a  fire- 
insurance  company  to  recover  damages  from  one  who  represented 
himself  to  be  an  agent  of  a  mining  company  to  procure  insurance  on 
its  property,  without  having  actual  authority  to  do  so,  the  mining 
company  having  refused  to  receive  the  policy  or  pay  the  premium, 
the  measure  of  damages  is  not  the  amount  of  the  unpaid  premium 
on  the  policy,  which  had  no  validity,  nor  the  excess  of  the  pre- 
mium over  the  actual  cost  of  insurance,  but  merely  the  loss  prox- 
imately caused  to  the  insurance  company  by  its  actual  expense  in 
making,  issuing,  and  delivering  the  policy.  (American  Fire  Insur- 
ance Company  of  Philadelphia  v.  Hart,  678.) 

2.  LdTB  Insubance — OoNSTBUCTiON  OT  PoLioT — FoBTETruBB. — Where  a 
policy  of  life  insurance  clearly  called  for  the  prompt  payment 
of  the  cash  portion  of  the  annual  premium  notes  as  a  condition 
upon  which  the  company  will  hold  itself  liable  to  pay  the  whole 
amount  of  the  policy,  with  deduction  of  the  balance  of  the  year's 
premium,  and  of  all  notes  given  for  premiums,  and  its  agreement 
to  pay  as  many  tenth  parts  of  the  original  sum  assured  as  there 
shall  have  been  complete  annual  premiums  paid,  is  on  the  express 
tondition  that  ''all  premium  notes  must  be  taken  up,  or  the  interest 
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thereon  be  paid  annually  m  cash,  on  the  date  of  the  maturity  of 
the  premium,  until  the  notes  are  canceled  by  returns  of  the  surplnv, 
or  the  whole  policy  will  be  forfeited, ' '  an  additional  proYiaion,  that 
'Mf  the  said  premiums  or  the  interest  upon  any  note  givoi  for 
premiums  shall  not  be  paid  on  or  before  the  days  above-mentioned 
for  the  payment  thereof,  then,  and  in  every  such  case,  the  eompany 
shall  not  be  liable  for  the  payment  of  the  whole  sum  assured,  but 
only  for  such  part  thereof  as  is  expressly  stipulated  above,  and  the 
remainder  shall  cease  and  determine^"  is  not  inconsistent  with  the 
previous  provision  for  forfeiture,  and  the  fkilure  to  pay  the  interest 
stipulated  avoids  the  policy.  (Madison  v.  Northwestern  Mutual 
Life  Insurance  Company,  475.) 

3.  Detault  ArTEB  Ten  Yeabs — Patvbmt  of  Fovb,  Ysabs'  Pekmhixs 

B7  DIVIDBND8 — MXASURI  OF  RIGHTS  AND   OBLIGATIONS. — ^Where   the 

only  default  of  the  defendant  took  place  after  he  had  had  th«* 
benefit  of  ten  years'  insurance,  and  occurred  at  a  time  when  then: 
were  outstanding  notes  unpaid  for  principal  and  interest,  which 
were  the  consideration  for  the  insurance,  and  of  which  he  pai-t 
no  part,  he  could  not,  on  the  ground  that  the  premium  notes  for  the 
first  four  years  had  been  paid  by  dividends,  claim  iour  tenths  of 
the  policy,  as  if  he  had  defaulted  at  the  end  of  four  years  and  then 
paid  up  the  premium  notes,  whereas  he  had  not  in  fact  then  de- 
faulted. His  rights  and  his  obligations  under  the  policy  must  be 
measured  as  of  the  time  when  the  actual  default  took  place,  an<l 
non-payment  of  the  premium  notes  then  due,  or  of  the  interest 
thereon,  forfeited  the  policy.     (Id.) 

4.  Stipulation  foe  Fobfeitube — Pbesuicption — ^Voluntaby  De- 
fault OF  HoLDEB. — A  stipulation  for  a  forfeiture  in  a  contract  will 
be  enforced,  if  the  rights  of  the  parties  cannot  be  otherwise  pre 
served.  The  holder  of  a  policy  of  life  insurance  will  be  presum&l 
to  understand  its  various  provisions  for  forfeiture  by  which  he  ma,j 
suffer  loss  through  his  own  fault,  and  cannot  complain  of  hardship 
from  a  forfeiture  when  he  suffers  voluntary  default.     (Id.) 

INTEREST.     See  Judgment,  4;  Mortgage,  18;  Ofi^ce  and  Ofileers,  10. 

IRRIGATION  DISTRICT. 

1.  Injuby  to  Land— Seepage  fbom  Canal  or  Ibbioation  Distuct— 
Constbuction  bt  Contbactob — Stipulation  fob  Joint  Judgment- 
Findings. — In  an  action  for  injury  to  plaintiff's  land  by  seepajf** 
of  water  from  the  canal  of  an  irrigation  district,  m  the  course  of 
construction  by  a  contractor  sued  jointly  with  the  district,  and  for 
an  injunction,  where  the  defendants  stipulated  that  if  plaintiff 
recovered  judgment  at  all  it  should  be  joint  against  both  defendants, 
who  reserved  the  right  to  adjust  the  responsibility  between  them- 
selves thereafter,  it  cannot  be  objected  upon  app€»BLl  of  the  irriga- 
tion district  that  it  was  not  responsible  for  the  injury,  because  tho 
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contractor  was  an  independent  eontraetor,  nor  ean  the  diitriet 
complain  of  nnnecessary  findings  made  in  accordance  with  the 
stipulation.     (Tnrpen   ▼.    Turlock    Irrigation   District^    1.) 

2.  OOMBEMNATION  OF  LaND— DAMAGE  SUED  FOB  NOT  INCLUDED — PLEAD- 
ING— Pboof. — The  damage  allowed  in  a  suit  for  the  condemnation 
of  land  of  plaintiff  by  the  irrigation  district,  taken  for  the  .canal, 
could  not  haye  included  or  anticipated  damage  to  land  not  taken 
from  seepage  due  to  faulty  construction  of  the  canal;  and  proof 
of  the  condemnation  proceedings,  if  not  pleaded,  was  inadmiasible 
to  show  that  such  damage  was  included  therein.     (Id.) 

8.  Findings — Paultt  Oonsteuction  op  Canal— Bkpaibs  Pending 
Suit — Dissolution  op  Injunction—Damages — Appeal. — ^Whcre 
the  findings  upon  sufficient  evidence  show  that  the  canal  was  not 
constructed  in  the  manner  suitable  for  such  work,  and  that  its  bed 
where  the  seepage  occurred  was  of  Tery  light  and  porous  sand, 
through  which  the  water  easily  percolates,  and  that  such  seepage 
could  not  be  prevented  withont  an  artificial  bottom,  and  that  sine*? 
the  suit  was  commenced  the  defendants  had  remedied  the  seepage 
by  repairs,  whereupon  the  temporary  hi  junction  was  dissolved,  and 
the  court  rendered  judgment  for  damages  found  by  the  jury  by 
reason  of  the  seepage,  and  for  costs,  an  order  denying  a  new  trial 
will  not  be  disturbed  upon  appeaL     (Id.) 

JUDGMENT. 

1.  Foreclosure  op  Mortgage — Clerical  Misprison  in  Judgment- 
Misnomer — Power  op  Correction — Appeal  bt  Misnamed  De- 
fendant.— Where  a  defendant  named  in  the  complaint,  summons, 
and  default  in  an  action  to  foreclose  a  mortgage  was  by  a  clerical 
misprision  misnamed  in  the  judgment,  by  the  insertion  of  an  addi- 
tional initial  before  the  name,  the  court  had  the  power  at  any  time 
to  correct  the  clerical  misprision  appearing  upon  the  face  of  the 
record,  and  its  right  so  to  do  was  not  suspended  or  impeded  by  an 
appeal  from  the  judgment  taken  in  the  name  of  the  misnamed  de- 
fendant. (Fay  V.  Stubenrauch,  573.) 
2.  Epfect  op  Correction  Pending  Appeal — Cure  op  Error — Appirm- 
ANCE  OP  Judgment — Costs  op  Appeal. — The  appeal  by  the  mis- 
named defendant  having  been  taken  by  a  stranger  to  the  record,  the 
effect  of  the  correction  of  judgment  pending  the  appeal  was  to 
lelieve  the  appellant  from  all  liability  under  the  judgment,  and 
to  sore  the  error  appealed  from.  The  judgment  must  therefore  be 
affirmed;  but  as  the  error,  until  corrected,  pending  the  appeal, 
substantially  affected  the  appellant,  the  costs  of  appeal  should  be 
allowed.  (Id.) 
8.  Judicial  Errors  not  Amendable  Nunc  pro  Tunc. — The  object  of 
entering  judgments  and  docr'^es  as  of  some  previous  date  is  to 
supply  matters  of  e\i  Kpc'f  ikcI  to  rectify  clerical  misprisions,  but 
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not  to  enable  the  court  to  correct  judiciml  errors.  If  the  eonrt  has 
not  rendered  the  judgment  that  it  might  or  shonld  have  rendered, 
or  if  it  has  rendered  an  imperfect  or  improper  jadgment,  it  has 
no  power  to  remedy  such  errors  hy  ordering  an  amendment  mhic 
pro  tunc  of  a  proper  judgment.     (Estate  of  Potter,  424.) 

4.  InTBBBST— DXIWLT   Of    CUERK   TO    EnTIR   JirOGlOMT— EllTmT    NUMO 

PBO  Tunc. — It  is  the  duty  of  the  derk  to  enter  judgment  imme- 
diately when  ordered  by  the  court;  and  iriiere  the  clerk  delayed 
to  enter  judgment  for  nearly  two  years  after  the  rendition  soeh 
delay  will  not  be  permitted  to  prejudice  the  defendant  in  the  al- 
lowance of  interest.  The  proper  procedure  to  prerent  soeh  prejudice 
is  for  the  superior  court  to  correct  the  judgment  by  causing  it 
to  be  entered  nune  pro  tume  as  of  the  date  when  it  should  have  been 
entered,  with  allowance  of  interest  from  the  commencement  of  the 
action  to  that  date,  and  interest  on  the  judgment  from  that  date. 
(Cutting  Fruit  Packing  Co.  ▼.  Canfy,  692.) 

5.  Correction  in  Superior  Court — Costs  of  Appral. — ^The  judgment 
should  have  been  corrected  by  motion  in  the  superior  eourt;  and 
where  the  only  error  appearing  is  an  error  of  the  clerk,  and  not 
of  the  court,  the  costs  of  appeal  will  be  ordered  to  be  paid  by  the 
appellant.     (Id.) 

8ee  Appeal,  1,  4-6,  9,  11,  12,  15;  Building  and  Loan  Aasodatiotts; 
Claim  and  Delivery,  8;  Corporations,  3;  Costs;  Irrigation  Dis 
trict,  1;  Justice's  Court,  2-4;  Mechanics'  Liens,  6,  10;  Mines 
and  Mining,  5-7;  Mortgage,  20. 

JURISDICTION.  See  Adoption,  2-4;  Estates  of  Deceased  Persona,  26; 
Justice's  Court;  Mechanics'  Liens,  7, 10;  Mines  and  Mining,  7; 
Mortgage,  11,  20,  23;  Prohibition,  1. 

JUBY  AND  JTJBOBS. 

Trial  —  Qualification  or  Juror  —  Cropping  Lxasb  —  DKLivBtT  of 
Crop. — The  fact  that  a  juror  was  a  tenant  of  the  plaintiff  under  a 
lease  which  required  him  to  deliver  as  rent  a  certain  share  of  the 
crop  after  harvest,  which  had  been  delivered  for  the  current  year, 
did  not  make  the  juror  either  the  partner  or  the  agent  of  the  plaiji- 
tiff,  and  did  not  disqualify  him  as  a  juror  under  beetion  602  of  th^ 
Code  of  Civil  Procedure;  snd  a  challenge  to  such  juror  for  cause 
was  properly  denied.  (Arnold  v.  Producers'  Fruit  Co.,  78ft.} 
See  Criminal  Law,  17;  Elections,  6. 

JUSTICE'S  COUBT. 
1.  Jurisdiction — Waiver  or  Objection. — Under  the  tenna  of  sub- 
division 4  of  section  890  of  the  Code  of  Civil  Procedure,  the  objec- 
tion that  the  action  has  not  been  commenced  in  the  proper  townahip 
is  waived,  if  not  taken  at  the  triaL  (McQorray  v.  Superior  Court 
of  San  Joaquin  County,  266.) 
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JUSTICE'S  COUBT  (Contmned). 

2.  Wbtp  of  Beview — Insutficixnt  PirrnoN. — A  petition  for  a  writ 
of  review  to  amral  a  judgment  of  the  superior  court  rendered 
on  appeal  from  the  judgment  of  a  justice 'a  court,  on  the  ground 
that  it  does  not  appear  from  the  eomplaint  in  the  justice's  court 
that  the  action  was  commenced  in  the  proper  township,  which  does 
not  allege  that  an  objection  to  the  jurisdiction  of  the  justice  of  the 
peace  was  taken  at  the  trial,  or  at  all,  is  insufficient.     (Id.) 

S.  JuDGUXNT   OP   Justice's   Goubov-Collatebal   Attack— Insuvti- 

GIEKT  OOMFLAINT — JUSISDIOTION — ^BSMEDT  BT  APPEAL. — ^Thc  judg- 
ment rendered  in  a  justice's  court,  which  had  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  person  of  the  defendant, 
cannot  be  collaterally  attacked  as  void  merely  because  the  complaint 
was  insufficient  to  constitute  a  cause  of  action.  The  sufficiency 
of  the  complaint  is  not  a  conclusive  test  of  the  jurisdiction  of  the 
justice's  court.  It  had  jurisdiction  to  determine  that  question,  an«1 
to  determine  it  wrong  as  well  as  right,  and  if  it  committed  error, 
and  the  complaint  was  fatally  defective,  the  only  remedy  was  by 
appeal.  (Brush  v.  Smith,  466.) 
4.  Validity  of  Execution— Amendabilitt—Beplbvim  of  Pbopebty 
Seized — Notice  to  Sheeiff. — ^In  an  action  to  recover  the  possession 
of  property  seized  by  the  sheriff  upon  execution,  where  the  plain- 
tiff in  such  action  merely  notified  the  sheriff  that  the  execution 
was  issued  upon  a  void  judgment,  an  objection  to  the  validity  of 
the  execution  merely  because  it  recited  that  the  judgment  was  re- 
covered 'Mn  Justice  John  Brown's  court,"  of  a  certain  township 
and  county,  instead  of  'Hhe  justice's  court"  of  such  township,  is 
merely  technical  and  not  tenable.  The  writ  was  amendable  in  that 
respect,  and  will  be  accorded  the  same  effect  as  to  acts  done  under 
it  as  if  it  had  been  amended.     (Id.) 

LACHES.    See  Mandamus,   2. 

LANDLOBD  AND  TENANT. 

1.  Qbowinq  Cbop — Subbsndee  of  Possession — Sale.— An  instruction 
to  the  effect  that  a  tenant  who  surrenders  the  leased  premises  sur- 
renders his  right  to  a  growing  crop  of  beets  to  the  landlord,  in  the 
Absence  of  an  agreement  on  the  part  of  the  landlord  to  pay  for  th<^ 
same,  is  not  objectionable.     (Silva  v.  Bair,  599.) 

2.  Countebclaim — Damages  fob  Abandonment  of  Lease — New 
Lease  fob  Yeabs — Evidence. — Under  a  counterclaim  in  such  action 
for  damages  for  the  abandonment  by  plaintiff  of  a  lease  from  the 
defendant  where  it  appeared  that  a  new  lease  for  a  long  term 
of  years  had  been  made  to  other  parties,  the  true  measure  of  dam- 
ages is  the  difference  in  the  rental  value  of  the  premises;  and  de- 
fendant is  not  entitled  to  offer  evidence  of  profitable  and  un- 
profitable months,  and  to  show  that  the  new  lease  was  made  at  the 
beginning  of  an  unprofitable  season.     (Id.) 
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3.  OOUNTEBCLAIU     NOT     ReGOVZRABLE  —  CONSCNT     TO     RESCISSIOK    OP 

LiASX — SuBBlNDKB  TO  New  Lbsszks. — The  defendant  m,8  not  en- 
titled to  reeover  any  damages  under  sneh  eounterelahn  when  it 
appeared  that  the  lease  was  rescinded  bj  the  consent  of  the  plaintiff 
and  defendant,  and  possession  was  surrendered  bj  plaintiff  to 
new  lessees,  to  whom  the  defendant  had  leased  the  premiaes  npoa 
different  terms  and  for  a  different  period  prior  to  such  sorrender. 
(Id.) 

4.  Nora  POB  Bknt— LniOATXD  Titli — Indkhkitt— CoMgraocriug  or 
OoNTiucT. — ^A  eontiaet  of  indemnitj  given  t^  a  landlord  to  kis 
tenants  contemporaneonslj  with  an  absolute  note  given  bj  them  to 
him,  payable  on  or  before  a  fixed  date,  in  a  snm  certain,  agreeii^ 
''to  fully  indemnify  them  in  the  payment"  of  the  note»  which  is 
described  as  given  "in  lien  of  rent  of  a  certain  piece  of  gronnd 
containing  one  hundred  acres  more  or  less,  and  now  in  litigation^" 
etc.,  is  to  be  construed  in  connection  with  the  note,  which  it  is 
contemplated  shall  be  paid  according  to  its  terms,  and  the  indemnity 
is  against  loss  to  the  tenants  in  case  plaintiff  should  lose  the  titie. 
(Prouty  V.  Adams,  304.) 

5.  Action  upon  Note — Detknsx  Inoonsistent  with  Contract.— In 
an  action  upon  the  note,  no  defense  can  be  interposed  which  is  in- 
consistent with  the  contract  of  Indemnity,  and  a  defense  that  the 
note  was  to  be  paid  only  on  a  contingency  which  had  not  arisen, 
such  as  that  defendants  would  not  be  required  to  pay  the  note  unless 
it  was  established  in  court  that  the  plaintiff  was  the  owner  of 
the  land,  ''and  that  it  was  not  established,"  is  not  tenable.     (Id.) 

6.  Pabol  EvmsNOK— Uncertain  Oontingenot — Indemnity  against 
Double  Rent — Consistency  with  Contract. — The  contract  of  in- 
demnity being  uncertain  as  to  contingency,  parol  evidence  is  ad- 
missible to  show  that  it  was  intended  to  indemnify  the  tenants 
against  loss  arising  from  the  pa3rment  of  double  rent,  if  the  land- 
lord's title  should  prove  invalid,  as  such  evidence  is  consistent  with 
the  terms  of  the  contract;  but  parol  evidence  is  not  admissible 
to  vary  the  written  contract  by  showing  that  the  note  was  not  to 
be  paid  at  all  except  upon  the  happening  of  a  certain  contingent. 
(Id.) 

7.  Action  by  Tenant — Killing  of  Domestic  AniuaIt— Failubb  o» 
Bailboad  Company  to  Fence  Track — Construction  or  Cods. — A. 
tenant  has  a  property  right  in  the  land  occupied  by  him  within  thd 
meaning  of  section  485  of  the  Civil  Code,  giving  a  right  of  actioa 
against  a  railroad  company  for  the  killing  of  a  domestic  animal 
"upon  their  line  of  road  which  passes  through  or  along  the 
property  of  the  owner  thereof,"  in  case  of  the  company's  failure 
to  fence  the  track.  Any  lawful  occupant  of  the  land  may  : 
the  action  in  case  of  such  failure.  (Walther  v.  Sierra  Bailway  < 
pany,  288.) 

Bee  Jury  and  Jurors;  Lease;   Unlawful  Detainer. 
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LANDS.    See  Publie  Landfl;  Swamp  and  Overflowed  Lands. 
^  LABCENT.    See  Griminal  Law,  16-20. 

\  LEASE. 

1.   EjxencBNT— Cboss-Oomplaint — Oil  Lease— Bight  op  BenewaIt* 
'.  BasACH  OF  Conditions — ^Findings  against  Eyidencb. — ^In  an  aetion 

of  ejeetment,  where  the  defendant  set  np  bj  way  of  eroes-eom* 
plaint  a  right  of  renewal  of  a  lease  of  oil-land  from  the  plaintiff, 
which  made  a  renewal  of  the  lease  depend  upon  the  perfonnanoe 
of  conditions,  which  the  court  found,  geneiallj  and  speciflcallj, 
had  been  complied  with,  whereas  the  evidence  dearly  showed  a 
^'  breach  of  the  conditions,  an  order  denying  a  new  trial  must  be 

^  reversed  for  insui&cieDcy  of  the  evidence  to  sustain  the  findings. 

(Swift  V.  Occidental  Mining  and  Petroleum  Co.,  161.) 
8.  Evidence — Use  of  Oil  fob  Fukl — Custom — Pbactigal  Constbito- 
TioN  OF  Lease. — Where  the  terms  of  the  lease  were  not  clear  as  to 
the  right  of  the  lessee  to  use  oil  for  fuel,  though  evidence  of  a 
custom  to  that  effect  among  oil  prospectors  was  not  admissible, 
evidence  was  admissible  to  show  that  the  plaintiffs  acquiesced  in 
the  burning  of  oil  in  the  work  of  development,  and  made  no  de- 
mand on  account  of  the  oil  so  used;  and  such  evidence  sufficiently 
^  establishes  a  practical  construction  of  the  lease  by  the  parties,  and 

sustains  a  finding  according  to  such  evidence.     (Id.) 
'  3.   Clause  as  to  Bights  of  Miners — Misuse  of  Word. — A  clause  in 

'  the  Inase  conferring  upon  the  lessees  ''such  other  rights  and  priv 

\X<^%^  as  are  vested  in  mines  under  the  laws  of  the  United  States 
^'  and  of  the  state  of  California,"  cannot  be  treated  as  meaningless 

^  because  of  the  use  of  the  word  ' '  mines, ' '  instead  of  ' '  miners, ' '  and 

<■  is  intended  to  confer  upon  the  lessees  the  rights  conferred  upon  pros- 

r'  pectors  of  mining-ground  by  the  laws  of  this  state  and  of  the 

Cnited  States.     (Id.) 
4.    Forfeiture  of  Lease — Waiver — Bights  of  Lessor — Breach  of 
Conditions  of  Be^ewal. — The  waiver  of  a  forfeiture  of  the  lease 
for  breach   of  conditions,  by   not   insisting  thereupon,   could   not 
affect  the  right  of  the  lessor  to  defeat  a  renewal  of  the  lease  for 
breach  of  conditions  upon  the  faithful  performance  of  which  the 
right  of  renewal  depended.     (Id.) 
\j.   Development — Amount  of  Expenditubb— Cessation  of  Work.— 
The  amount  expended  in  the  development  of  oil  under  the  lease 
:  was  properly  proved;  but  the  amount  expended  in  the  beginning 

?  of  the  operations  could  not  excuse  a  subsequent  cessation  of  work, 

t  in  breach  of  a  condition  of  renewal  of  the  lease.     (Id.) 

^  6.   Evidence — Expectation  of  Stoce:holders  and  Directors. — ^Evi- 

^  denee  was  not  admissible  to  prove  that  the  stockholders  and  di- 

'  rectors  of  the  defendant  corporation  expected  and  counted  upon  a 

^  renewal  of  the  lease.     Without  a  performance  of  the  conditions  of 
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the  lease,  their  expectations  were  of  no  ai^l,  and  with  it  im- 
necessary.  (I<L) 
7.  XJnderstandino  of  Pabties — ^Meanino  of  Contract. — ^The  oowrt 
properly  excluded  evidence  to  show  the  understanding  of  the  par- 
ties touching  the  meaning  of  the  contract  at  the  time  it  was 
executed.  (Id.) 
See  Grant;  Iiandlord  and  Tenant;  Municipal  CorpozatloDfly  4^  5. 

LIFE   ESTATE.    See   Grant. 

LIS  PENDENS.    See  Mortgage,  2L 

MALICIOUS  PROSECUTION. 

1.  Lkoal  Termination  of  Suits — Detebionation  of  Mebtts  not  Be- 
QUTRED. — ^In  order  to  maintain  an  action  for  maUeious  proseeataoii 
the  plaintiff  must  show  that  the  prosecution  or  suits  eomplainad 
of  as  malicious  had  been  legally  terminated;  but  it  is  not  neeeesazy 
to  show  that  there  was  a  determination  upon  the  merits.  The  prose- 
cution may  be  regarded  as  terminated  when  it  has  been  dispoeed  of 
in  such  a  manner  that  it  cannot  be  revived,  so  that  the  proseeotor 
if  he  intends  to  proceed  further  must  institute  proceedings  de  aofo. 
(Hurgren  v.  Union  Mutual  Life  Insurance  Company,  585.) 

^.  Burden  of  Proof. — The  burden  of  proof  is  upon  the  plaintiff  not 
only  to  show  that  the  action  complained  of  as  malicious  had  ter- 
minated, but  also  to  show  that  it  was  commenced  malieioasly  and 
without  probable  cause.     (Id.) 

d.  Improper  Nonsuit  —  Evidrnce  —  Repeated  Dismissal  of  Uk- 
fX)UNDED  Actions — Appearance  for  Defense — Malice — Want  of 
Probable  Cause. — A  judgment  of  nonsuit  will  be  sustained,  if  sus- 
tainable, upon  any  ground  assigned;  but  where  the  pleadings  and 
proof  showed  that  plaintiff  applied  to  defendant  for  a  poliey  of 
Ufe  insurance  for  one  thousand  dollars,  and  defendant  tendered 
a  policy  for  two  thousand  dollars,  and  demanded  the  premiun 
therefor,  which  plaintiff  refused  to  pay,  and  that  defendant  had 
brought  three  several  suits  for  such  premium,  which  pbintiff 
appeared  to  defend,  and  each  of  which  was  dismissed  by  defendant. 
and  there  was  evidence  tending  to  show  that  the  one  who  seeured 
the  application  was  defendant's  agent,  and  that  the  suits  were 
malicious  and  without  probable  cause,  the  granting  of  a  nonsuit  for 
want  of  proof  that  such  suits  were  determined  upon  the  merits, 
and  for  want  of  proof  as  to  such  agency,  maliee,  and  want  ef 
probable  cause,  was  improperly  granted.     (Id.) 

4.  Error  in  Striking  Out  Parts  of  Complaint. — ^Where  the  eooit 
struck  out  from  the  complaint  some  redundant  matter,  but  also 
struck  out  matter  which  was  not  redundant,  and  which  relatsd 
to  the  origin  and  causes  of  the  suits  eomplained  of  as  malieiooi^ 
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and  which  left  the  complaint  incomplete  and  without  grammatical 
connection,  the  order  striking  out  such  proper  matter  was  erroneous. 
(Id.) 

5.  EviDENCK  OF  Agency — Notice  op  Withdrawal  op  Aoenot. — ^A 
notice  published  by  the  defendant  while  the  lawsuit  was  pending, 
which  stated  that  the  one  who  solicited  plaintiff's  policy  had 
been  acting  as  agent  for  the  defendant,  but  was  no  longer  con- 
nected with  the  company  defendant,  and  which  tended  to  show  the 
previous  existence  of  the  agency  when  the  transaction  alleged  took 
place,  was  improperly  excluded.     (Td.) 

6.  Letter  op  Plaintipp  to  Defendant. — A  letter  written  from  plain- 
tiff to  defendant  before  the  third  suit  was  commenced,  the  receipt 
of  which  was  acknowledged  by  the  defendant,  and  which  informed 
defendant  of  what  had  occurred,  and  that  the  company's  agent  had 
raised  the  policy  etc.,  was  admissible  to  show  knowledge  of  the 
alleged  fraud  of  the  agent,  and  that  the  company  was  put  on 
inquiry  as  to  the  facts  before  the  last  suit  was  commenced.     (Id.) 

7.  Suit  by  Collector — Authority  for  Dismissal — Evidencx  Improp- 
erly Excluded. — Where  one  of  the  suits  dismissed  was  brought  in 
the  name  of  a  collector,  to  whom  the  claim  for  premium  had  been 
assigned  for  collection,  and  be  was  notified  that  the  suit  was  dis- 
missed, it  was  error  for  the  court  to  refuse  to  allow  the  plaintiff 
to  ask  him  at  whose  request  it  was  dismissed,  and  whether  he 
had  orders  therefor,  and  from  whom.     (Id.) 

8.  Unexplained  Dismissal — Malice  and  Want  op  Probable  Cause. 
— If  the  defendant  procured  the  dismissal  of  the  suit  by  the  col- 
lector, without  just  reason  shown  therefor,  that  fact  would  be  some 
evidence  tending  to  prove  malice  and  want  of  probable  cause.     (Id.) 

MANDAMUS. 

1.  "Reinstatement  op  Policeman — Statute  op  Limitations — Dk- 
MURREB. — An  application  for  a  writ  of  mandamus  is  a  special 
proceeding  of  a  civil  nature,  which  is  subject  to  the  rules  which 
govern  the  limitation  of  actions.  An  application,  therefore,  to  rein- 
state a  policeman,  which  shows  on  its  face  that  more  than  seven 
years  had  elapsed  after  his  dismissal  before  the  petition  was  filed, 
is  demurrable  on  the  ground  that  it  was  barred  by  the  statute  of 
limitations,  whether  it  be  deemed  barred  by  subdivision  1  of  seetion 
338  of  the  Code  of  Civil  Procedure,  or  by  section  343  of  that  code. 
(Jones  V.  Board  of  Police  Commissioners  of  City  and  County  of  San 
Francisco,  96.) 

2.  Laches. — The  proceeding  is  also  barred  by  laches.  Courts  will  not 
allow  parties  to  sleep  upon  their  rights  for  so  many  years  and  then 
invoke   the  aid   of  this   prerogative   writ.     (Id.) 

MASTER  AND  SERVANT.     See  Negligence,  3-6. 
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MEASUBE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

1.  Construction  of  Bbidgi — ^Usz  of  Materials  im  Teicpobaxt 
Structuke — ^Property  of  Contractors — Provision  in  Contract. 
— Materialmen  cannot  enforce  a  lien  upon  a  completed  bridge  for 
materials  which  were  not  furnished  to  be  used,  and  were  not  actually 
used,  in  the  bridge  as  contracted  for  and  completed,  but  were  for- 
nished  and  used  only  in  the  erection  of  a  temporary  structure  which 
formed  no  part  of  the  completed  bridge,  but  which  the  contra«fcon 
were  permitted  by  the  contract  to  proride  for  temporary  support 
of  track,  rails,  and  cars,  to  prevent  damages  for  delay  under  the 
terms  of  the  contract  until  permanent  steel  support  should  be  fur- 
nished as  contracted  for,  which  temporary  structure  remained  the 
property  of  the  contractors,  and  was  properly  removed  l^  them 
when  the  bridge  was  completed.  (Stimaon  Mill  Company  ▼•  Los 
Angeles  Traction  Company,  80.) 

2.  Use  of  Temporary  SrsucTURa — Acokptanob— Yom  Oonikaot-* 
EviDBNCE  OF  Construction. — The  use  by  the  defendant  of  the  tem- 
porary structure  for  the  running  of  trains  did  not,  under  the 
circumstances  of  the  case,  furnish  any  evidence  of  the  acceptance 
of  the  bridge  as  completed;  nor  was  its  occupation  by  it  under  a 
void  contract  conclusive  evidence  of  construction.     (Id.) 

3.  Ldcn  for  Wages — ^Laborers  on  Threshino-Machinx— Oony&aov 
with  Lessee — ^Lien  for  Value. — Where  the  defendant  who  made 
the  contract  with  laborers  upon  a  threshing-machine  was  a  leasee  for 
the  defendant  appealing,  who  owned  the  machine,  an  objeetion 
that  the  appellant  was  not  liable  to  a  lien  for  the  contract  priee, 
but  only  for  the  value  of  the  work,  is  untenable,  where  the  value 
of  the  work  is  alleged  and  found,  and  a  Hen  is  only  given  for  the 
value  found  by  the  court.     (Clark  v.  Brown,  93.) 

4.  Contract  for  Services  and  Horses — Ssgregatidn  of  Sbrviobb. — 
The  fact  that  a  laborer  .made  an  entire  contract  with  the  lessee  for 
personal  services  and  horses  at  the  rate  of  four  dollars  per  day 
does  not  preclude  a  lien  upon  the  threshing-machine  for  the  value 
of  the  personal  services  rendered,  though  no  lien  could  be  or  was 
allowed  for  the  work  done  by  the  horses.     (Id.) 

5.  Assignability  of  Lien. — ^The  lien  acquired  by  a  laborer  on  a 
threshing-machine  under  the  act  of  March  12,  1885,  (Stats.  1885, 
p.  109,)  is  assignable.     (Id.) 

0.  foreclosure  of  Lien — Costs  against  Owner  Defendinq — ^Ajcoumt 
of  Judgment. — The  foreclosure  in  the  superior  court  of  the  Hens 
of  laborers  upon  a  threshing-machine  is  an  action  in  equity,  and 
costs  were  properly  allowed  therein  against  the  owner  of  the  ma^ 
chine,  who  was  a  necessary  party  defendant,  and  who  appeared  and 
made  affirmative  defenses  against  the  claims  of  the  plaintiff,  not- 
withstanding the  amount  of  the  Judgment  rendered  was  less  tlH» 
threp  hundred  dollars.     (Id."^ 
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7.  CoNCUBBENT  JuBiSDiOTiON. — In  actions  of  this  character,  where  the 
claim  is  for  less  than  three  hundred  dollars,  the  superior  court  has 
eoncurrent  jurisdiction  with  that  of  justices  of  the  peace,  and  the 
plaintiff  is  entitled  to  costs,  whether  he  seeks  relief  in  one  juris- 
diction or  the  other.     (Id.) 

8.  PRETKHBfiD    CLUMS    Or    LiLBOKERS     POB    WaOES — CONSTRUCTION     07 

Code — Lien  not  Given. — Section  1206  of  the  Code  of  Civil  Proce- 
dure, giving  preferred  claims  to  laborers  for  their  wages,  provides  a 
remedy  for  their  enforcement  which  is  exclusive,  and  creates  no 
lien  upon  the  debtor's  property  which  can  be  enforced  or  foreclosed 
in  equity.     (Winrod  v.  Wolters,   399.) 

9.  INJT7NGTI0N — DISMISSAL    Of    ATTACHMENT    SuiT — ENFORCEMENT    07 

Lien. — Laborers  having  preferred  claims  cannot  maintain  an 
injunction  to  prevent  an  attaching  creditor  from  dismissing  his  at- 
tachment suit  after  notice  given  to  such  creditor  of  their  preferred 
claims  according  to  law;  nor  can  they  enforce  a  lien  in  equity  as 
against  such  creditor  and  the  debtor  and  the  sheriff  who  levied  the 
attachment.  (Id.) 
10.  Jurisdiction  or  Superior  Court — ^Vom  Judgment  and  Execution. 
— Several  laborers,  no  one  of  whom  has  a  claim  equal  to  three  hun- 
dred dollars,  and  who  have  no  joint  interest,  cannot  give  jurisdiction 
to  the  superior  court  by  a  joinder  of  their  several  claims  in  one  ac- 
tion. The  superior  court  had  no  jurisdiction  of  the  subject-matter 
of  said  action,  and  no  power  to  render  a  joint  judgment  in  favor 
of  the  several  plaintiffs.  Such  judgment  is  void  upon  the  face  of  this 
record,  and  the  execution  issued  thereupon  is  void,  and  was  prop- 
erly quashed.     (Id.) 

MINES  AND  MINING. 

1.  Mining  Claims — Efpeot  op  TowNsns  Entry  and  Patent. — A 
townsite  entry  and  patent  does  not  carry  title  to  any  mine  of  gohl, 
silver,  einnabar  or  copper  known  to  be  valuable  for  mining  purposes 
at  the  date  of  the  entry,  or  to  any  valid  mining  claim  or  possession 
then  held  under  existing  laws.  In  respect  to  a  valid  mining  claim 
or  possession,  it  is  immaterial  whether  the  claim  was  then  known 
to  contain  mineral  of  sufficient  value  to  justify  exploration  or  not. 
(Callahan  v.  James,  291.) 

8.  Assessment  Work — Forfeituiue — ^Burden  of  Proof. — When  there 
has  been  a  valid  location  of  a  mining  claim,  and  possession  has  been 
maintained  thereunder,  the  burden  of  proving  the  facts  constituting 
a  forfeiture  of  the  title  or  right  of  possession  by  failure  to  do  the 
annual  assessment  work  required  is  upon  the  party  asserting  it. 
(Id.) 

8.  Action  to  Quiet  Title— Failure  to  Find  upon  Defense  of  For- 
feiture— Evidence  in  Statement. — In  an  action  by  the  owner  of 
a    mining    claim  to    quiet    his    title    thereto    against    defendants 
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elainiing  under  a  townsite  entry  and  patent,  where  the  evideaee 
in  the  statement  is  Bu£Bcient  to  justify  a  finding  that  the  annua] 
work  waa  done  by  the  mining  claimanta,  and  there  ia  no  eridenee 
to  sustain  the  defense  of  forfeiture,  the  failure  to  find  upon  aoeh 
defense  will  not  justify  a  reversal.     (Id.) 

4.  £vii>£NCB — InsNTinoATimr  OF  Claim — Continuamcx  or  Ykxh  u 
Adjoining  Claim. — Evidence  was  admissible  to  show  that  the 
same  vein  ran  through  plaintiff's  mining  claim  and  a  mine  belong- 
ing to  other  claimants,  which  was  shown  to  adjoin  plaintiff's  mine, 
as  tending  to  identify  the  plaintiff's  mining  claim  and  its  loeatioa 
on  the  ground.     (Id,) 

6.  Mining  Ci.aims — Action  to  Qunr  Tttli — ^Fikdinos — Suffcblt  or 
Judgment — Matters  or  Evidence — Ultimatb  Facts. — ^In  an  actum 
to  quiet  title  to  mining  claims,  findings  that  plaintiff  ia  not  the 
owner  or  entitled  to  possession  of  the  property,  and  that  sinee  a 
certain  date  the  defendant  has  been  the  owner,  in  poeaesBion,  and 
entitled  to  the  possession  of  the  property,  are  sufficient  to  support 
a  judgment  for  the  defendant;  and  matters  of  evidence  rdating  to 
proceedings  in  the  land  office,  the  citizenship  of  the  partiea,  and 
other  matters,  though  proper  to  be  considered  by  the  court  in  reach- 
ing  the  ultimate  facts  found  by  the  court,  are  not  required  to  be 
passed  upon  in  the  findings.     (Gruwell  v.  Bocca,  417.) 

6.  Bight  or  Purchase  under  Mining  Laws — Contest  in  Land  Or- 
ncE — Province  or  State  Court. — Where  a  contest  in  the  land  office 
of  the  United  States  of  the  right  to  purchase  mining  property  from 
the  federal  government  under  the  mining  laws  is  referred  to  the 
:ftaie  courts  to  determine  the  question  of  "the  right  of  poeaeesion," 
the  state  court  must  detormine  that  question  by  a  proeeeding 
authorized  by  the  state  laws  as  though  no  contest  were  pending  in 
the  land  office,  and  does  not  concern  itself  whether  or  not  its  judg- 
ment can  be  used  in  the  land  office.     (Id.) 

7.  Erroneous  Part  or  Judgment — Excess  or  Jurisdiction — ^Modi- 
fication OF  Judgment. — A  part  of  the  judgment  in  the  superior 
court,  declaring  that  the  defendant  is  entitled  to  purchase  certain 
named  mining  claims  from  the  government  of  the  United  States,  an*] 
to  receive  a  patent  therefor,  is  erroneous  and  in  excess  of  juria- 
diction,  and  will  be  stricken  from  the  judgment  upon  appeaL     (Id.) 

See   Nuisance;   Public  Lands. 

MORTGAGE. 

1.  Forecix)sure  of  Mortgage — Subsequent  Grant  or  Bight  or  Way- 
Releases  BY  Mortgagee  after  Grant — Mode  or  Sale — ^Rights  or 
Grantee. — Where  subsequent  to  the  execution  of  a  mortgage  the 
mortgagor  granted  a  right  of  way  over  the  mortgaged  lands  to  a 
third  party,  the  mortgagfte  could  not,  subsequenty  to  that  deed, 
prejudice  the  owner  of  the  right  of  way  by  releases  of  other  par 
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tions  of  the  mortgaged  premues;  and  the  grantee  has  the  right 
upon  foreclosure  of  the  mortgage  to  have  it  ezplieitlj  ordered  that 
that  portion  of  the  mortgaged  premises  not  covered  by  the  right 
of  waj  should  be  first  sold,  and  that  the  right  of  way  should  only 
be  sold  in  case  of  deficiency.  (Merced  Security  Savings  Bank  v. 
Simon,  11.) 
2.  MoRTGAQS  or  Wife's  Pbopesty — Joint  Ezeodtion  with  Husband 
— ^Verbal  Instructions  to  Husband — Delivxry  to  Mortgagees.— 
Where  a  wife  executed  a  mortgage  of  her  property  jointly  with 
her  husband,  and  delivered  it  to  her  husband  to  be  delivered  to  the 
mortgagees,  but  with  instructions  to  eocact  from  the  mortgagees 
a  certain  promise  before  delivery  of  it  to  them,  and  he  delivered 
it  to  them  without  exacting  such  promise,  or  informing  them  of  her 
instructions,  the  completeness  of  the  delivery  to  the  mortgagees 
was  not  affected  by  the  wife's  secret  verbal  instructions  to  her 
husband.  (Alexander  v.  Welcker,  302.) 
8.  Mortgage  roR  Purchase  Money — Purchase  of  Land  by  Son — 
Part  Payment — Estoppel. — Where  the  note  and  mortgage  of  the 
wife's  property  were  executed  by  the  husband  and  wife  in  further- 
ance of  a  proposed  purchase  of  land  by  their  son  from  the  mort- 
gagees, who  agreed  to  take  the  mortgage  as  part  payment,  upon 
delivery  thereof  by  the  husband  as  one  of  the  mortgagors,  the  mort- 
gagees were  justified  in  closing  the  contract  of  purchase,  and  when 
they  did  so  the  wife  is  estopped  from  denying  the  delivery  of  the 
mortgage.     (Id.) 

4.  Deed  Absolute — Possession  of  Mortgagee — Accounting — Com- 
pensation.— In  an  action  by  the  mortgagor  for  an  accounting  and 
reconveyance  of  property  conveyed  to  a  mortgagee  by  deed  absolute 
in  form,  intended  as  a  mortgage,  the  mortgagee  in  possession  is  not 
entitled  *to  compensation.     (Moss  v.  Odell,  335.) 

5.  Items  of  Account — Moneys  Beceived  to  Use  of  Mortgagor — 
Moneys  Disbursed — Statute  of  Limitations. — Moneys  received 
by  the  mortgagee  in  possession  to  the  use  of  the  mortgagor,  as  the 
owner  of  the  equitable  interest,  were  properly  chargeable  to  the 
mortgagee;  and  the  mortgagee  should  have  been  credited  with 
moneys  paid  to  the  mortgagor  and  to  his  use.  The  statute  of  limi- 
tations as  to  the  accounting  only  begins  to  run  from  the  last  item 
charged  on  either  side.     (Id.) 

6.  Payment  of  Note  of  Mortgagee  to  Mortgagor — Appuoation 
OF  Payments — Time  of  Advances. — Payments  made  by  the  mort- 
gagee to  the  mortgagor,  without  direction  as  to  their  speeifie  appli- 
cation, are  to  be  regarded  as  applied  on  a  note  of  the  mortgagee 
to  the  mortgagor  which  was  due  prior  to  the  mortgage,  and  the  ad- 
vances by  the  mortgagee  under  the  mortgage  must  be  regarded  as 
conunencing  only  upon  the  satisfaction  of  such  note.     (Id.) 

7.  Delivery  of  Paid  Note  More  than  Four  Years  after  Maturity. 
— The  Bubsaquent  delivery  of  the  satisfied  note  to  the  mortgagee 
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more  than  four  yean  after  iti  maturitj  in  without  mgnifieaiiee^ 
so  fkr  aa  treating  it  ae  dieeharged  bj  paynienti  of  the  mort- 
gagee applied  thereon  is  eoneemed.     (Id.) 

8.  BxjBonoN  or  Cbsditb— Greatbb  Ebrob  in  Imtebbst— Appelzjqit 
KOT  Injueid— 'Affibuakoc  Or  JuDOMXNT. — ^Where  the  rejeetion  of 
erediti  whieh  ehould  have  been  allowed  to  the  mortgagee  appellant 
were  more  than  offset  by  an  error  in  the  interest  aeeount  in  favor 
of  the  mortgagee,  so  that  the  resolt  of  a  eorrect  statement  of  tlie 
aeeount  would  show  a  less  indebtedness  on  the  mortgage  tban  that 
allowed  l^^  the  eourt,  the  appellant  is  not  injured  fay  the  resok; 
and  the  judgment  determining  the  amount  of  indebtedness  seeored 
t^  the  mortgage  will  be  affirmed.     (Id.) 

9.  iNTIBLOOUTOaY   DSGBU  —  RErEBKNd  —  AmaiCANCB  —  PUKCSPLXS 

NOT  FizsD — Consent  to  Hba&ino  by  Goubt — ^Rkvbw  upon  Appeal. 
— Where  an  interlocutory  decree  for  an  aceounting  affirmed  by  tliii 
eourt  ordered  a  reference  to  take  the  aeeount  against  a  mortgagee 
in  possession,  but  did  not  purport  finalfy  to  deteimine  tlie  rights 
of  the  parties  as  to  the  rules  or  principles  upon  which  the  aeeount 
was  to  be  taken,  and  by  consent  of  the  parties  the  referenee  was 
abandoned,  and  a  hearing  had  by  the  judge,  the  matter  and 
method  of  the  accounting  was  thereby  set  at  large,  and  the  deeisioa 
of  the  court  is  subject  to  review  in  this  court     (Id.) 

10.  OoNSTSucnoN  or  Finding — Non-Payment  or  Notb— Lboal  Sati»- 
rAOTiON. — ^A  finding  as  to  non-payment  of  the  note  from  the  mort- 
gagor to  the  mortgagee,  taken  in  connection  with  the  other  find- 
ings, is  construed  to  mean  that  there  was  never  any  express  appKea- 
tion  of  the  advances  as  a  payment  thereon,  and  not  that  the  note 
was  not  in  fact  satisfied  by  the  legal  application  of  the  mon^fs 
advanced  to  the  mortgagee  as  payments  thereon.     (Id.) 

11.  FORBCLOSUBB   Or   MOBTGA0S-->JUBI8DICTION   Or   GbUBT— ACTIOK   IQS 

Pabtition. — In  an  action  for  the  foredosure  of  a  mortgage,  the 
court  has  merely  jurisdiction  to  foreclose  the  mortgage  sued  upon 
and  the  rights  of  all  parties  holding  under  and  subject  thereto.  It 
had  no  jurisdiction  to  reach  over  into  a  separate  partition  soit^ 
begun  prior  to  the  execution  of  the  mortgage  by  one  of  tlie  ten- 
ants in  common  who  were  parties  to  that  suit,  and  to  take  eontrol 
and  jurisdiction  thereof  in  the  interest  of  the  mortgageei  (Toide 
Brothers  Company  v.  Quinn,  382.) 

12.  Duty  of  Mobtoagbb  to  Intebvenb  in  Pabtition  Suit. — ^The  mort- 
gagee having  no  lien  when  the  action  for  partition  was  begun,  the 
plaintiff  therein  was  not  bound  to  make  him  a  party  thereto;  bat 
it  was  the  right  and  duty  of  the  mortgagee  to  intervene  in  tiie 
partition  suit,  and  set  up  his  mortgage  lien,  and  have  it  adjusted 
in  the  partition  decree  as  provided  by  the  code.     (Id.) 

IS.  Sale  undeb  Fobeclosube — Action  to  Redeem — EzpntAnoN  <w 
Statxjtoby  Pebioi>— Law  or   Case— Paoor  or  Suwicubnt   Ooik- 
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FLAIKT^ — ^In  an  aotioii  to  redeem  from  a  foreeloeure  sale,  after  the 
time  for  statntoiy  redemption  had  expired,  before  the  offer  to  re- 
deem had  been  made,  where  the  eompbint  was  adjudged  sufficient 
upon  a  former  appeal,  the  right  of  the  plaintiffs  to  redeem,  upoD 
proof  of  the  material  averments  of  the  eomplainh,  is  the  settled 
law  of  the  ease.     (Benson  t.  Bunting,  402.) 

14.  Otfeb  to  Bxdxxm — ^Denial  of  Biobt — Findings — Omission  to 
Find  OnrsB. — ^Where  the  complaint  alleged  an  offer  to  redeem  at 
a  eertain  time,  and  also  alleged  that  the  defendant  procured  a  deed 
at  the  eommissioner's  sale  under  foreclosure,  and  ever  since  has 
claimed  to  be  the  owner  of  the  premises,  free  from  any  right  of  re- 
demption in  the  plaintiffs,  where  the  offer  was  put  in  issue,  but  tho 
latter  averment  was  admitted  and  found  to  be  true,  it  was  unneces- 
sary for  the  oourt  to  find  in  addition  that  plaiatiffs  had  performed 
the  vain  act  of  offering  to  do  what  the  defendant  denied  them  the 
right  to  do.     (Id.) 

15.  Claim  for  Taxes — Offset  of  Bental  Value. — Tt  was  proper  for 
the  court  in  fixing  the  amount  to  be  paid  for  redemption  by  the 
plaintiffs  to  allow  an  offset  of  the  rental  value  of  the  premises 
while  in  defendant's  possession.     (Id.) 

16.  Impbovements  Made  atteb  Suit  to  Bedeem.— The  defendant  was 
properly  refused  the  value  of  improvements  made  after  the  suit 
was  eommenced  to  redeem  the  property,  and  after  defendant 
knew  that  the  plaintiffs  denied  his  ownership  or  right  to  the  prem- 
ises, and  knew  that  he  got  into  possession  against  the  consent  of, 
and  in  hostility  to,  the  claims  of  the  plaintiffs  for  redemption.    (Id.) 

1/.  Invalid  Street  Assessment. — The  defendant  was  properly  dis- 
allowed the  amount  of  an  invalid  street  assessment  against  the 
land,  which  the  court  found  to  be  void,  as  being  an  assebsment 
against  too  much  land.     (Id.) 

18.  Interest  Allowed  for  Bedemftion. — ^Where  the  court  allowed  the 
statutory  rate  of  two  per  cent  per  month  during  the  six-months 
statutory  period  for  redemption,  and  thereafter  the  legal  rate  of 
seven  per  cent  per  annum,  the  defendant  cannot  claim  that  two  per 
cent  per  month  should  be  allowed  until  the  time  of  actual  redemp- 
tion, and  has  no  just  reason  to  complain  as  to  the  amount  of  in- 
terest allowed  after  his  repudiation  of  the  right  of  plaintiffs  to 
redeem.     (Id.) 

19.  Action  to  Foreclose  Mortgage — Dismissal— Failure  to  Serve 
AND  Bbturn  Summons. — An  action  to  foreclose  a  mortgage,  in 
which  there  was  a  failure  to  serve  and  return  the  summons  within 
three  years  after  the  commencement  of  the  action,  and  in  which 
there  was  no  appearance  within  that  period,  must  imperatively 
be  dismissed  under  the  mandatory  provision  of  subdivision  7  of 
section  581  of  the  Code  of  Civil  Procedure.  (Sworcfigiter  v.  White, 
67«.) 
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20.  Loss  OF  JmusDionoN — ^Aiobndkd  and  Supplxhkntal  OovFLAHfr 
BT  Third  Pabit — Void  Limitation  or  Judqickkt  of  I>18mth8at>— 
After  the  eonrt  had  lost  all  jnrisdieiion  of  the  action  bj  a  die- 
missal  thereof,  the  filing  of  an  amended  and  supplemental  eomplaiot 
by  a  third  party  substituted  as  plaintiff  in  the  same  aetion,  more 
than  four  yean  after  its  eommeneement,  and  the  subsequent  ap- 
pearanee  of  one  of  the  original  defendants  therein,  cannot  revire 
the  former  action  so  as  to  change  the  result;  and  an  amended  judg- 
ment limiting  the  former  judgment  of  dismissal  of  the  action  to  the 
original  mortgagor,  upon  whose  motion  it  was  dismissed,  wms  «Itni 
vires  and  void.     (Id.) 

SI.    FO&BCLOSTTBB  OF  MOBTGAQB — PaBTIBB — UNBBOOBDB)  I>BED— LIB  PX2i- 

DBNS — ^Bepbbsentation  OF  Gbantkb  BT  MoBTOAOOB. — A  grantee  of 
the  mortgagor  who  holds  an  unrecorded  deed  made  prior  to  the  com- 
mencement of  an  action  to  foreclose  the  mortgage,  in  which  \ 
notice  of  lis  pendens  has  been  filed  for  record,  and  of  which  deed 
the  plaintiff  had  no  actual  notice  when  the  action  was  commeneeJ. 
is  not  a  necessary  party  to  the  action,  and  is  bound  by  the  decree 
rendered  therein  against  the  mortgagor,  who  fully  represents  the 
grantee  for  all  the  purposes  of  obtaining  jurisdiction.  (HibemiA 
Savings  and  Loan  Society  v.  Cochran,  653.) 

22.  Subskqubnt  Knowlkdgx  IiciCATEBiAL. — It  IS  immaterial  that  sub 
sequent  to  the  commencement  of  the  action  it  comes  to  the  knowl- 
edge of  the  plaintiff  that  the  mortgagor,  prior  or  subsequent  to 
the  commencement  of  the  action,  eonv^ed  the  mortgaged  propotj 
to  another.  The  situation  is  determined  by  the  condition  of  af- 
fairs at  the  time  of  the  commencement  of  the  action.     (Id.) 

23.  JuusDicTiON  OF  Person  of  Mobtgaoob — ^Voluntaby  Appbabance. 
— The  voluntary  appearance  of  the  mortgagor  at  any  time  within 
three  years  after  the  commencement  of  the  action  gives  juriadiction 
of  his  person,  and  is  equivalent  to  personal  service  of  the  summons 
and  copy  of  the  complaint  upon  him  within  that  period.     (Id.) 

24.  Betubn  of  Summons — Poweb  of  Coxtbt. — Notwithstanding  the 
return  of  the  summons  and  the  fact  that  the  clerk  had  lost  power 
to  issue  an  cUias  summons,  the  court  had  the  power  either  to  order 
the  returned  summons  to  be  served,  or  to  order  a  new  sumjnoos  to  be 
issued  for  service.     (Id.) 

25.  Bights  or  Pubghaseb — Defense  of  Intxbbstb — Spxgiai.  Afpbab 
ance — Motion  to  Yaoatb  and  Dismiss. — ^A  purchaser  holding  as 
unrecorded  deed  ante  litem  has  the  same  right  as  a  purchaser 
pendente  lite  to  appear  and  ask  to  be  made  a  party  defendant, 
for  the  protection  of  his  interests;  but  by  his  course  in  ap* 
pearing  specially  before  judgment  to  move  to  vacate  the  appeaxaaec 
of  the  mortgagor  and  dismiss  the  action,  he  in  effect  declined  to 
become  a  party;  and  his  subsequent  motion  after  judgment  to 
vacate  the  judgment,  and  to  set  aside  the  default  and  appearanec 
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of  the  mortgagor,  and  to  dismiss  the  action  on  the  same  gronnds 
on  which  his  former  motion  was  made,  was  properly  denied.     (Id.) 
See  Corporations;  Judgment,  1. 

MITNICIPAL  CORPOBATIONa 

1.  MuNiaPAL  Chabtjee — Taxation  for  BEvmnTi — ^''Mitkicipal  Af- 
FAm" — Constitutional  Law — ^Powkb  of  Legislature. — A  muni- 
eipal  charter  framed  under  section  8  of  article  XI  of  the  constitu- 
tion, conferring  upon  it  the  power  of  taxation  for  purposes  of 
revenue,  makes  such  power  a  "municipal  affair,"  within  the  mean- 
ing of  section  6  of  that  article,  making  an  exception  of  "municipal 
affairs"  to  the  operation  of  general  laws;  and  such  power  cannot 
be  withdrawn  or  abrogated  by  the  legislature.  [Beattj,  C.  J^  and 
Lorigan,  J.,  dissenting.]     (Ex  Parte  Braun,  204.) 

2.  Operation  of  Politigal  Code — Taxation  for  Bequlation  Only.— 
Section  3366  of  the  Political  Code,  enacted  in  1901,  providing  that 
' '  boards  of  supervisors  of  the  counties  of  the  state,  and  the  legisla- 
tive bodies  of  the  incorporated  cities  and  towns  therein,  shall,  in 
the  exercise  of  their  police  powers,  and  for  the  purpose  of  regula- 
tion, as  herein  provided,  and  not  otherwise,  have  power  to  license  all 
and  every  kind  of  business  not  prohibited  bj  law,''  etc.,  is  not  appli- 
cable to  a  city  governed  by  a  charter  framed  under  the  consti- 
tution, where  such  charter  confers  ui>on  its  legislative  body  the 
power  to  impose  and  coUeex  license-taxes  for  revenue  purposes. 
[Beatty,  C.  J.,  and  Lorigan,  J.,  dissenting.]     (Id.) 

3.  Source  of  Charter  Power  of  Taxation. — ^The  power  of  cities  un- 
der freehold  charters  to  raise  money  by  taxation  for  municipal 
purposes  does  not  find  its  source  in  any  grant  by  the  legislature, 
but  has  been  directly  granted  by  the  people  of  the  state  by  th« 
provisions  of  the  constitution.     (Id.) 

4.  Public  Park — ^Dedication  by  Legislature — Power  of  Lease  un- 
der Charter — Injunction  by  Taxpayer — Dissolution. — Where  a 
public  park  of  several  hundred  acres,  at  a  distance  of  seven  miles 
from  the  center  of  a  city,  was  never  dedicated  by  individuals,  but 
was  originally  surveyed  for  a  park  by  the  city  authorities,  and 
was  dedicated  as  a  public  park  by  an  act  reincorporating  the  dty, 
and  such  act  and  each  subsequent  charter  of  the  city,  including  the 
present  charter,  approved  by  concurrent  resolution  of  the  legislature, 
authorized  a  lease  of  some  portion  of  the  park,  and  a  lease  of  two 
and  a  half  acres  thereof  was  made  for  hotel  purposes,  as  pro- 
vided in  its  present  charter,  in  such  a  way  as  not  in  any  maimer  to 
restrict  or  interfere  with  the  free  use  of  the  waters  or  grounds 
of  the  park  by  the  public,  and  the  lease  was  for  the  evident  benefit 
of  the  public  and  of  the  dty,  a  taxpayer  cannot  sustain  an  injunc- 
tion to  prevent  the  execution  of  such  lease;  and  a  temporary  in- 
junction issued  at  his  suit  was  properly  dissolved.  (Barter  v. 
City  of  San  Jose,  659.) 
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6.  CbabtkBt— Civil  Codb. — ^The  injunetion  wms  pioperlj  dinohed, 
whether  the  lease  is  to  be  deemed  authorised  bj  the  expiew  tcnm 
of  the  city  charter  or  ia  subject  to  the  limitatioiia  of  oeetiona  711 
and  718  of  the  Civil  Code.  The  lease,  if  subject  to  those  seetioos, 
would  be  valid  as  to  the  period  allowed  therebj,  and  on^  roid  as 
to  the  excess  of  the  period.     (Id.) 

Bee  Certiorari;  Counties;  Irrigation  District;  Schools;  Taxation. 

ACUBDEB  AND  MANSLATJGHTEB.    See  Criminal  Law,  21-53. 

NEGLIGENCE. 

1.  Phtsioian — iNSTRUcnoKS. — ^In  an  action  against  a  phjsiciany  in 
which  the  complaint  charged  the  defendant  with  negligence  and 
want  of  skill  in  treating  the  plaintiff,  an  instmctton  as  follows, 
''The  defendant  in  this  action  is  not  charged  hj  the  plaintiffs  with 
any  lack  of  general  skill  or  competency  as  a  physician  and  surgeon. 
This  amounts  to  an  admission,  and  you  are  bound  to  hold  aeeord- 
ingly,  that  the  defendant  was  possessed  of  that  ordinary  medical 
and  surgical  knowledge  and  skill  which  the  law  requires  him  to 
possess;  there  being  no  degree  other  than  that  of  ordinary  knowl- 
edge and  skill  recognised  by  law  as  a  standard  or  applicable  as  a 
measure  of  knowledge  and  skill  in  such  cases,'' — ^is  erroneous. 
(Baily  v.  Kreutsmann,  519.) 

2.  Action  fob  Death — ^Vessel  Tied  to  Pwvitb  Whakf — ^Iksbcde^ 
Gako-Plank — ^Licensee — Negligence  not  Imputed— Insufficiskt 
Complaint. — A  complaint  in  an  action  for  death,  alleging  that  the 
defendant  corporation  had  caused  a  vessel  in  its  possession  to  be 
tied  to  its  private  wharf,  and  had  placed  an  insecure  gang-plank 
from  the  wharf  to  the  vessel,  and  that  deceased,  "having  business  to 
perform  upon  the  vessel,"  lost  his  life  while  attempting  to  board  it, 
as  the  result  of  the  slipping  of  the  gang-plank,  but  not  stating 
any  employment  by  or  business  with  the  defendant,  or  permission 
from  the  defendant  to  be  upon  the  premises,  does  not  show  that 
deceased  was  not  a  trespasser,  but,  construing  it  most  favorably, 
as  showing  that  deceased  was  a  mere  licensee,  it  shows  no  duty 
owed  to  him  by  the  defendant  to  keep  the  premises  or  passageway 
in  a  secure  condition,  and  no  negligence  which  can  be  imputed  to 
the  defendant,  and  does  not  state  a  cause  of  action.  (Qrundel  v. 
Union   Iron   Works,  664.) 

3.  Master  and  Sekvant — ^Action  bt  Minor — Ebbonsous  Inbtkuo 
TIONS — Credibilitt  OF  TESTIMONY. — In  an  action  by  a  minor  child 
to  recover  damages  for  injuries  sustained  while  in  the  employ  of 
the  defendant,  an  instruction  that  the  jury  are  to  judge  of  the 
credibility  of  the  testimony  introduced  before  them  ''by  the  appear- 
ance of  the  witnesses  who  have  appeared  on  the  witness-stand,  and 
their  interest  as  it  may  appear  in  the  case, "  is  an  erroneous  and  in- 
jurious departure  from  the  plain  and  explicit  language  of  tlia  law 
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as  embodied  in  seetions  1847  and  2061  of  the  Code  of  Civil  Pro^ 
cednre.     (Fries  v.  American  Lead  Pencil  Company,  610.) 

4.  Failube  to  Instruct  Child  as  to  Bangui — ^Mbasubk  or  Bamaobs 
— Feelings  of  Juby — Injttst  Proxematelt  Caused. — ^An  instruc- 
tion to  the  jury  that  if  they  believe  from  the  evidence  that  the  de- 
fendant failed  to  instruct  the  child  as  to  the  danger  surrounding  the 
work  where  he  was  employed,  and  that  by  reason  of  that  failure  the 
child  was  injured,  then  it  would  be  their  duty  to  give  the  child  such 
an  amount  of  damages  as  they  ' '  feel  he  is  entitled  to,  not  exceeding 
the  amount  prayed  for  In  the  complaint,"  is  prejudicially  erroneous, 

'  as  substituting  their  emotional  feelings  of  sympathy  for  the  in- 
jured child,  instead  of  the  measure  of  damages  prescribed  by  section 
3333  of  the  Civil  Code,  as  the  amount  which  will  compensate  for  the 
injury  proximately  caused  thereby.     (Id.) 

5.  Intelxjoencs  of  Child — ^Knowledge  of  Banoeb— Nbgligenoe  of 
Defendant  not  Contributing  to  Injxtry. — ^An  instruction  that  if 
the  jury  should  f nd  from  the  evidence  that  the  child  was  pos- 
sessed of  such  intelligence  that  he  knew  of  and  was  familiar  with 
the  danger  surrounding  the  work,  "and  that  the  negligence  of 
the  defendant  did  not  contribute  to  the  injury,"  they  should  find 
for  the  defendant,  is  clearly  erroneous.  If  the  negligence  of 
the  defendant  did  not  contribute  to  the  injury,  that  alone  was  an 
end  to  the  defendant's  liability,  without  regard  to  the  other  con- 
siderations; and  if  the  child  knew  and  was  familiar  with  the  danger 
surrounding  the  work,  no  negligence  could  be  imputed  to  the  de- 
fendant for  failure  to  instruct  him  as  to  the  danger;  and  even 
if  its  negligence  did  contribute  to  the  injury,  nevertheless,  if  plain- 
tiff was  himself  negligent,  there  can  be  no  recoveiy.     (Id.) 

6.  Negligence  of  Child — ^Ebror  in  Refusing  Instruction. — The 
court  erred  in  refusing  to  give  an  instruction  requested  by  the  de- 
fendant, that  "the  law  requires  of  a  child  suing  for  personal  in- 
jury care  and  prudence  equal  to  its  capacity,  and  if  you  find  from 
the  evidence  that  the  plaintiff  in  this  action  knew  of  the  character 
of  the  machine  which  caused  his  injury,  and  was  aware  of  its  dan- 
gerous character,  and,  knowing  that  fact,  went  to  speak  to  €he  per- 
son operating  said  machine,  and  carelessly  and  negligently  placed 
his  hand  on  the  machine,  so  that  the  injury  to  plaintiff  occurred  or 
was  infiicted  without  fault  on  the  part  of  the  defendant,  then  your 
judgment  will  be  in  favor  of  the  defendant."     (Id«} 

See    Contract,    1. 

NEGOTIABLE  INSTEUMENTS.    See  Corporations 

NEWSPAPEB. 
1.   Estates  of  Beceased  Persons — Probate  of  Will — Pubuoation  of 
Notice  of  Hearing — ^Legal  "Newspaper." — The  publication   of 
the  hearing  of  the  notice  of  the  probate  of  a  will  of  a  deceased 
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person  is  regulated  b^r  section  1303  of  the  Code  of  Ci^  Proeedurey 
which  merely  requires  publication  thereof  "in  a  newspaper  of  the 
county";  and  the  Recorder,  a  legal  newspaper  published  in  the  city 
and  county  of  San  Francisco,  is  a  "newspaper  of  the  eoiuty" 
within  the  meaning  of  that  section.  (Estate  of  Melone,  331.) 
8.  Act  Dbpining  "Nswspapbb  of  Ginxeal  Cibcuxation" — Oonstizt!- 
TiONiX  Law — Titlb  of  Aot — ^Exglusion  of  Legal  Pbockbdikg& — 
The  title  of  the  act  of  lyfareh  25,  1903,  (whieh  adds  sections  4453 
and  4459  to  the  Political  Code,  and  provides  for  publications  in  a 
"newspaper  of  general  circulation,"  and  purports  to  deiine  that 
phrase),  is  limited  exelusiyely  by  its  terms  to  publications  nmde 
by  state  officers,  and  commiBsioners  and  common  councils,  boards 
of  trustees,  or  supervisors  in  counties,  cities,  dties  and  counties, 
or  towns;  and  the  aot  is  unconstitutional  under  article  IV,  seetion 
24  of  the  constitution,  in  so  far  as  it  attempts  to  include  any  other 
class  of  publications  in  the  body  of  the  act.  The  aet  is  inapplicable 
to  and  excludes  all  publications  made  in  legal  proceedings  in  the 
various  courts  of  this  state.     (Id.) 

NEW  TRIAL. 

1.  DxLAT  IN  Sebvino  Statxmxmt — EzoaaiBLB  NxoLBCT. — ^The  eonit 
has  authority,  upon  a  proper  motion  made  therefor,  to  relieve  a 
party  moving  for  a  new  trial  for  his  failure  to  serve  the  statemoit 
in  time,  on  the  ground  of  excusable  neglect.  And  where  such  motioo 
is  granted  and  afterwards  the  new  trial  is  denied,  the  appellate 
court  will  not  }>re8ume  that  the  denial  was  based  on  the  ground  of 
the  delay  in  the  service  of  the  proposed  statement.  (Baily  v. 
Kreutzniann,  519.) 

2.  Sbttlemsnt  of  Statement — Irrelevant  Matter — Dotit  of  Jdiksb 
AND  OF  Counsel. — It  is  the  duty  of  the  judge  in  settling  a  statement 
on  motion  for  a  new  trial  to  strike  out  of  it  aU  irrelevant  and  re- 
dundant matter,  notwithstanding  the  consent  of  the  parties  thereto; 
and  the  judge  should  perform  his  duty  fearlessly,  and  should  not, 
to  settle  disputes  between  counsel,  order  the  whole  of  the  reporter '« 
notes  inserted,  containing  a  great  mass  of  irrelevant  matter.  It  is 
the  duty  of  counsel  to  aid  and  assist  the  court  so  as  to  have  the 
record  present  only  the  material  matter  necessary  to  the  conaidera- 
tion  of  the  questions  raised.  (Arnold  v.  Producers'  Fruit  Compangr, 
738.) 

3.  Action  against  State — Bounty  on  Coyote  Scalps. — The  provi- 
sions of  the  Code  of  Civil  Procedure  relative  to  new  trials  apply  to 
actions  against  the  state  to  recover  the  bounty  on  coyote  scalps 
brought  under  the  act  of  March  23,  1901.  The  action  authorized  by 
that  act  is  not  a  special  proceeding,  but  an  ordinary  action  for 
money  due,  and  the  rules  of  law  apply  thereto  whieh  are  applicable 
to  ordinary  actions.  (San  Francisco  Law  and  Collection  Company 
V.    State   of   Calif omia,   354.) 
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4.  Motion  foe  Nkw  Trial— Amendments  of  Statement — Cube  op 
Depective  Specifications — Discretion  of  Judge. — Amendments  to 
the  statement  on  motion  for  new  trial  to  cure  defective  speeifieations. 
and  to  embody  the  question,  answer,  objection,  and  ruling  in  each 
instance  as  shown  by  the  record,  instead  of  referring  to  them 
only  by  number,  were  properly  allowed  in  the  discretion  of  the 
jndge,  under  section  659  of  the  Code  of  Civil  Procedure.     (Bwett  v. 

^  Gray,  63.) 

'  6.   Notice  of  Motion  to  Amend — Appellant  not  Injured, — ^The  ap- 

^  pellant  was  not  injured  because  not  served  with  notice  of  the  motion 

to  amend   the  statement,  if  served  with   notice  of  the  proposed 

^  amendments,  and,  being  present  at  the  hearing  of  the  motion,  offered 

no  further  amendments,  and  did  not  object  to  the  matter  proposed 
to  be  added,  but  merely  objected  generally  to  any  amendment.  (Id.) 
6.  Amendments  Treated  as  Part  of  Statement — ^Absence  of  Be- 
Engross ment.-~ Where  the  minutes  of  the  court  show  that  the 
amendments  to  the  statement  were  allowed,  and  that  they  were 

'<■  before  the  court  when  the  motion  for  a  new  trial  was  passed  upon, 

and  were  referred  to  in  the  motion,  and  were  considered  by  the  court 
in  passing  upon  the  motion,  and  were  treated  both  by  the  court  and 
by  the  parties  as  part  of  the  statement,  although  not  re-engrossed, 
as  would  have  been  proper,  no  injury  was  done  to  appellant  by  the 
amendments,  or  by  failure  to  embody  them  in  a  re-engrossed  state- 
ment, and  they  may  be  considered  as  part  of  the  statement.     (Id.) 

J  7.  Jurisdiction  to    Deterb^ine  Motion — Proper    Spbcipications. — 

Where,  besides  the  defective  specifications  sought  to  be  cured   by 

I  the  allowed  amendments,  there  were  other  specifications  in  the  en- 

grossed statement  amply  suflScient  to  point  out  the  particulars  in 
which  it  was  claimed  the  court  was  authorized  to  grant  a  new  trial, 
the  court  clearly  had  jurisdiction  to  determine  the  motion.     (Id.) 

8.  Conditional  Order  Granting  New  Trial — Action  for  Seduction 
^  — KcMissioN  of  Damages. — The  court  had  power  in  an  action  for  so- 
.  duct  ion  to  make  a  conditional  order  granting  a  new  trial  after 

judgment  for  the  plaintiff  unless  the  plaintiff  should  remit  a  por- 
tion of  the  damages.  Such  order  does  not  necessarily  assume  that 
the  order  was  made  on  the  ground  of  passion  and  prejudice  having 
influenced  the  verdict.     (Id.) 

9.  Grounds  of  Order — Conflicting  Evidencb. — ^Where  the  record 
does  not  disclose  the  ground  of  the  conditional  order  granting  a  new 
trial,  it  may  be  sustained  upon  any  g^round  assigned;  and  where 
there  was  conflicting  evidence  &8  to  whether  the  defendant  was 
guilty  of  the  seduction  charged,  as  to  the  previous  good  character 
of  the  plaintiff  for  chastitv  trith,  and  veracity,  and  as  to  fho 
amount  of  damages,  and  tk  '  p  w^^^  Bpecifications  of  insufficiency 
of  the  evidence  to  justify  ^  eidict  in  these  respects,  it  cannot 
be  said  that  the  court  ei>  ^11®      «na^S  *^®  ®^^®  appealed  from. 

(Id.)  \  i* 
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NEW  TRIAL  ((3oiitiDtied). 

10.  SuTnciCNCT  OF  CoiTPLAniT. — The  qaestion  of  tlie  wixSkieoey  of  the 
eompbdnt  eannot  be  eoneidered  on  motion  for  a  new  trial,  where 
there  ie  no  appeal  from  the  judgment.     (Id.) 

11.  Appeal  raoM  Oonbitional  OiDBft—BsFUSAL  of  Sbiobsioh — ^Bnx- 
CI6I  OF  Option. — Where  the  appellant  hy  app«al  from  the  eondi- 
tional  order  in  effeet  refnsed  to  remit  any  part  of  the  judgment, 
or  to  abide  hj  the  terms  of  the  order,  the  appeal  was  an  czereise 
of  the  appellant's  option,  and  tUs  eoort  wiU  not  upon  afflrming  the 
order  granting  a  new  trial  flz  anj  time  within  wUeh  Boeh  rennsBOtt 
maj  be  made.     (Id.) 

12.  OtDB  DsKToro  Nbw  TtaAir— Bivibw  tiFOK  Apnii..— Upon  appeal 
from  an  order  denjing  a  new  trial,  without  an  appeal  from  the 
judgment,  the  soiBden^  of  the  pleadings  and  of  the  judgment,  as 
being  the  legal  eonehision  from  the  faets  fdund,  eannot  be  <iiies- 
tioned.     (Oommings  ▼.  Kearn«7,  156.) 

13.  Obdb  Dentins  New  Tbuii— Bevow  itpoh  Apnii..— Upon  appeal 
from  an  order  denying  a  new  trial,  this  eoort  is  limited  in  its  r^ 
yiew  to  the  grounds  upon  whieh  the  new  trial  was  asked,  and  ean- 
not review  the  sniBeienej  of  the  pleadings  or  findings  to  support 
the  judgment,  or  eonsider  anj  errors  in  the  eonelnsioas  of  law  or  in 
the  judgment.  (Swift  t.  Oeddental  Mining  and  Petroleum  Com- 
pany, 161.) 

14.  Decision  aoainet  Law— <3^bouns  fob  New  I^iau— A  sMtion  fbr 
new  trial  on  the  ground  that  the  ''deeision  is  against  law,*'  is  en^ 
permisBible  when  a  new  trial  is  the  appropriate  means  of  eorreetiag 
the  error  in  the  decision,  as  where  omitted  findings  upon  material 
issues  are  essential  to  be  made.  It  eannot  be  made  to  eorraet  any 
eonelusion  of  law  from  the  findings,  or  any  decision  against  law, 
for  the  eorreetion  of  whieh  a  new  trial  would  be  Tain  or  usdma 
(Id.) 

15.  Speoifioations  of  Inbufficienot  of  Bttonob— Objxov  of  Sui&— 
Speeifieations  of  the  insniBeien^  of  the  eridenee  to  sustain  the 
findings,  whieh  dearly  designate  the  findings  and  parts  of  ^»4^ngf^ 
whieh  it  is  elaimed  the  eridenee  does  not  justify,  are  not  objeetio»> 
able.  The  objeet  of  the  rule  requiring  these  speeifieations  Is  to 
shorten  the  statement  by  exelnding  ererytUng  irrderant  to  the 
specified  fact,  and  to  notify  the  opposing  party  of  the  partieolar 
finding  called  in  question,  that  he  may  see  that  the  statement  fairlj 
and  fully  presents  the  eiidenee  bearing  on  that  particular  matter; 
and  this  object  accomplished,  the  statute  is  mtisfied.     (Id.) 

16.  Notice  op  Intention  not  Pesmatueb— Supply  of  FtMDDios 
Omitted. — A  notice  of  intention  of  the  defendants  to  move  f6r  a 
new  trial  is  not  rendered  premature  by  the  supply  of  omitted  find- 
ings by  the  judge  upon  his  own  motion,  which  were  in  no  waj  eoa- 
nected  with  the  findings  upon  which  the  decree  in  favor  of  the 
plaintiff  was  founded,  and  are  not  questioned  by  dther  party.  (Befl 
▼.  Staaek^  186.) 
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NEW  TRIAL  ((3oiitfaiiied). 

17.  SpscmcATiONS  OF  iNSumoiEKcrr  of  Eyidknov— Findinos  of  Pbo- 
BATiVE  Faots. — ^Wliere  probaUve  fliota  are  found  by  the  eotirt, 
•pedfloations  of  iasoffieiexiey  of  the  oTidenoe  to  Bnstain  anj  one  of 
■neh  flndingii  or  vsj  putteolar  eontained  tberain,  are  iniBeient. 
(Id.) 

18.  FiNDiNQ  OF  UiAiKATB  Faot. — ^Where  the  finding  is  of  an  ultimate 
faety  eonsiBting  of  a  eonelosion  from  a  number  of  probatiye  faetB, 
a  gpeeifieation  at  to  the  insolBeien^  of  the  evidenee  to  soBtain  sueh 
finding  is  insnffieient.  [Per  Lorigan,  J.,  and  MeFarland,  J.,  Shaw, 
J.f  Angellotti,  J.,  and  Hensbaw,  J.,  contra.]     (Id.) 

10.  Ibrboulabitt  of  Ootibt— Afudayct— Bboobd  upon  Appkal— Pas- 
snicPTiDN. — ^Where  the  reeord  upon  appeal  shows  no  objeetion  to  an 
afidavit  on  motion  for  a  new  trial  as  to  irregularity  in  the  pro- 
eeedings  of  the  eourt  by  whieh  the  defendants  were  prevented  from 
having  a  fair  trial,  and  shows  no  cbjeetion  presented  to  the  affidavit 
in  the  eourt  below,  it  must  be  presumed  upon  appeal  that  the  affi- 
davit was  reeeived  and  considered  by  the  eourt  without  objection. 
(Pratt  V.  Pratt,  847.) 

80.  iNTKBBUPnON  OF  TXSTIMOKT— OOHPILUNQ  WlTHDSAWAL  OF  WIT- 
NESS— ThBXATBNXD    PULnmOlOENT    OF    DBFBNDANT'S    TB8TnC0NT-> 

Ebrob  OF  liAW—lBBBOULABiTT.— Where  the  Judge  tzying  the  cause 
interrupted  eonnsel  for  the  defendant,  while  eramlTiing  the  daughter 
of  plaintiff  and  defendant  as  a  witness  for  the  defendant,  who  was 
giving  competent  testimony,  and  did  in  an  irregular  way  eontro] 
the  conduct  of  defendant's  ease,  and  virtualty  threatened  to  pre 
judge  the  testimony  of  the  defendant  as  a  witness  intending  to 
testify  in  his  own  behalf,  unless  the  daughter  was  withdrawn  as  a 
witness  against  her  mother,  whieh  threat  led  to  such  withdrawal, 
such  action  of  the  court,  conceding  that  it  was  an  error  of  law, 
was  a  prejudicial  irregularity,  preventing  a  fair  trial  to  the  de- 
fendant, which  was  ground  for  a  new  trial,  and  for  reversal  of  an 
order   denying   it.     (Id.) 

See  Appeal,  1,  5,  6,  10,  11;  Eleeticns,  4;  Eminent  Domain,  6; 
Estates  of  Deceased  Persons,  86;  Unhiwful  Detainer,  4. 

NUISANCE. 

1.  Injunction — ^Mining  Dbbbis — ^Nuibangb — Action  bt  Oountt. — ^A 
county,  as  the  owner  of  property  injured  by  the  depos-'t  of  mining' 
debris  in  a  tributary  of  the  Tuba  Biver,  may  maintain  an  action 
to  enjoin  the  deposit  therein  of  such  d^ris  by  a  mining  company 
engaged  in  sluice-mining  upon  such  tributary.  The  public  nuisance 
in  such  case  is  also  a  private  nuisance  to  the  county,  whieh  it  may 
enjoin.     (County  of  Yuba  v.  Kate  Hayes  Mining  Company,  360.) 

2.  Situation  of  County  Pbopebtt  "Adjacbnt"  to  Bivkb— Plkaih 
mo — Finding — SurnciBNCT  of  Eyidenoe. — ^Where  the  complaint 
alleged  and  the  eourt  found  that  tbe  county  property  was  "adja- 
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NTTI8ANCE    (Continued). 

cent"  to  the  Yuba  River,  the  finding  \a  not  against  the  eyidenee. 
where  the  evidence  shows  that  the  property,  though  not  in  contact 
with  the  river,  was  suiBeiently  near  thereto  to  be  injured  by  the 
deposit  of  debris  thereon  by  the  river  in  time  of  high  water.  The 
property  is  "adjacent"  to  the  river  when  situated  near  or  dose  to 
it.     (Id.) 

3.    BiLIKP    BITOMD    ISSTTn — ^INVASION    OF    PBOFKBTT    RIGHTS. — Where 

the  issues  tried  and  determined  rdated  solely  to  the  working  of 
defendant's  mine  by  the  hydraulic  or  sluicing  process,  so  as  to 
deposit  debris  in  a  tributary  of  the  river,  relief  granted  beyond 
the  issues,  to  restriet  the  use  of  the  water  of  the  defendants  on 
any  other  ground  or  mine,  or  forbidding  a  bona  fide  sale  or  trans- 
fer of  the  water  supply  or  of  the  mining  property  of  the  defend- 
ants, which  may  be  used  for  any  lawful  purpose,  even  thougii 
defendants  may  know  that  the  purchaser  will  not,  in  working  the 
same,  respect  the  rights  of  others,  if  the  sale  is  not  made  for  that 
express  purpose,  is  an  unwarranted  invasion  of  the  rights  oi 
property   of    the   defendants.     (Id.) 

i^FFICE  AND  OFFICERS. 
:.  TAX-C0LLSGT0& — Commission  on  Licsnsi — Taxes — Power  of  Su- 
pervisors— Action  on  Bond.— The  board  of  supervisors  of  a  county 
have  no  power  either  to  create  a  lieense-taz  collector  or  to  fix  his 
compensation;  and  an  ordinance  conferring  the  right  upon  the  tax- 
collector  to  retain  a  commission  for  the  collection  of  license-taxes  is 
void,  and  constitutes  no  defense  to  an  action  by  the  eounty  on  his 
official  bond  to  recover  the  amount  of  license-taxes  retained  as  sarh 
commission,  where  the  law  made  it  the  duty  of  the  taz-eolleetor  to 
collect  all  licenses  when  he  took  the  ofBee  of  taz-eolleetor.  (Gountj 
of  Butte  V.  Merrill,  396.) 

2.  Power  of  Legislature — Reteoaotiyb  IiAW — ^Incbeass  of  Oomfbn- 
SATiCN. — The  legislature  cannot  pass  a  retroactive  law  to  give  the 
collector  increased  compensation  over  that  fixed  by  law  when 
his  term  coinmcnced,  nor  can  any  increase  in  the  rate  of  compensa- 
tion made  after  the  commencement  of  his  term  be  held  applicable 
during  his  term.     (Id.) 

3.  Theory  of  Trial  —  Answer  —  Stxpulatsd  Pact  —  Waives  of 
Amended  Complaint — Support  of  Judgment. — ^Where  the  original 
complaint  included  license- taxes  between  January,  1895,  and  Jan- 
uary, 1898,  but  it  was  averred  in  the  answer  that  the  tax-collector 
had  collected  the  taxes  in  contest  between  January,  1895,  and 
January,  1899,  and  the  trial  proceeded  upon  that  theory,  and  the 
parties  made  a  written  statement  of  facts  as  to  the  amount  of 
license-taxes  received  between  the  dates  alleged  in  the  answer,  an 
amendment  of  the  complaint,  as  to  the  time  within  which  the  money 
was  oolleeted  was  waived,  and  a  judgment  for  the  amount  atipo- 
lated    is    snfficicntly    supports.      ('T'"'.) 
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OFFTOB  AND  OFFICERS  (Continued), 
sr  4.   Action  Ordered  by  Grand  Jury — Penal  Code — ^Validity  of  Stat- 

:  UTB — Blending  op  Codes. — The  gr&Tid  jury  had  power,  nndcr  sec 

tion  929  of  the  Penal  Code,  to    order  the  action  eommenced  by 
m;-  the  county  to  recover  the  license-tazes  collected  and  not  paid  oyer. 

3  That  section  is  embraced  in  the  title  of  the  act  establishing  it,  and 

is  not  void  as  not  being  criminal  in  its  nature,  and  improperly  placed 
;.,  in  the  Penal  Code.    A  statutory  provision  otherwise  valid  is  not 

y  void  because  found  in  any  particular  code.    The  codes  blend  into 

each  other,  and  no  one  of  them  is  limited  to  a  particular  subject. 

,.  6.  PuBuo  OvnoB— -Absence  of  Property  Right— Pubuo  Agency — 

^^  Termination  by  Sovereign  Power. — The  right  to  hold  a  public 

office  is  not  a  species  of  property  protected  by  the  provisions  of 
the  constitution  of  the  United  States  that  no  person  shall  be  d^- 
prived  of  property  without  due  process  of  law.  A  public  office  is 
a  mere  public  agency,  which  may  be  terminated  by  the  sovereign 
power  which  created  it,  and  the  incumbent  has  no  private  property 
in  the  office  which  the  sovereign  power  must  respect,  in  a  contro- 
versy as  to  the  right  of  removal  therefrom.  (Matter  of  Garter, 
316.) 
6.  Conditions  of  Incumbency  and  Removau — ^In  creating  an  office 
the  government  can  impose  such  limitations  and  conditions  with 
^  respect  to  its  duration  and  termination  as  may  be  deemed  best, 

^  and  the  incumbent  takes  the  office  subject  to  the  conditions  which 

^  accompany  it.    It  may  always  be  terminated  in  sncfa  manner  au'l 

by  such  means  as  are  prescribed  by  the  law  which  created  it, 
''  whether  it  provides  for  a  removal  for  caose^  upon  notice,  hearing, 

^  and  a  judicial  proceeding,  or  summarily  and  without  a  hearing. 

t-  (Id.) 

^  7.   Test  of  Right  to  Judicial  Inquiry. — ^The  incumbent  of  an  office 

has  no  constitutional  right  to  a  judicial  inquiry  and  decision  upon 
I'  removal;  and  if  he  is  removed  in  strict  accordance  with  the  law, 

f'  it  is  no  objection  to  the  validity  of  the  removal  that  it  was  done 

?-  without  notice  or  investigation,  if  the  law  does  not  require  it. 

i'  The  question  whether  the  proceeding  for  removal  is  judicial  in  char- 

ts' acter  depends  on  whether  or  not  the  proceeding  prescribed  by  the 

law  is  or  is  not  of  that  description.     (Id.) 
8.   Removal  by  Mayor  under  Charter  ''Fob  Cause'' — Subsequent 
;  Notice— Removal  not  Judicial— Oertiorari. — ^Under  a  city  char- 

f.  ter  giving  to  the  mayor  a  i>ower  of    api>ointment,  and  a  power 

$  to  remove  "for  cause"  any  person  holding  office  by  his  nomination 

or  appointment,  and  requiring  a  subsequent  written  notice  thereof, 
^  stating  the  cause  to  the  person  removed,  and  inmiediate  notice  to 

,;  the  council  of  his  action  and  the  reasons  therefor,  the  exercise  of 

,;.  the  power  of  removal  so  given  does  not  involve  judicial  functions, 

^;  and  the  propriety  of  the  removal  cannot  be  reviewed  upon  osr- 

^  tiorari.     (Id.) 
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9.  Etpiot  of  Ixpbopib  BemotaZi—Othkb  Bsmkdhs — ^Nugatobt  Act. 
— It  there  is  an  nnlawfiil  attempt  to  ezereise  the  power  of  le- 
movalj  other  equally  eiBdent  remedies  are  available  to  the  oflSeer. 
The  preserlbed  mode  most  be  panoed,  or  the  aet  will  be  nagatarj. 
If  no  eanse  is  assigned,  or  no  notice  given,  or  if  the  eanse  1%  in 
law,  no  eause,  the  attempt  to  remove  will  be  ineffeetnal,  and  may 
be  ignored  by  those  interested.     (Id.) 

10.  Statb  Hospitaii— Buhdiko  of  Wabd — ^Notice  of  MAwnPAMfinff— 
LUBUJTT  of  TausTXXfl — ^Imtxbxst  akb  Costs. — ^The  tnistees  of  a 
state  hospital,  whose  treasurer  lawfnlly  holds  the  enstod^  of  moneys 
doe  to  a  eontraetor  for  the  bonding  of  a  ward,  do  not,  by  joining  in 
the  answer  of  a  bank  whieh  elaimed  title  to  the  money  by  assign- 
ment from  the  eontraetor,  become  liable  to  interest  and  costs  at 
the  suit  of  materialmen,  who  by  notice  of  their  claims  to  a  parties- 
lar  estimate  were  entitled  thereto  as  against  the  bank,  where  no 
claim  for  interest  was  made  in  the  compUdnt,  and  the  tmstees  were 
enjoined  from  making  payment  to  the  bank,  and  they  did  not 
make  any  adverse  claim  to  the  money  in  litigation,  bat  were  willing 
to  obey  any  order  of  the  coort  in  the  action  in  relation  thereto. 
(Newport  Wharf  and  Lumber  Company  v.  Drew,  103.) 

11.  Patmxnt  DfTO  CouBV— DoTT  OF  PuBLio  TsSASuaKB.— A  pobtie 
treasurer  is  not  obliged,  in  case  of  conf  icting  claims  to  money  in 
his  hands,  to  pay  it  into  court  in  order  to  avoid  interest  and  eosta 
His  office  makes  him  trustee  to  hold  the  money  until  he  can  pay 
it  out  under  lawful  authority.     (Id.) 

12.  LiABiUTT  OF  Public  Tbustkis — ^Disgbetion — Good  Faith. — The 
trustees  of  the  state  hospital  are  public  officers,  who  are  goardiaa* 
of  the  public  mon^  belonging  thereto.  They  have  certain  diaere- 
tionaiy  powers,  and  should  not  be  made  answerable  for  injury  or 
errors  of  judgment  when  acting  in  good  f^th,  within  the  eoope 
of  their  authority,  without  malice,  corruption,  or  sinister  motivea 
(Id.) 

13.  PUBLIO    OFFICBBS — ^EXTBA    CUBK    FOB    BiCOBDSB — OOMPKNSATlOli^ 

Pbovibion  bt  SupxavisoBS — Oonstitdtional  Law. — Section  3678 
of  the  Political  Code,  directing  the  board  of  supervisors,  whea 
necessary,  to  provide  for  the  payment  of  such  additional  clerical 
force  as  may  be  required  to  enable  the  county  recorder  to  assise 
the  assessor  in  the  performance  of  his  duties,  by  annual^  tmm- 
mining  to  him  a  complete  abstract  of  all  mortgages,  deeds  of 
trust,  contracts,  and  other  obligations  by  which  any  debt  is  secured, 
remaining  unsatisfied  upon  the  records,  is  in  conflict  with  section 
6  of  artide  XI  of  the  constitution,  in  leaving  the  regulation  of 
the  compensation  of  a  county  officer,  in  some  measure^  to  th*  bosurd 
of  supervisors.  (Agard  v.  Shaffer,  726.) 
See  Counties;   Elections. 

OPTION.    See  Vendor  and  Vendee. 
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PABENT  AND  CHILD.    See  Adoption;  Guardian  and  WardL 

PABKS.    See  Manieipal  CorpoiationSi   4. 

r 

PARTIES.    See   Mortgage,    21. 
>'  PARTITION.    See   Mortgage,   11,   12« 

B 

PABTNEBSHIP. 
is  1.   Use  or  Fibm  Naxs  bt  Imdiyzdual.— An  individoal  maj  eondnet 

;  his  business  under  any  designation  he  sees  fit;  and  in  the  absenee 

r  of  any  statute  of  this  state  forbidding  the  use  of  a  Ann  name  as 

a  trade-name  by  an  individual,  there  is  no  necessary  or  conclusive 
f  presumption  that  the  words  **A  Go,,"  used  after  a  dealer's  name, 

I  import  that  he  has  a  partner  or  partners,  or  that  such  title  includes 

.  more  than  one  person.     (Willey  ▼.  The  Crocker- Woolworth  National 

(  Bank,  508.) 

-  2.   Representation    to   Bank— Ceedit    to   Indivioual — Set-Oft    of 

.  Personal    Note    against    Fibm    Aooount — Seobet    Paetnees. — 

,  Where  an  individual  who  commenced  business  in  a  firm  name  statcl 

^  to  the  cashier  of  a  bank,  with  whom  he  sought  to  open  a  deposit 

account  in  such  name,  that  he  was  the  sole  owner  of  the  bujiiness, 
and  never  notified  the  bank  to  the  contrary,  and  afterward  formed 
a  secret  partnership  with  other  parties  in  the  same  firm  name,  with 
the  agreement  that  the  names  of  the  other  partners  should  not  be 
disclosed,  but  should  be  kept  secret,  and  subsequently  borrowed 
'  money  from  the  bank  in  his  individual  name,  the  bank  is  entitled 

as  against  such  secret  partners  to  set  off  said  note  against  the  de- 
posit account  standing  in  the  firm  name.  (Id.) 
3.  Estoppel  or  Dormant  Partner. — Where  a  dormant  partner  per- 
mits the  business  world  to  believe  that  the  ostensible  partner  is 
the  sole  owner  of  the  business,  he  is  estopped  from  claiming  the 
contrary  against  those  who  have  in  good  faith  acted  upon  such 
appearance,  and  cannot  be  heard  to  insist  that  a  creditor  has  not 
the  right  to  set  off  his  debt  against  such  ostensible  partner.     (Id.) 

PATENT.    See  Swamp  and  Overflowed  Lands. 

PAYMENT.    See  Mortgage,  6,  10;  Office  and  Officers,  11. 

PENALTIES.    Sea  Gas  Companies. 

PLACE   OP   TRIAL. 

1.  Order  Changing  Place  of  Trial — Appeal — Insttffioient  Record 
— Dismissal. — Upon  appeal  from  an  order  changing  the  place  of 
trial,  where  a  bill  of  exceptions  settled  without  notice  has  been 
stricken  from  the  files  of  the  superior  court,  and  by  this  court  from 
the  transcript  on  appeal,  leaving  nothing  but  the  notice  of  appeal 
and  clerk's  certificate  as  to  the  undertaking,  it  Jb  the  dnty  of  this 
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PLACE  OP  TRIAL   (Continued). 

eoart  to  dismiss  the  appeal  of  its  own  motion,  without  eonsidering  u 
motion  to  dismiss  it  for  failure  of  appellant  to  senre  and  file  points 
and  authorities.     (Tingley  v.  Otis,  71.) 

8.  AcnoN  A0AIN8T  CoBPO&A'noN — VsNUK— Place  of  Performakgs  of 
Contract. — A  plaintiff  suing  a  eorporation  upon  a  contract  has  a 
right  to  commence  the  action  in  the  county  where  the  contract  wbk 
made,  or  where  it  was  to  be  performed.  The  contract  is  deemed  to 
have  been  made  in  the  county  where  the  offer  of  one  party  was 
accepted  by  the  other;  and  the  place  of  performance,  where  none  I^; 
expressly  named,  of  a  contract  of  the  eorporation  to  repay  money 
advanced  to  it  by  the  plaintiff  bank,  is  at  the  bank  where  it  can  be 
found.     (Bank  of  Tolo  ▼.  The  Sperry  Flour  Company,  314.) 

8.  General  Rui4i  as  to  Place  of  Performance. — ^Li  a  suit  upon  th«- 
contract  of  a  corporation  where  no  place  of  p^ormance  is  ex 
presply  stipulated,  it  ought  to  be  held  performable  in  the  plaee 
where  the  circumstances,  viewed  in  the  light  of  pertinent  code  pro 
visioDB,  indicate  that  the  parties  expected  or  intended  it  to  be 
performed.     (Id,) 

PLEADING. 

1.  Cross-Complaint — ^Failure  to  Answer— Admission  of  Facts- 
Appropriate  Belief. — Facts  alleged  in  a  cross-complaint  are  ad 
mitted  by  a  failure  of  the  plaintiff  to  answer^  and  no  proof  thereof 
is  required.  Where  the  court  found  that  the  plaintiff  was  in  de- 
fault, and  he  was  denied  the  right  to  introduce  any  proof,  or  offer 
any  evidence  contradicting  the  allegations  of  the  cross-complaint, 
if  it  was  the  intention  of  the  court  to  deny  plaintiff  the  privilege 
of  aoBwering,  it  should  have  taken  the  allegations  of  the  eross- 
complaint  as  true,  and  should  have  granted  sueh  refief  upon  the 
facts  admitted  as  would  be  appropriate.    (Murphy  v.  Murphy,  471.) 

2.  Action  to  Compel  Reoonvstancb— Proof  as  to  Amount  Paid.— 
Where  one  object  of  the  cross-complaint  was  to  compel  a  recon- 
veyance of  the  land  in  controversy,  and  it  does  not  appear  there^ 
from  what  amount  of  interest  was  paid  by  plaintiff  to  a  bank  on  de- 
fendants'  account,  proof  of  that  amount  was  necessary  to  entitl<' 
plaintiff  to  a  reconveyance,  though  he  would  be  entitled  to  other 
appropriate  relief  upon  the  admitted  allegations.     (Id.) 

3.  Inconsistent  Action  of  Court. — Where  the  court,  after  finding 
the  plaintiff  in  default,  and  refusing  to  permit  him  to  controvert 
the  cross-complaint,  required  the  defendants  to  prove  all  of  its  ma- 
terial allegations,  and  permitted  the  plaintiff,  as  amicui  cwiaef  to 
cruss-examine  the  witnesses,  and  introduce  on  the  cross-examination 
letters  as  controverting  the  allegations  of  the  cross-complaint,  it  in 
effect  opened  up  the  default  and  nullified  the  previous  ruling;  and 
if  it  was  its  intention  to  do  so,  it  should  have  allowed  the  plaintiff 
to  answer,  and  should  at  least  have  granted  the  demand  of  the 
defendants    for    findings.     (Id.) 
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PLEADING  (Continued). 
-•-  4.   Contract  for  Sale  op  Peaches — Failure  in  Delivery — Action 

*^  TOR  Breach — Damages — Sufficiency  of  Complaint. — A  complaint 

for  damages  for  breach  of  a  contract  to  sell  and  deliver  four  hun- 
^-  dred  tons  of  peaches  at  thirty  dollars  per  ton,  which  alleges  the* 

1*^  execution  of  the  contract,  and  sets  forth  a  cop7  thereof,  and  showa 

-'  the  breach  of  the  contract  by  refusal  to  deliver  two  hundred  and 

i  seventy  and  one-half  tons   thereof,  and   shows  damages  sustained 

:  by  the  plaintiff  in  being  compelled  to  pay  twelve  dollars  per  ton 

•  r  more  than  the  price  at   which   defendant  agreed   to   furnish   the 

r  peaches,  sufficiently  states  a  cause  of  aetion.     (Cutting  Fruit  Pack- 

c  ing  Company  v.  Canty,  692.) 

r  5.   Waiver  of  Grounds  of  Special  Demurrer — Ambiguity  Removed 

ic  BY  Finding — Support  of  Judgment. — ^Where  there  was  no  special 

^  demurrer  to  the  complaint,  any  grounds  thereof  must  be  deemed 

;:  waived;   and  any  variance  between  the  terms  of  the  contract,  bh 

V'  alleged  in  the  complaint,  and  those  of  the  copy  attached  thereto 

ji  was  only  an  ambiguity  or  uncertainty,  which  was  removed  by  the 

finding  that  the  copy,  as  set  forth  in  the  complaint,  is  the  contract 
into  which  the  parties  entered.     Defective  allegations  in  the  com- 
plaint are  cured  by  a  verdict,  and  all  intendments  will  be  made  in 
'  support  of  the  judgment  thereon.     (Id.) 

'  See  Appeal,  11;   Broker,  1,  2;  Estates  of  Deceased  Persons,  7 

"'  Estoppel;  Irrigation  District,  2;  Mortgage,  20;  Negligence,  2 

New  Trial,  10;  Office  and  Officers,  3;  Seduction;  Taxation,  1 
'  Trusts,  1,  2,  15,  17;  Unlawful  Detainer,  1;  Water  and  Water 

^  Rights,  5. 

:-  POSSESSION.     See  Claim  and  Delivery,  1,  2,  8. 

i/ 

^-  PRACTICE.     See  Appeal;  Bill  of  Exceptions;  Bill  of  Particulars;  Cer- 

^  tiorari;   Costs;   Evidence;   Findings;   Injunction;    Instructions; 

^  Judgment;    Mandamus;   Mortgage,   19;   New   Trial;    Place   of 

1,,  Trial ;    Pleadings. 


PRINCIPAL  AND  AGENT.     See  Agency;   Broker. 
PROBATE  LAW.     See  Estates  of  Deceased  Persona. 

PROHIBITION. 

1.  Trial  op  Cause — Jurisdiction — Remedy  by  Appeal. — This  court 
will  not  sustain  a  writ  of  prohibition  to  prevent  the  superior  court 
from  trying  a  case  before  it,  for  alleged  want  of  jurisdiction,  there 
being  a  remedy  by  appeal.  It  is  not  a  sufficient  ground  for  the 
writ  that  the  trial  will  be  expensive  and  troublesome.  (Lindley  v. 
Superior  Court  of  Siskiyou  County,  220.) 

2.  Bench- Warrant  to  Enforce  Judgment  Affirmed — Ministerial 
Act — Judicial  Acts  Performed. — Prohibition  cannot  be  resorted 
to  where  there  is  a  plsin^  speedy,  and  adequate  remedy  by  appeal, 
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PROHIBITION   (Gontiaued). 

and  where  a  judgmeDt  of  eonvietioD  of  an  offense  has  been  affirmed 
upon  appeal,  prohibition  will  not  lie  to  prevent  the  ministerial  act 
of  a  bench-warrant  to  enforce  the  judgment.  The  writ  of  prohibi- 
tion is  confined  to  preventiye  relief,  and  is  not  intended  as  a  writ 
of  reviewy  nor  to  serve  the  purpose  of  a  second  appeal,  nor  to  pre- 
vent judicial  acts  already  done,  nor  to  secure  the  annulment  of  pvo- 
eeedings  already  had.  (Valentine  ▼.  PoUea  Court,  615.) 
See    Counties. 

PBOSTITUTION.    See  Criminal  Law,  58,  64. 

PUBLICATION.    See  Newspaper. 

PUBLIC  LAND. 

L  Aoucui/ruBAL  Patent — Chabactsb  of  Land — Aojupigation — Col- 
lateral Attack  by  MmiNO  Claimant — Action  to  Qunr  Titls. — 
A  United  States  patent  for  agricultural  land  is  an  adjudication  bj 
a  tribunal  having  jurisdiction  that  the  lands  were  agricultural  and 
not  mineral  in  character,  and  a  mining  claimant  who  did  not  appear 
and  protest  or  make  any  adverse  claim  against  the  issuance  of  the 
patent  cannot  collaterally  attack  the  patent  in  an  action  to  quiet 
his  title  to  the  mining  claim  against  the  patentee.  (Paterson  v. 
Ogden,  43.) 

2.  Reservation  in  Patent  —  Consteuotion  —  Biqht  to  Mink.  —  A 
clause  in  an  agricultural  patent  making  it  ''subject  to  the  right 
of  a  proprietor  of  a  vein  or  lode  to  abstract  and  remove  his  ore 
therefrom,  should  the  same  be  found  to  penetrate  or  intersect  the 
premises  hereby  granted,  as  provided  by  law,"  if  not  void,  is  to  be 
properly  construed  as  only  permitting  the  proprietor  of  a  vein 
whose  apex  lies  outside  of  the  land,  but  which  penetrates  the  laaO 
on  its  dip  or  downward  course,  to  abstract  and  remove  his  ore 
therefrom.  It  does  not  confer  a  right  to  enter  and  mine  u^pon  the 
surface  of  the  patented  land.  (Id.) 
See   Mines   and   Mining. 

PUBLIC  GFFICEBS.    See  Office  and  Offieen. 

PUBLIC  SCHOOLS.    See  Schools. 

QUIETING  TITLE.    See  Appeal,  8;  Bfines  and  Mining,  S,  6;  Pablie 
Lands,   1. 

RAILBOADS. 

1.  Railroad  Ticket — Special  Train — ^Bulb  Bequirinq  Bebth— 
Nones  TO  Purchaser — Action  for  Damages — Parol  Evidkngs.— 
A  railroad  company  has  the  right  to  run  a  special  train  at  night  for 
those  only  who  procure  sleeping-berths  thereon;   and  a  ticket  for 
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BAILROADS    ((Tontiiiued). 
k '  eueh  train  is  snbjeet  to  a  rule  making  it  a  condition  of  the  purehase 

z  that  a  berth  shall  be  procared,  of  which  the  purchaser  had  notice, 

r  though  not  ezpreesed  in  the  ticket.    In  an  action  for  damages  for 

r:  being  put  off  of  such  train,  all  of  the  berths  on  which  had  been 

L  sold,  parol  evidence  is  admissible  to  prove  such  rule,  and  notice 

J,  to  the  plaintiff  by  the  ticket-agent  that  the  ticket  would  not  be 

r  good  for  such  train,  unless  he  procured  a  berth  thereon.     [Shaw,  J., 

and  Beatty,  C.  J.,  dissenting.]     (Ames  v.  Southern  Pacific  Com- 
pany, 728.) 

2.  TiOKBT  NOT  ▲  Full  Oontbaoi^Bbgeeft  fob  Fabi — Subjbotion  to 
Bttlis. — ^A  railroad  ticket  is  not  a  contract  expressing  all  of  the 
conditions  and  limitations  usuaUj  contained  in  a  written  agreement; 
but  it  is  more  in  the  nature  of  a  receipt,  evidencing  that  the  pas- 
senger has  paid  his  fare  for  a  certain  kind  of  passage  on  the  proper 
c  trains  of  the  company,  as  limited  and  regulated  by  its  lawful  rules, 

r,  to  which  a  passenger  may  be  required  to  conform,  though  not  ex- 

pressed in  the  ticket.     [Shaw,  J.,  and  Beatty,  C  J.,  dissenting.] 
(Id.) 
See  Landlord  and  Tenant,  7. 

"-  RAPE.    See  Criminal  Law,  13,  55-62. 

BECEiy£BS.    See  Building  and  Loan  Associations,  2-5. 

REDEMPTION.    See   Mortgage,   13-18. 
::  BIGHT  OF  WAY.    See  Mortgage,  1. 

BIPABIAN  BIGHTS.    See  Water  and   Water  Bights. 
i'  BOABS.    See  Highways;  Streets,  Beads,  and  Highways. 

BOBBEBY.    See  Criminal  Law,  63  69. 

SALE.    See  Contract,  2-6. 

SCHOOLS. 
I.  PuBuo  Schools — ^Municipal  Inoorpokation  Act — ^Pbimabt  and 

G&AMMAB     SCHOOLS-^LliaTATION     Of     LEVY— BlVENUE     FOE     HiGH 

SOHOOL. — ^A  city  of  the  fifth  class,  organized  under  the  Municipal 
Corporation  Act  of  1883,  which  limited  its  power  to  the  establish- 
ment of  primary  and  grammar  schools,  and  to  the  levy  of  a  mini- 
mum tax  for  their  support,  has  additional  power,  under  the  subse- 
,  quent  enactment  of  sections  1669,  1670,  and  1671  of  the  Political 

Code  to  establish  and  maintain  a  high  school  within  the  limits  of 
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SCHOOLS   (Continued). 

the  city;  and  such  limitation  of  the  amount  of  levy  under  the 
Municipal  Corporation  Act  has  no  application  to  the  matter  of  pro- 
viding a  rerenue  for  the  maintenance  of  the  high  school  so  estab- 
lished. (Brown  v.  City  of  Visalia,  372.) 
8.  LxvT  OF  Taxss  fob  High  School — Estimatb  of  Hicsh-School 
BOABD. — It  is  the  duty  of  the  board  of  trustees  of  such  city  to  le^r 
a  special  tax  for  the  support  of  the  high  school  established  therein, 
upon  the  estimate  of  the  high-school  board,  whose  duty  it  is  to  make 
such  estimate  yearly  after  the  establishment  of  the  high  sehooL 
(Id.) 

SEDUCTION. 

1.  Action  fob  Skduction — Sufficixnot  of  Complaint — Chastitt  of 
Plaintiff. — A  compUint  in  an  action  for  seduction,  which  allege 
that  it  was  induced  solely  by  the  defendant's  promise  of  marriage, 
and  false  pretenses  of  great  love,  and  his  urgent  importonity,  U) 
which  she  reluctantly  yielded,  and  that  she  was  then  a  minor, 
and  then  was  and  still  is  unmarried,  and  that  at  the  time  of  the 
grievances  complained  of,  and  at  all  times  prior  thereto,  she  IhkI 
been  chaste  and  virtuous,  avers  with  sufficient  definiteness  that  she 
was  chaste  and  virtuous  at  the  time  of  the  actual  seduction.  (Sweet 
V.   Gray,   83.) 

2  Averment  of  Ability  and  Wilunoness  to  Marry  not  Re<)uibed. 
—Where  the  promise  of  marriage  was  only  one  of  the  means  made 
use  of  to  accomplish  the  minor's  seduction,  and  other  artifices 
and  pretenses  were  resorted  to  for  the  same  purpose,  the  eom- 
plaint  need  not  allege  her  ability  or  willingness  to  marry  the  de- 
fendant.    (Id.) 

3.  Special  Demurrer — Misjoinder  of  Causes — Ambiguity. — A  spe- 
cial demurrer  on  the  ground  that  the  complaint  misjoins  a  cause 
of  action  for  seduction  and  for  breach  of  a  contract  to  marry,  and 
for  ambiguity  and  uncertainty  as  to  whether  the  cause  of  action  is 
based  on  the  alleged  seduction,  or  upon  the  alleged  contract  to 
marry,  or  upon  the  alleged  suffering  of  the  plaintiff,  was  properly 
overruled.  The  promise  of  marriage  is  merely  set  out  as  one  of  the 
inducements  of  the  seduction,  and  the  cause  of  action  and  prayer 
for  damages  is  solely  for  the  alleged  seduction,  and  in  no  sense  on 
a  contract  to  marry,  and  there  is  no  ambiguity  as  to  the  cause  of 
action.     (Id.) 

STATE  OF  CALIFORNIA.     See  Appeal,  2;  New  Trial,  S. 

STATE  LANDS.    See  Swamp  and  Overflowed  Lands. 

STATUTE  OF  FRAUDS.     See  Broker,  1-4. 
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STATUTE   OP  LIMITATIONS. 

Action  on  Note — Pkndency  op  Insolvency  Proceedinos — Dismis- 
sal— Statutory  Prohibition. — The  pendency  of  insolvency  pro- 
ceedings instituted  by  the  maker  of  a  note,  though  subsequently 
dismissed,  operated,  under  section  62  of  the  Insolvency  Act,  anil 
section  356  of  the  Code  of  Civil  Procedure,  as  a  statutory  prohibi- 
tion to  an  action  upon  the  note,  and  the  period  of  such  pendency 
and  prohibition  is  not  part  of  the  time  limited  for  the  commence- 
ment of  the  action.  (Union  Collection  Company  ▼.  Sonle,  99.) 
See  Mandamus,  1;   Mortgage,  5. 

STATUTES.    See  Newspaper,   & 

8TBEET  ASSESSMENT 
1.  Street  Improvement — Sale  undsb  Bond — ^Injxtnotion — ^Finding 
— Waiver  op  Objection — Estoppel. — Upon  appeal  from  an  order 
denying  a  new  trial,  in  an  action  to  enjoin  the  nle  of  plaintiff's 
lot  under  a  bond  for  a  street  improvement,  a  finding  sustained  by 
the  evidence  that  plaintiff  and  her  predecessor  in  title,  by  their 
conduct,  waived  objection  to  the  improvement,  and  acquiesce*  1 
therein  and  received  the  benefit  thereof,  and  consented  to  and 
ratified  the  proceedings,  and  took  no  appeal  to  the  dty  council,  and 
did  not  object  to  the  bond,  nor  pay  or  offer  to  pay  the  assess- 
ment or  bond,  or  any  part  thereof,  and  that  plaintiff  is  estopped  by 
said  conduct  from  obtaining  equitable  relief,  is  conclusive  of  the 
case.     (Cummings  v.  Kearney,  156.) 

Bequest  for  Improvement  and  Assessment — Fraud  upon  Bond- 
Owner. — ^Where  it  appears  that  plaintiff's  predecessor  in  title  re- 
quested the  improvement,  and  requested  the  superintendent  of 
streets  to  deliver  the  assessment  and  diagram  upon  the  faith  of 
which  the  work  was  done,  and  acquiesced  in  all  the  proceedings 
without  objection  to  any  step,  his  acts  and  conduct,  if  allowed  to 
be  questioned,  would  work  a  fraud  upon  the  owner  of  the  bond 
which  the  law  will  not  tolerate.  (Id.) 
See   Mortgage,   17. 

STREETS,  ROADS,  AND  HIGHWAYS.    See  Eminent  Domain,  6,  6; 
Highways. 

SUMMONS.    See  Appeal,  12,  13;  Mortgage,  19,  20,  24. 

SURETY. 

1.  Bond  —  Suretyship  —  Commission  Agent— Continuino  Guaranty 
— Revocation  as  to  Future  Transactions. — ^A  bond  conditioned 
in  substance  that  if  an  agent  of  the  plaintiff  for  the  sale  of  sewing- 
machines  on  commission  should  pay  all  indebtedness  then  existiiig, 
or  that  he  might  thereafter  in  any  way  inenr,  to  the  plaintiff,  the 
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bond  should  be  yoid,  thougb  teehnieally  a  eontraet  of  Buretjsliip, 
is  as  to  all  future  liabilitj,  for  snecesaiTe  tranaaetiona  not  begun, 
governed  by  the  same  rule  as  a  continuing  eontraet  of  goaianty. 
under  section  2815  of  the  Civil  Code,  and  oiaj  be  reroked  at  any 
time  as  to  future  independent  transaetions,  with  respeet  to  wMeh 
the  eonsideiation  is  not  eontinoing.  (White  Sewing  Machine  Com- 
pany V.  Courtney,  674.) 

2.  MODB  OF  Bbvocatzon — Demand  for  Rii.kabi  of  Suutt — ^Bblbasi: 
BT  AoBNT  OF  PLAINTIFF. — ^A  demand  by  the  snrety  for  a  release, 
and  the  consent  thereto  by  the  plaintiff's  agent,  followed  by  the 
execution  of  a  release,  is  the  equivalent,  and  was  in  aabstanee  a 
revocation,  of  the  contract  by  the  surety;  and  the  fact  that  th4> 
authority  of  the  agent  to  make  the  release  was  not  in  writing  is 
not  material.  No  formal  release  was  necessary  to  terminate  the 
contract.     (Id.) 

3.  FuTUBs  Sale  of  Maghinbs. — The  liability  of  the  snrety,  after 
such  revocation  and  release,  was  extinguished  in  reference  to  ^ 
future  sale  of  machines  by  the  plaintiff  to  the  agent,  and  the 
surety  cannot  be  held  liable  for  the  priee.     (Id.) 

SWAMP  AND  OVEBPLOWED  LAND. 

1.  Stai-e  Patent— 43w amp  Lands — Boundabt— Location  of  Rancbo— 

BOBVETS — UUITED  STATES  MaP— BKFXBKNCB  TO  MaF  OF  STATE  SUBr 

VKY — Evidence. — In  determining  the  boundary  of  a  state  patent  for 
swamp  and  overflowed  lands,  a  map  of  the  government  survey  of  the 
township,  not  referred  to  in  the  state  patent  nor  shown  to  have  been 
used  or  examined  by  the  state  oiBcials,  is  not  conelnsive  as  to  the 
location  of  the  eastern  boundary  of  a  rancho  therein  referred  to,  as 
beiog  much  farther  east  than  as  indicated  in  the  state  patent,  espe- 
cially where  the  rancho  is  not  disclosed  on  the  government  map  to 
have  been  marked  by  any  indosure  or  visible  monuments.  Evidence 
of  the  application  for  the  state  patent  showing  the  description  of 
the  land  applied  for,  and  of  the  map  of  the  state  sorvey  of  the 
swamp  land  referred  to  in  the  patent,  was  admissible;  and  it  ap- 
pearing that  the  parties  acted  with  reference  to  that  map,  it  con- 
trols any  other  and  inconsistent  particulars  in  the  description  ir 
case  of  ambiguous  or  equivocal  calls,  under  subdivision  6  of  section 
2077  of  the  Code  of  Civil  Procedure.     (Ifiller  v.  Grunsky,  44L) 

2.  Effect  of  State  Patent — Consteuotion — Confuctoio  GazXiB.— 
A  patent  is  conclusive  between  the  parties  and  their  privies  against 
any  collateral  attack;  but  before  it  concludes  anything  it  must  be 
construed  and  its  meaning  determined,  and  conflicting  calls  therein 
are  to  be  reconciled  upon  the  same  principles  and  by  the  same  mles 
that  govern  the  construction  of  other  deeds  of  conveyance,     (Id.) 

3.  Eaalier  State  Subveys — Mistake  in  Final  Call  fob  Bancho— 
Visible  Monuments — Change  in  Subyxt. — Earlier  state  surv^a 
for  the  same  swamp  lands,  of  which  the  survey  for  the  state  patent 
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was  a  reeompilation,  made  before  tbe  townehip  plat  was  approved  in 
the  federal  land  offiee,  showing  the  visible  moniimeiits  first  erected 
to  mark  the  eastern  Hne  of  the  rancho,  according  to  the  first  survey 
thereof  for  a  patent,  were  properly  admitted  to  show  the  origiii  of 
the  description  in  the  state  survey  and  patent,  and  to  explain  a  mis- 
take in  the  final  call  for  the  rancho  therein,  as  compared  with  the 
final  survey  of  the  rancho  as  patented,  and  as  shown  on  the  township 
map.     (Id.) 

4.  EmECT  OF  PuoB  SuBViT— SuBSBQTTKNT  APPLICATION.— Where  state 
swamp  lands  applied  for  have  been  previously  surveyed,  the  law 
does  not  require  a  resurvey  in  the  field  upon  a  subsequent  applica- 
tion to  purchase.     (Id.) 

r  5.  Township  Map  at  Dats  of  Stats  Patent — Call  fob  Rancho  in 

I  Patent — ^Exceptions  to  Ritlb  as  to  Monuicents. — A  call  for  the 

same  rancho  in  the  state  patent,  which  was  then  shown  on  the 
township  map,  to  be  so  located  as  to  give  a  quantity  of  swamp  land 
in  excess  of  the  state  survey  of  one  hundred  and  seventy-one  acres, 
not  paid  for,  does  not  show  that  the  rancho  was  at  the  date  of 
the  patent  a  monument  which  infiexibly  controls  courses,  distances, 
and  quantity.  This  never  was  an  absolute  and  inflexible  rule; 
but  calls  for  monuments  have  been  made  to  yield  to  other  calls 
to  effectuate  the  intention  of  the  parties.  The  rule,  with  its  excep- 
tions and  modifications,  is  embodied  In  section  2077  of  the  Code 
of  Civil  Procedure.     (Id.) 

SURVEY.    See  Swamp  and  Overflowed  Land. 

TAXATION. 

1.  Action  fob  Taxes  Paid  undeb    Pbotest — Assessicent  of  Chy 

I  FbaNCHISE  —  FSDEBAL  FBANCHISES  —  INSUFFICIENT  COMPLAINT. — A 

complaint  in  an  action  to  recover  taxes  paid  under  protest,  which 
r  shows  an  assessment  upon  a  franchise  granted  by  a  city,  and  avers 

f  that  plaintiff  holds  federal  franchises  which  are  non -taxable,  and  is 

(  an  instrument  of  the  federal  government,  and  that  the  assessment 

^  was  void,  but  does  not  aver  that  plaintiff  did  not  receive  a  franchise 

>  granted  by  such  city,  does  not  state  a  cause  of  action.     (Western 

Union  Telegraph  Company  v.  County  of  San  Joaquin,  264.) 

2.  PowEB  OF  CiTT. — It  cannot  be  held  as  matter  of  law  that  the  city 
could  not  grant  and  that  the  plaintiff  could  not  receive  a  franchise 

(  which  is  different  from  and  in  addition  to  the  franchises  granted 

to  it  by  the  federal  government.     (Id.) 
I  See  Municipal  Corporations,  1-3;  Schools. 

I  TENDER.    See    Eminent    Domain,  2;    Gas    Companies;    Vendor  and 

Vendee. 
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1.  OONFIDBNTIAL  BXLATION  —  MOTHER  AKB    SON  —  PLBABING  —  8U1TS> 

ciXNOT  OP  GoicPLAiNT — ACTUAL  FsATTD. — In  an  action  to  enforee 
a  trust  in  real  property,  and  to  eompel  a  eonTeyance,  a  eomplaint 
showing  the  confidential  relation  of  mother  and  son  between  the 
parties,  and  that  the  deed  was  delivered  bj  an  aged  mother  to  her 
son  in  expeetation  of  her  death,  and  upon  the  special  trust  and 
confidence  reposed  in  him  that  in  case  of  her  recovoy  he  would 
pay  her  twenty  dollars  per  month  for  her  support,  which  he  fraud- 
ulently induced  her  to  believe  that  he  would  do,  and  that  when  the 
deed  was  delivered  he  did  not  intend  to  pay  said  sum  for  her  sap- 
port,  and  wholly  lefused  to  do  so,  and  claimed  to  own  the  property, 
which  was  of  the  rental  value  of  sixty  dollars  per  month,  states 
a  cause  of  action  for  relief  on  the  ground  of  actual  fraud,  within  the 
rule  of  Brison  v.  Brison,  75  Ckl.  527.     (Becker  v.  Sehwerdtle;,  386.) 

2.  Uncertainty  —  Want  of  Express  PsoiasB  —  Silence  —  Tacit 
Agreement — Oonsent  to  Conditions  of  Delivkry  of  Deed. — The 
eomplaint  is  not  demurrable  for  uncertainty  because  the  eomplaint 
does  not  allege  an  express  promise  by  the  defendant  to  make  the 
monthly  payments  requested  by  the  defendant's  mother.  It  is 
sufficient  that  the  averment  of  all  the  facts  connected  with  the 
delivery  of  the  deed  show  a  silent  acceptance  of  it  under  dream- 
stances  which  made  the  silence  equivalent  to  a  tacit  agreement  and 
oonsent  to  the  conditions  which  accompanied  the  delivery  of  the  deed. 

(Id.) 

3.  Yon)  Trust  to  Convey. — A  deed  of  trust  to  a  son  of  the  trustor, 
providing  for  a  deed  by  him  to  another  son  of  all  of  the  residoe 
of  the  real  property  remaining  five  years  after  the  death  of  the 
trustor,  and  providing  that  no  property  or  the  proceeds  thereof 
shall  vest  in  such  other  son  until  the  expiration  of  such  period, 
and  until  a  transfer  and  delivery  thereof  to  him  at  the  expiration 
thereof,  creates  a  void  trust  to  convey,  under  the  authority  of 
Estate  of  Fair,  132  Gal.  523.     (Hofsas  v.  Cummings,  525.) 

4.  Void  Trusts  Over. — Trusts  over,  to  the  effect  that  in  the  event  that 
the  beneficiary  named  shall  die  before  the  expiration  of  the  period 
fixed,  without  a  testamentary  disposition  by  him  provided  for  in  the 
trust,  the  property  shall  then  vest  in  the  trustee  named  or  his 
surviving  children,  though  not  void  per  se,  are  absolutely  dependent 
upon  the  void  trust,  and  cannot  be  separated  therefrom,  and  must 
fall  with  it.  [Beatty,  C.  J.,  Shaw,  J.,  and  Angellottiy  J.,  diasenting.j 
(Id.) 

5.  Property  Distributed  under  Wife's  Will — Purchase  with  Com- 
munity Funds — Gift  to  Wife — Support  of  Findings. — ^In  sn 
action  by  a  hnsband  to  enforce  a  trust  in  property  distributed  to  a 
daughter  under  a  wife's  will,  on  the  ground  that  it  was  eommoo 
property,  findings  supported  by  sufiScient  evidence  that  the  property 
vras  paid  for  with  community  funds,  with  the  wife's  knowledge  anl 

eonsent,  for  the  express  purpose  on  the  husband's  part  of  maknig 
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the  property  a  gift  to  her,  and  that  he  direeted  the  deed  thereof 
to  be  made  to  her  alone,  as  her  separate  property,  which  was  done, 
and  that  from  the  date  of  the  purchase  until  her  death  they  both 
treated  it  as  her  separate  property,  establish  the  ease  against 
the  husband  and  for  the  daughter.     (Arkle  ▼.  Beedie,  459.) 

6.  Dbclab^tiom  of  Hoicbstead  bt  Husband. — The  property  being  the 
separate  property  of  the  wife,  the  attempt  of  the  husband  to  declare 
it  as  a  homestead  without  her  consent  was  void.     (Id.) 

7.  Tbcst — ^Enforcement — Advances  by  Decedent — Secubity — Find- 
ings AGAINST  Evidence. — In  an  action  to  enforce  a  trust,  one  of  the 
purposes  of  which  was  that  the  trustee  should  hold  the  title  for  the 
plaintiff,  where  it  appeared  from  the  evidence,  without  substantial 
conflict,  that  the  deceased  uncle  of  the  plaintiff  had  advanced 
large  sums  of  money  for  plaintiff's  benefit,  for  which  plaintiff  was 
indebted  to  him,  and  that  it  was  the  understanding  of  the  parties 
that  the  title  was  held  by  the  trustee  also  as  security  to  the  uncle 
for  the  amount  of  such  advances;  findings  that  the  trustee  held 
the  title  in  trust  only  to  convey  to  the  plaintiff,  and  not  as  security 
for  plaintiff's  indebtedness  to  the  estate  of  the  deceased  uncle, 
were  against  the  evidence.     (Bell  v.  Staacke,  186.) 

8.  Practical  Construction  of  Contbact^-Aots  and  Conduct  of 
Parties. — ^Where  the  acts  and  conduct  of  the  parties  up  to  the 
time  of  the  uncle's  death,  and  a  sworn  statement  of  the  plaintiff  in 
his  original  complaint,  all  tended  to  show  that  the  trust  deed  to 
the  land  was  in  lieu  of  antecedent  notes  and  mortgage  held  by  the 
uncle  as  security,  and  that  the  deed  was  intended  by  the  par- 
ties as  security  for  the  indebtedness  then  due  and  to  become  due 
from  the  plaintiff  to  the  uncle  for  further  advances,  such  acts  and 
conduct  of  the  parties  show  a  contemporaneous  and  practical  con- 
struction of  the  contract  which  must  prevail  over  the  subsequent 
testimony  of  plaintiff  to  the  contrary.     (Id.) 

9.  Written  Agreement  as  to  Notes  and  Mortgages — Change  of  Se- 
curity.— Where  a  written  agreement  was  made  by  which  notes  and 
a  mortgage  given  upon  the  sale  of  land  by  the  plaintiff,  were  pledged 
by  him  to  the  uncle  as  security  for  indebtedness,  and  the  security 
was  changed  into  land  by  consent  of  the  parties,  in  lieu  of  th<s 
notes  and  mortgages,  the  land  became  subject  to  such  written 
agreement;  and  the  rights  of  the  uncle  in  the  trust  property  are 
evidenced  thereby.     (Id.) 

10.  Estoppel  of  Plaintiff. — Where  the  plaintiff  knew  that  the  title 
was  held  in  the  name  of  his  uncle's  confidential  clerk,  and  that 
the  uncle  claimed  the  title  as  security,  and  upon  faith  of  such 
security  received  the  advances  made  by  the  uncle,  and  though  in- 
formed repeatedly  that  the  uncle  was  making  advances  on  tho 
property,  and  never  by  word  or  act  repudiated  the  uncle's  claim, 
but  insisted  on  the  advances  being  made,  he  will  be  held  to  the 
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ag^reement  as  thus  nndentood  and  aeqideeeed  is  bj  hiiOy  and  ba- 
lieved  to  ezist  when  he  preronted  bia  elann  agahwt  hia  onelali 
eatate,  and  when  he  eonimeneed  the  aetion.     (Id.) 

tl.  EviDENCB  Pbopkrlt  Exclcidkd — Dbolakations  Oitt  or  PLAIXnfV'8 
Hbauno — Lettib  ov  Tbustbi. — ^Deelanttiona  made  bf  the  nnele 
and  hia  attorQe7  rabaequent  to  the  ezoeution  of  the  deed,  oot  of 
the  hearing  of  the  plaintiff,  or  of  any  agent  repreaenting  him,  and 
a  private  letter  of  the  traetee  written  after  the  uncle 'a  death, 
which  plaintiff  had  nerer  aeen  or  known  of,  w«re  proper!/  eaginded 
from  evidenee.     (Id.) 

12.  TKU8T-DEEI>--€AIil  lO  PaT  IKDIBTBDMX88  GbBODBSD— IMJUNCEIOM— 

Dissolution. — An  injunction  to  restrain  a  sale  nnder  a  tmat-deed  to 
pay  the  indebtedneea  secured  therein  was  properly  diasdWed  where 
it  appeared  by  the  plaintiff's  own  showing  that  the  sale  woold  not  be 
m&de  if  he  should  pay  the  amount  aeenred;  and  by  the  defendanta' 
showing  that  no  tender  of  any  sum  of  money  was  ever  made  in  pay- 
ment or  satisfaction  of  the  indebtedness,  and  that  plaintiff  did  not 
accept  an  offer  of  the  creditor  secured  to  reeeiTe  a  specific  sum  in 
full  payment  of  his  claim,  except  on  account  of  his  liability  as 
an  indorser  of  other  notes  of  the  plaintiff,  which  were  secured  by 
the  deed  of  trust,  and  to  discontinue  the  sale  on  payment  of  said 
sum,  no  part  of  which  was  ever  paid.     (Meets  t.  Mohr,  667.) 

13.  Equitt  not  Dons  bt  Plaintdpf. — ^He  who  seeks  equity  must  do 
equity;  and  where  equity  was  not  done  before  bringing  the  ac- 
tion and  obtaining  the  injunction,  nor  when  an  opportunity  was 
offered  upon  the  hearing  of  the  motion  to  dissolve  the  injunction, 
the  order  dissolving  it  was  right  and  proper.    (Id.) 

14.  Bight  of  Salb  fob  Monbt  Dux— Liabilitt  as  Imbobsxb  of  Notbs. 
— The  trustees  under  a  deed  of  trust  securing  mon^  advanced,  and 
also  a  liability  of  the  creditors  as  indorser  for  the  grantor  of  tiie 
trust,  had  a  right  of  sale  for  mon^  due  and  unpaid  to  the  cred- 
itors, and  were  not  compelled  to  wait  until  the  notes  of  plaintiff 
which  he  indorsed  were  all  paid  by  the  makers  or  by  the  croditors, 
before  he  could  realise  on  the  security  held  for  the  money  aetuaUy 
advanced.     (Id.) 

15.  AicxNDED  Complaint  not  Fn^D— OouNTiBpAFFmATiT.— An  amend- 
ed complaint  not  allowed  to  be  filed  cannot  be  considered  as  any 
part  of  the  showing  on  which  the  temporary  injunction  was  granted, 
and  can  only  be  considered  in  the  light  of  a  eounter-aflldavit  on 
the  motion  to  dissolve  the  injunction.     (Id.) 

16.  SUFFICIENCT    OF    ADVXBTISINO — POSTPONBXXKT    OF    SaLB    UPON    BB- 

guEST  bbfobx  Suit. — Where  the  deed  of  trust  provided  that  the  sd- 
vertisement  of  sale  should  be  made  twice  a  week  in  some  newspaper 
published  in  the  city  and  county  of  San  Francisco  at  least  twice 
a  week  for  three  weeks,  and  the  advertisement  was  claimed  in  the 
amended  complaint  to  be  insuifieient  because  published  in  a  paper 
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not  devoted  to  geneisl  news  and  of  Bmall  eireolation,  Bueh  objection 
i0  not  tenable  where  it  appears  that  the  sale  was  twice  postponed  at 
plaintiff's  request,  and  was  advertised  twiee  a  week  for  the  period 
of  eight  weeks  prior  to  the  issoanee  of  the  injunction.     (Id.) 

17.  ]>BicANi>— Pleading — Stttfioixnot  of  Answer. — ^Where  the  answer 
alleges  a  demand,  and  also  alleges  that  the  defendants  have  dnlj 
performed  all  the  requirements  of  the  deed  of  trust  and  agreement 
on  their  part  to  be  performed  as  a  condition  precedent  to  the  sale 
of  the  land,  the  answer  is  not  objectionable  on  the  ground  that  it 
does  not  allege  a  demand  in  writing.  (Id.) 
See  Estates  of  Deceased  Persons,  10;  Fraud,  8,  6;  Wills,  8. 

UKIAWFUL  DETAINEB. 

1.  Unlawtul  Detainee  bt  Lessee — ^NomoE  ov  Demand  vob  Bent  oe 
Possession  —  Sebvige  —  Pukadinq  and  Psoof  —  AmDAvrrs — Non- 
suit.— In  an  action  of  unlawful  detainer  bj  a  lessee  after  non- 
[  payment  of  rent,  under  section  1161  of  the  Code  of  Civil  Procedure, 

the  service  of  a  three  days'  notice  to  make  such  payment  or  deliver 
^  possession  of  the  premises  is  a  condition  precedent  to  the  right  to 

commence  the  proceeding.    It  is   necessary  to  aver  the  service  of 
such  notice  in  the  complaint,  and  if  put  in  issue  it  must  be  proved 
'  by  competent  evidence  like  any  other  fact  in  the  case.    It  cannot  be 

^  proved  by  affidavits,  which  rank  as  hearsay  evidence,  for  the  pur- 

poses of  the  trial  of  issuable  facts.  If  only  affidavits  of  the  ser- 
vice were  produced,  without  other  evidence^  a  nonsuit  should  have 
been  granted.  (Laerabere  v.  Wise,  654.) 
S.  Assignment  of  Lease  by  Assionsb— Possession  Deuvebsd  betose 
NoracE  to  Quit. — ^An  action  for  unlawful  detainer  will  not  Uo 
I  against  an  assignee  of  a  lease  who  had  assigned  the  lease  and 

I  delivered  possession  to  another  assignee  before  the  service  upon 

I  him  of  notice  to  quit.     (Ben  Lomand  Wine  Company  v.  Sladky,  619.) 

8.  Bbeagh  of  Covenants — ^Bemsdy  bt  Action. — The  fact  that  the 
first  assignee  of  the  lease  had  been  guilty  of  a  breach  of  covenants 
(  of  the  lease  prior  to  the  assignment  by  him  and  delivery  of  the 

r  possession  under  it  to  another  assignee  does  not  render  him  liable 

fai  the  summary  action  of  unlawful  detainer  to  damages  therefor. 
,  In  such  case  the  only  remedy  for  such  breach  is  by  an  ordinary  ae- 

^  tion.     (Id.) 

f  4.  Special  Yebdict — Oboeb  Qbantinq  New  Trial — ^Insufficienct  of 

^  Evidence— Lack  of  Specifications — ^Absence  of  Ground  as  to 

Appellant. — Where  the  jury  found  a  special  verdict,  that  the  ap- 
pealing  defendant  had   assigned   his   interest   in   the  lease   to   a 
[  co-defendant  prior  to  the  service  of  notice  to  quit,  and  that  the 

co-defendant  had  taken  possession  as  assignee  of  the  lease  prior  to 
such  service,  an  order  granting  a  new  trial  to  the  plaintiff  as  against 
the  appellant  caxmot  be  sustained  for  insufficient  of  the  evidence 
GXLL  OaL— 58 
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to  JuBtiijr  the  tpeeial  yardiet,  where  there  mie  no  epeeiil^atioaa 
thereof  in  the  itatemcnt;  and  where  there  is  no  Msignment  of  any 
error  of  law  material  to  the  speeial  flndinge,  and  no  other  groaad 
for  granting  the  order  ai  against  the  appellant  appears  in  the 
reeord,  the  order  will  be  rerersed  as  to  him.    (Id.) 

6.    DBVBNSB— FbAUD  in  OBTAININO  BBD  AMD  LBASB— SlSGISSBOir   HOT 

Rbquibkd. — ^In  an  action  of  nnkwful  detainer  for  holding  oyer  after 
the  expiration  of  a  term  of  lease,  the  defendant  may  set  op  in 
defense  that  the  plaintiif  proenred  a  deed  from  the  defendant  and 
the  agreement  of  lease  bj  frand  and  vndne  inflnenee;  and  an 
answer  setting  up  sneh  fiand  and  nndne  iniiaeiiee,  and  asking  f jr 
no  alfirmatiTe  relief ,  need  not  set  up  a  rescission;  nor  is  it  neees- 
sary  that  the  defendant  must  first  go  into  an  eqnitj  eoort  and 
hare  the  deed  set  aside.  (Simon  Newman  Oompanj  t.  Tainrinfc 
174.) 
6.  EviDiNGB— Snfoiii  TB4H8AonoN.— The  defendant  may  show  aa 
part  of  the  tranaaetion  leading  up  to  the  lease,  and  as  evidenee  bear- 
ing upon  the  question  of  fraud  and  undue  influenee  in  the  ezeeo- 
tion  of  the  lease,  that  the  deed,  as  weU  as  the  lease,  was  ai 
executed,  and  to  show  the  relation  of  eaeh  to  the  other  as  one 
transaetion.     (Id.) 

YENDOB  AND  VENDER 

vkkdob  and  Pubohasxb^^Oontilaot  of  Sals— Option  to  Pdbohass— 
EzcHANOx  OF  Land— Tender  of  Deed — ^Puob  Withdrawal  or  Op- 
tion— ^AonoN  FOR  Bbeaoh. — ^Under  a  eontiaet  for  the  sale  of  huKl, 
expressed  to  be  for  value  reeeiyed,  and  conferring  an  irrevocable 
option  to  purchase  within  fifteen  days,  and  good  thereafter  nntfl 
withdrawn,  the  consideration  of  which  was  in  fact  an  oral  agree- 
ment for  the  exchange  of  land,  where  it  appears  that  the  tender  of 
the  deed  in  exchange  for  the  land  described  in  the  option  was  not 
made  until  after  the  lapee  of  the  fifteen  days,  and  until  after 
notice  of  withdrawal  of  the  option  by  the  Tender,  the  proposed 
purchasers  cannot  thereafter  maintain  an  action  for  damages  for 
breach  of  such  contract.  (Hsy  ▼•  Mason,  722.) 
See  Broker. 

VENUE.    Bee  Place  of  Trial 

WATEB  AND  WATEB  BIGHTa 

L  Water  Bights— Peroolating  Watsr— Abxbsian  Bsup— Bipakav 
Bights. — ^An  underground  body  of  water  lying  in  an  artesian  belt, 
which  does  not  flow  in  any  ddlned  stream,  but  is  produced  by  per* 
eolation  through  saturated  soil,  and  is  pressed  forward  by  water 
accumulating  from  raTines,  canyons,  and  streams  above,  jiressiag 
down  into  the  soil  by  percolation,  is  not  a  watereouxse^  and  is  not 
governed  by  the  hiw  of  riparian  rights.     (Kats  v.  Walkinshaw,  UflL) 
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WATEB  AND  WATEE  RIGHTS   (Continued). 
2.  Bights  of  Ownxbs  or  Peboolatdig  Watebt— BxAfiONABUB  Use— In- 
TERFEEUENCE  WITH  Pebcolation. — ^Each  owncT  of  8oil  lying  in  a  belt 
which  boeomes  saturated  with  percolating    water  is  entitled  to  a 
reasonable   use    thereof    on    his    own   land,    notwithstanding   such 
reasonable  use  may  interfere  with  water  percolation  in  his  neigh- 
bors'  soil;  but  he  has  no  right  to  injure  his  neighbors  by  an  un- 
reasonable diyersion  of  the  water  pereolating  in  the  belt  for  the 
purpose  of  sale  or  carriage  to  distant  lands.     (Id.) 
8.  Maxim    Affucablb. — The   maxim,  Sic  uterc   two  «<  dUeiwm  n<m 
^  laedas,  is  applicable  as  between  adjoining  users  of  pereolating  water, 

t  whenever  justice  requires  Its  application.     (Id.) 

^^  4.   DiVEBSiON  FBOM  Abtesian  Bei/f  FOB  Salb — ^Injuhotion. — The  own- 

ers of  artesian  wells  sxmk  in  an  artesian  belt  of  percolating  water, 
?'  the  waters  from  which  are  necessary  for  domestic  use  and  irriga- 

'  tion  of  their  lands,  on  which  are  growing  trees,  vines,  shrubbery, 

and  other  plants  of  great  value,  are  entitled  to  an  injunction  to  re- 
ft strain  the  diversion  of  the  water  percolating  in  the  artesian  belt, 
a  by  an  owner  of  land  situated  in  the  belt,  for  the  purpose  of  conv^- 
ing  the  same  to  distant  lands  for  sale,  to  the  irreparable  injury 
t                            of  the  plaintiffs.     (Id.) 

0  5.    PLEADINO — SiTBTBBBANEAN  StBBAM — ^IkJUBT  TO  AbTESIAN  WeLLS— 

Sueplusage. — Where    the  complaint  for  the  injunction  stated  in 

substance  that  plaintiffs  had  wells  in  their  respective  tracts,  from 

which  water  flowed  to  the  surface  of  the  ground,  which  was  neees- 
ft  sary  for  domestic  use  and  irrigation  of  their  lands,  and  that  the 

defendant  by  means  of  wells  and  excavations  on  her  own  lands 
^  drew  the  waters  from  plaintiffs'  lands  and  conveyed  them  to  distant 

lands,  it  states  a  cause  of  action  for  an  injunction  to  restrain  the 
^  diversion  of  percolating  water;  and  an  averment  that  the  divendon 

^  was  from  an  underground  stream  may  be  regarded  as  surplusage. 

(Id.) 
;  6.   EviDENOE— IiiPBOPEB  NoNSUTF. — ^Whcrc  the  evidenee  sui^Ktrted  the 

^  cause  of  action  for  wrongful  diversion  of  percolating  water  from 

(  the  lands  of  plaintiffs  to  their  irreparable  injury,  a  nonsuit  should 

^  not  have  been  granted,  though  the  allegation  of  divendon  from  a 

subterranean  stream  was  not  proved.     (Id.) 

7.  Afplioabilitt  of  Common  Law— Yabtino  OoHinnoNB — Cebbasiov 
OF  Btjle. — Such  parts  of  the  common  law  of  England  as  are  not 
adapted  to  our  condition,  form  no  part  of  the  law  of  this  state. 
The  common-law,  by  its  own  principal,  adapts  itself  to  varying  con- 
ditions, and  modifies  its  rules  so  as  to  subserve  the  ends  of  justice 
under  different  dreumstances,  and  reeogniBCS  the  principle  embodied 
in  section  3510  of  the  Civil  Code,  that  ''when  tiw  reason  of  a  rule 

*  ceases,  so  should  the  rula"     (Id.) 

8.  Bttlb  as  to  Peeoolatino  Wateb  Inaffucabu. — ^The  common-law 
rule  that  pereolating  vrater  belongi  unqualiiiadty  to  the  owner  of 

t 
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'  the  aoil,  and  that  he  has  the  absolute  right  to  extract  and  bcD  % 
is  not  applicable  to  the  conditions  existing  in  a  large  part  of  this 
state,  where  artificial  irrigation  is  essential  to  agriculture,  and 
artesian  wells  in  pereolating  belts  are  neeesearilj  used  for  that 
purpose.  (Id.) 
9.  DiifiouLi'as  IN  PsivxNTiHO  DimtsxoN. — The  diiEculties  that  the 
courts  will  meet  in  securing  persons  necessarily  using  percolating 
water  for  irrigation  by  means  of  artesian  weDs  from  the  infliction 
of  great  wrong  and  injustice  by  its  divenion,  if  property  right 
therein  is  recognized,  cannot  justify  the  court  in  abandoning  the 
task  as  impossible.  The  courts  can  protect  this  particular  species 
of  property  in  water  as  eifectually  as  water-rights  of  any  other 
description.     (Id.) 

10.  BULIB  APPUOABLS — PrIOBITT — OOBIUBLATIVX  BiGHTB — ^iNJUNCTfOMB. 

— ^The  rules  respecting  priority  of  appropriation  and  eorrelatiTs 
rights  in  regard  to  the  appropriation  and  use  of  percolating  water 
include  the  right  to  appropriate  any  surplus  not  needed  for  use 
by  well-owners  on  their  lands,  and  an  equitable  adjustment  of  dis- 
putes between  overlying  landowners,  where  the  supply  is  insufficient 
for  all,  and  proper  rules  relative  to  injunctions  and  the  remedy  at 
law  should  be  applied  to  the  solution  of  questions  arising  in  the 
courts  as  to  such  waters.     (Id.) 

11.  Watib  Bights — Pkbcolatino  Water— Fikdimob — Sufpicikkcy  of 

EvmiNCK^EzCAVATION    IS    PSBMEABLK    MATIBIAIf— DlMINDTION    OF 

SIUULM. — Though  the  evidence  tends  very  strongly  to  show  that  a 
tunnel  and  excavation  by  the  plaintiff  in  permeable  gravelly  ma- 
terial near  the  bed  of  a  stream  took  part  of  the  subterranean  flow 
of  the  waters  of  the  stream,  constituting  part  of  the  stream;  yet 
where  the  findings  that  the  tunnel  took  only  percolating  water  from 
plaintiff's  land,  and  that  it  did  not  diminish  the  supply  of  the  water 
to  which  the  defendants  were  entitled,  were  contrary  to  the 
evidence,  which  showed  clearly,  without  conflict,  that  the  stream 
was  substantially  diminished  thereby  to  the  injury  of  the  defend- 
ants, and  that  the  water  was  taken  beyond  the  lines  of  the  land 
from  which  it  was  taken,  the  plaintiff  had  no  right  to  a  decree  de- 
claring him  to  be  the  absolute  owner  of  the  water  thus  taken,  or 
quieting  his  title  thereto.     (McClintock  v.  Hudson,  275.) 

12.  Unvekgbound  Water, — Under  the  rule  establiahed  in  KaU  v. 
WalJnnahaw,  ant0,  p.  116,  with  respect  to  percolating  water,  it  is  not 
lawful  for  one  owning  land  bordering  on  a  stream  to  excavate  is 
his  land,  intercept  percolating  vrakter  therein,  and  apply  it  to  any 
use  other  than  its  reasonable  use  upon  the  land  from  which  it  is 
taken,  if  he  thereby  diminishes  the  stream  to  the  damage  of  othen 
having  rights  therein.     (Id.) 

13.  Rights  in  Percwlatino  Water. — An  owner  of  knd  adjoLniog  a 
stream,  whu,  b^p   Ascavations  in  his  land,  takea  peroolating  water 
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therefrom,  and  to  tbst  extent  diminishes  the  stream,  has  no  greater 
rights  to  the  water  thus  taken  from  the  stream  than  he  wonld  have 
if  the  water  were  taken  directly  from  the  stream.     (Id.) 

14.  Duty  op  Ooubt — AiiouKT  o»  Diminution. — ^It  was  the  duty  of 
the  court  to  have  fonnd  from  the  evidence  that  the  taking  ont  of 
the  water  through  plaintifP's  excavation  and  tunnel  caused  a  diminu- 
tion of  the  stream,  and  then  to  ascertain  and  state  the  amount  of 
the  diminution.     (Id.) 

15.  Water  Rights — Adjustment  of  Rights  in  TJsb  of  Ditch — Domes- 

tic Use — ^Flow  fob  Period  of  Time. — ^In  the  adjustment  of  the 
rights  of  the  parties  to  the  use  of  water  flowing  in  a  ditch,  where 
the  court  finds  that  the  rights  of  the  defendant  are  subject  to  the 
rights  of  plaintiffs  to  use  the  water  for  domestic  purposes  and  for 
watering  stock,  it  is  not  reasonable  to  decree  that  plaintiffs  are 
entitied  to  the  continuous  flow  of  any  given  quantity  of  water, 
but  there  should  be  an  equitable  apportionment  of  such  use  by 
allowing  a  continuous  flow  for  a  definite  period  of  time  to  the 
plaintiffs  entitled  to  such  use.  (Craig  y.  Grafton  Water  Company, 
178.) 

16.  Rights  Below  Point  of  Diveksion. — The  plaintiffs,  through  who9» 
lands  the  ditch  runs  below  the  point  of  diversion  of  the  defendant, 
are  entitled  to  all  the  water  remaining  in  the  ditch  below  such  point 
of  diversion,  at  the  time  when  plaintiffs'  diversion  begins.  Tba 
rights  of  persons  not  parties  below  the  plaintiffs'  lands  cannot  be 
regarded  as  material  as  against  the  defendant.     (Id.) 

17.  OoNSTBUcnoN  of  Decbse  —  Findings  —  Agreement  of  Parties  — 
SEI2CTI0N  OF  Plage  of  Diversion — Acquiescence. — A  former  de- 
cree fixing  the  rights  of  parties  thereto,  is  to  be  construed  in  con- 
nection with  an  agreement  found  by  the  court  to  have  been  made 
between  the  owner  of  a  ranch  and  parties  below  it,  that  he  shouH 
use  all  the  waters  of  a  creek  on  the  ranch  during  certain  hours 
each  day,  as  giving  such  owner  the  right  to  select  the  place  of 
diversion  at  the  highest  point  on  his  ranch;  and  when  it  appears 
that  such  other  parties  below  acquiesced  in  such  selection,  and  made 
an  agreement  as  to  their  time  of  diversion  accordingly,  they  can- 
not complain  of  such  selection  by  the  original  owner  of  the  ranch, 
or  by  the  defendant  after  he  acquired  title  to  the  higher  part 
thereof,  under  deeds  from  the  plaintiffs,  regardless  of  the  con- 
struction of  such  deeds.     (Id.) 

18.  Water  Rights — Grant  of  Right  to  Develop  Water — Covenant 
against  Diminution — Action  for  Breach — Insufficient  Defense. 
— In  an  action  by  a  grantee  of  the  defendants  of  the  right  to 
develop  water  on  defendants'  land  for  use  on  plaintiff's  land,  in 
the  sub-surface  waters  of  a  creek  passing  through  defendants'  land, 
to  recover  damages  for  breach  of  the  eorenant  by  the  defendants 
that  if  the  rights  owned  by  the  plaintiff  were  interfered  with  by  a 
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eontemplated  diyenioii  of  the  flow  of  the  stream  by  the  defendaate, 
or  their  nieeeeeon  or  aeaigna,  through  a  etone  diteh  above  defcsd- 
ants'  land,  the  defendants  wonld  grant  him  a  perpetual  right  to  the 
amount  of  diminntion  thereby  eifeeted,  not  ezeeeding  ten  inches 
of  water,— an  answer  that  the  ownos  of  the  stone  diteh  had  the 
right  to  the  sorfaee  flow  of  the  water,  and  that  the  dtrernons 
eomphkined  of  as  5*<«<«<«ii^t»g  plaintiff's  rights,  were  made  hj 
defendants'  grantees  bj  the  permission  of  saeh  owners,  eonstitoted 
no  defense  to  the  aetion  npon  the  eovenant  made  hj  the  defendants, 
and  was  proper^  strieken  oot     (Boberts  ▼.  Krafts,  20.) 

19.  I>EyiLOPiCEMT  ov  Watbb  —  OoMnuoT  —  ApPBOFBiATKm<— Under  a 
grant  to  plaintiff  of  the  right  to  enter  npon  defendanta'  land  and 
"develop  any  and  all  water  thereon  hf  means  of  eats,  tnnnela,  or 
otherwise,"  and  eony^  them  to  plaintiff's  land,  where  the  pteintiff 
did,  by  means  of  tunnels  and  eats,  eonoentiate  and  aeeomnlate  the 
waters  diffused  through  a  saturated  mass  of  sand,  gravd  and 
boulders,  eonstituting  tne  sub-surf aee  flow  of  a  ereek  on  defendants' 
land  which  was  the  onfy  water  eontemplated  by  the  grant  and  the 
eovenant  made  by  defendants,  sueh  acts  constituted  a  development 
of  the  water  as  provided  in  the  contract^  and  was  also  a  development 
of  water  as  generally  understood  with  referenee  to  procuring,  eon- 
trolling,   and   appropriating   subterranean   waters.     (Id.) 

20.  Ebtoppxl  or  Dbtindants — ^Bights  ov  OiBxa  Pabtos. — ^Under 
the  terms  of  the  deed  and  agreement  between  defendants  and  plain- 
tiff, under  which  defendants  granted  and  eonfirmed  the  right  of 
plaintiff  to  the  waters  developed  on  his  land,  and  covenanted 
against  diminution  thereof,  the  defendants  are  estopped  from 
claiming  that  the  waters  granted  by  them,  and  developed  and  ap- 
propriated by  the  plaintiff,  did  not  belong  to  them,  but  to  third 
parties  having  rights  below  their  land.     (Id.) 

81.  Ghanox  of  Point  of  Diyebsion  fboic  Btonx  Droh-— Lubiutt  of 
Defendants  under  Contract. — ^The  fact  that  the  grantees  of  the 
defendants,  after  diverting  the  water  through  the  stone  diteh  as 
proposed  in  the  contract,  subeequently  changed  the  point  of  diver- 
sion to  a  point  above  plaintiff's  cuts,  ditches,  and  tunnels,  is  not 
material  to  the  liability  of  the  defendants  under  the  contract  to 
indemnify  plaintiff  against  loss  by  diminntion  of  the  water  to  the 
extent  agreed.  The  gist  of  the  eovenant  was  the  diversion  of  the 
waters  of  the  ereek  by  the  defendants,  not  to  be  interfered  with  by 
the  plaintiff,  for  which  non-interference  defendants  covenanted 
that  he  would  be  protected  against  damage.     (Id.) 

£2,  Special  Damage — Inxdrt  to  Trees  and  Fruit  Crop. — ^Where  the 
court  found  that  defendants  knew  when  the  contract  waa  made 
that  the  ten  inches  of  water  contracted  for  had  a  peculiar  vake  to 
plaintiff,  inasmuch  as  his  land  and  orchard  were  of  little  valne 
without  it,  and  the  orchard  was  in    bearing  when  the  breach  of 
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covenant  was  oommittedy  and  there  was  no  other  sonree  from  whieh 
'  plaintiff  eould  obtain  water  for  irrigation,  the  court  was  warranted 

in  making  an  award  of  special  damages  to  the  extent  of  the  injnrj 
'  Buffered  to  the  trees  and  crops  hj  reason  of  the  failure  to  fumuh 

'  the  water  as  agreed.     (Id.) 

'  28.  Water  Company — Watek  Gertivioates  in  Other  Oompanies — Ook- 

« 

STRUcnoN  or  Besolution. — A  resolution  of  a  water  company  pro- 
viding that  upon  receipt  by  it  of  one  water  certificate  regularly 
'  issued  on  stock  of  each  of  two  other  water  companies  named,  and 

^  on  payment  of  twenty  dollars,  ''one  share  of  stock  in  this  corpora- 

tion" shall  be  issued,  ''the  water   represented  by  the  same  to  be 
used  upon  the  land  in  East  Bedlands  of  the  person  to  whom  said 
(  share  is  issued,  the  water    represented  by  said  share  to  be  de- 

{  livered  at  the  highest  comer  of  the  land  whereon  the  same  is  to 

be  used, ' '  cannot  be  otherwise  construed  than  as  meaning  that  each 
I  share  of  the  water  company's  stock  represented  a  proportionate  part 

of  all  the  water  of  the  company,  and  the  words  "water  repre- 
I  sented  by  the  same,"  must  be  regarded  as  referring,  not  to  the 

shares  turned  into  the  company,  but  to  the  share  of  stock  issued 
by  it.     (Bichey  v.  East  Bedlands  Water  Company,  821.) 

I  24.    GOXFIRMATION   OF   CONSTRTTCTION— lilABnJTT,   EXPENSE,   AND   BENE- 

FIT OF  Stockholders. — Such  construction  of  the  resolution  is  con- 
firmed by  the  liability  of  each  stockholder  assumed  by  the  contract 
of  subscription  for  his  proportion  of  the  debts  of  the  defendant 
corporation  and  of  the  aggregate  expenses  of  the  water  system, 
and  by  his  presumptive  right  to  a  corresponding  share  of  its 
profits  or  dividends;  and  also  by  the  fact  that  the  extra  expense  of 
the  shares  of  one  of  the  other  water  companies  was  incurred  by  all 
of  the  stockholders  of  the  defendant  company,  and  cannot  be  sup- 
posed to  have  been  incurred  for  the  exclusive  benefit  of  part  of 
them.     (Id.) 

25.  EguAL  Bights  of  Stookholdebs. — ^In  the  absenea  of  provision  to 
the  contrary  in  the  certificates  of  stock  of  a  corporation,  or  in  its 
resolutions,  by-laws,  or  charter,  or  other  writing,  the  stockholders 
are  to  be  regarded  as  equal  in  right.     (Id.) 

26.  Use  of  Distinot  Water  Certificatbs  on  Dibtinot  Lands — ^Bsso- 
LunoNs— Contract  Bights. — The  habitual  use  by  the  defendant 
water  company  of  the  water  certificates  acquired  from  one  of  the 
other  companies  on  lands  below  its  canal,  and  those  acquired  from 
the  other  company  at  greater  expense  on  lands  above  the  ftftuM^ 
and  the  resolutions  of  the  defendant  making  such  distinct  use  ex- 
clusive, cannot  preclude  stockholders  on  lands  below  the  canal, 
whose  supply  of  water  has  failed,  from  asserting  their  contract 
rights  to  a  proportionate  share  of  the  whole  water  owned  by  the 
defendant.     (Id.) 

27.  Adverse  User— Estoppel. — The  use  of  the  water  delivered  to  some 
stockholders  cannot  be  regarded  as  advene  either  to  the  other  stock- 
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holders  or  to  tho  eompanj.  Kor  eonld  the  etoekholden,  wfaoaa 
lande  were  below  the  eanal,  have  any  right  to  eomplain,  so  long  %s 
thej  were  lappUed  with  the  amount  of  water  to  whieh  they  were 
entitled;  and  they  are  not  estopped  bj  aeqnieseenee  from  sssciHon 
of  their  right  to  their  proportionate  share  of  water,  which  the  oom- 
pany  had  ceased  to  sapply  them.  (Id.) 
Bee  Irrigation  District 

WAY.    Bee  Bight  of  Way. 

WILLS. 

L  EsTAns  or  Dxgeabid  Ptaoiw— Diiri'MBUTiDy— OoH8i»uoTiDir  or 
Will— Tdvanot  in  Oomicon  or  Dkvibxw— Pins  Dkath  or  Dsrisis 
— Lapse  or  Bsquxst. — ^Under  the  wiB  of  a  deeeased  person,  be- 
queathing all  of  his  real  and  personal  property  to  two  devisees 
named,  no  joint  tenan^  is  created  or  derise  made  to  a  dass,  with 
any  right  of  sarrivorship,  bnt  the  will  creates  a  tenancy  in  common 
in  the  devisees  J  and  where  one  of  the  devisees  named  died  prior  to 
the  death  of  the  testator  the  bequeet  to  such  devisee  lapsed,  and 
the  half -interest  devised  to  her  should  be  distributed  to  the  heirs  as 
law  of  the  testator.     (Estate  of  HitteU,  432.) 

2.  Estates  or  Dbgeaskd  Pehsons— Petition  iob  Pabtial  Disiboo- 
TioN — Ck)NSTBncTioN  or  Will  and  Oomoii/— Bevooation  or  Be- 
quest.— ^Where  by  the  express  terms  of  the  codicil  to  a  wiB  of  a  de- 
ceased testator  a  desire  was  expressed  to  revoke  and  change  some  of 
the  former  devises  and  legacies,  and  that  the  codicil  shall  control  the 
provisions  of  the  former  will,  and  the  codicil,  after  specific  gifts, 
disposes  of  the  whole  residue  of  the  estate  to  certain  persons  named, 
of  whom  a  petitioner  for  partial  distribution  of  tbe  estate  is  not 
one,  though  such  petitioner  was  named  as  one  of  the  persons 
entitled  to  a  portion  of  the  residue  in  the  original  will,  the  bequest 
thereof  in  the  original  will  is  expressly  revoked  by  the  codicil,  and 
the  petitioner  has  no  interest  in  the  estate.     (Estate  of  Scott,  485.) 

8.  Estates  or  Deceased  Persons — Oonsteuotion  or  WiUi — Cabe  m 
Burial  Lot  by  Masonio  Lodge — Devise  to  Husband — ^Pbigatoby 
WoBDS— Trust. — Where  a  wife  devised  land  to  her  husband  in  fee 
simple,  with  an  expression  of  " desire '^  and  '^ request''  that  he 
should  convey  it  to  a  Masonic  lodge,  ''in  such  manner  and  at  such 
times  as  he  may  deem  best,"  and  that  he  should  out  of  the  rents, 
issues,  and  profits  of  other  land  devised  to  him  for  life  invest 
the  sum  of  one  thousand  dollars  in  some  satisfactory  security  and 
tranfifer  the  same  to  the  said  lodge,  and  that  such  oonyeyance  and 
transfer  should  be  made  in  such  manner  as  to  impose  tiie  obliga- 
tion upon  the  lodge  to  care  for  her  burial  lot;  and  where  the  will 
also  provided  that,  in  ease  of  the  death  of  her  husband  before 
her  own  death,  the  land  devised  to  her  husband  ''in  fee  Bxnipk^ 
with  the  request  that  it  be  conveyed  to  the  Ventura  Lodg«,"  was 
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deviBed  to  her  exeenton  in  trust  for  the  tune  pnrpoie, — the  tmet 
80  created,  taken  in  oonneetion  with  the  deyise  to  the  hnsband,  in- 
dicates that  the  precatory  words  aeeompanjing  the  devise  to  him 
were  not  intended  to  import  a  tmst  or  charge  npon  the  land  in  hit 
hands,  such  as  eonld  be  enforeed  in  a  eoort  of  eqoitj.  (Kauff- 
man  t.  Gries,  295.) 
4.  Dbosb  or  DiSTBiBunoN— EBBomouB  JJJDQWDXT4 — ^Thevs  is  no 
warrant  in  the  win  for  a  judgment  in  favor  of  the  lodge  for  one 
thousand  dollars  against  the  hnsband  of  the  testatrix;  and  where 
the  decree  of  distribution  of  her  estate  distributed  the  land  to  the 
husband,  withoat  imposing  any  charge  thereon,  and  also  distribated 
one  thousand  dollars  to  the  lodge,  under  the  conditions  contemplated 
by  the  will,  the  rights  of  the  lodge  are  limited  by  such  decree; 
and  a  judgment  for  said  sum  in  favor  of  its  members  against  the 
husband  must  be  reversed.  (Id.) 
See  Assignment;  Estates  of  Deceased  PenKmii 


WITNESSES.    See  Broker,  6;  Evideneeu 
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